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VENDORS  AND  PURCHASERS 


OF 


REAL  ESTATE. 


CHAPTER  XIII.  Chap.  xni. 


THE   EFFECT   OF    THE   CONVEYANCE   ON   THE   RELATIVE  RIGHTS 
OF  VENDOR  AND  PURCHASER. 


(1)  The  vendor's  lien.  Section  i. 


THE  conveyance,  primd  facie,  will  not  be  restricted  in  its  All  estate 
operation  by  the  circumstance  of  a  conveying  party  having  restricted  by 

concurred  in  any  particular  and  specified  character  (a).         vendor  con- 
curring in 
special 

In  the  absence,  however,  of  an  express  agreement,  and  of  character, 
those  circumstances  from  which  the  Court  can  imply  a  con-  Yendor  nas  a 

-1   •     _  hen  on  estate 

trary  intention,  the  vendor,  notwithstanding  the  execution  of  for  unpaid 
a  conveyance  acknowledging  payment  of  the  purchase-money 
and  bearing  a  receipt,  indorsed,  or  in  thejbody  of  the  deed  (6), 
and  notwithstanding  delivery  of  possession  to  the  purchaser, 
retains  a  lien  (c)  upon  the  estate,  whatever  may  be  its  tenure, 
for  eo  much  of  the  purchase-money  as  in  fact  remains 
unpaid  (d) ;  and  (in  a  case  where  no  conveyance  had  been 
executed)  the  vendor  was  held  to  have  a  lien  in  respect  of 

(a)  See  L.  P.  Act,  1925,  s.  63,  replacing  s.  63  of  the  Oonv.  Act,  1881. 

(6)  L.  P.  Act,  1925,  s.  67,  replacing  s.  54  of  the  Conv.  Act,  1881. 

(o)  Coppin  v.  C.,  (1724)  2  P.  W.  291;  Winter  v.  Lord  Anton,  (1827) 
3  Bus.  488. 

(d~)  See  notes  to  Mackreth  v.  Symmons,  2  Wh.  &  T.  L.  O.  9th  ed.  As 
to  the  distinction  between  the  vendor's  lien  and  the  right  of  stoppage 
I'M  transitu  on  a  sale  of  chattels,  see  M'Ewan  v.  Smith,  (1849)  2  H.  L.  C. 
309;  Coventry  v.  Gladstone,  (1867)  4  Eq.  493;  6  ib.  44. 
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Chap.  XIII.   advances  made  by  him  to  the  purchaser,  for  the  purpose  of 
8ect' lj       improving     the     property,     without    any     agreement    in 
writing  (e). 

Lien  is  valid  'A  vendor's  lien  has  been  held  valid  against  volunteers  (/), 
whom.118  creditors,  (whether  claiming  under  a  composition  deed  or 
in  bankruptcy  (&),)  and  sub-purchasers  with  notice,  claim- 
ing under  the  first  purchaser*  (i) :  and  a  sub-purchaser  or 
mortgagee,  even  without  notice,  has  been  postponed,  unless 
having  the  legal  estate  (fr),  or  ajbetter  Equity  (Z),  e.g.,  by 
obtaining  possession  of  the  title  deeds  through  the  negligence 
of  the  vendor  (mi).  It  has  even  ( been  held,  that  a  sub- 
purchaser  or  mortgagee  acquiring  the  legal  estate,  but  neg- 
lecting to  ask  for  the  deeds,  4s  to  be  postponed  to  the  original 
vendor  who  holds  them  as  a  security  for  his  unpaid  purchase- 
money  (n}.  But  the  rule  has  become  well  settled  that  a 
mortgagee,  having  the  legal  estate,  is  not  to  be  postponed, 
merely  by  reason  of  carelessness  and  want  of  prudence  on 
his  part  (o).  The  lien  remains  good  notwithstanding  that 

(0)  Ex  p.  Linden,  (1841)  1  M.  D.  &  D.  428;  10  L.  J.  Bkcy.  22. 

(/)  Mackreth  v.  Symmons,  (1808)  15  Ves.  328,  336;  and  see  Harris 
v.  Tubb,  (1889)  42  Ch.  D.  79;  58  L.  J.  Ch.  434. 

(A)  Bowles  v.  Rogers,  (1800)  cited  6  Ves.  95;  Grant  v.  Mills,  (1813) 
2  V.  &  B.  306,  309;  Chapman  v.  Tanner,  (1684)  1  Vern.  267;  Ex  p. 
Peake,  (1816)  1  Mad.  346,  356. 

(t)  Mackreth  v.  Symmons,  (1808)  15  Ves.  328,  337,  341;  Kelaghan  v. 
Daly,,  1913,  2  I.  E.  328.  As  to  land  in  Yorkshire,  see  Battison  v.  Hobson, 
1896,  2  Ch.  403. 

(*)  Mackreth  v.  Symmons,  (1808)  15  Ves.  328;  Frere  v.  Moore,  (1819) 
8  Pr.  475. 

(0  See  Eice  v.  R.,  (1854)  2  Dr.  85;  23  L.  J.  Ch.  289;  Kettlewell  v. 
Watson,  (1884)  26  Ch.  D.  501;  53  L.  J.  Oh.  717. 

(m)  See  Sug.  14th  ed.  682,  citing  Nairn  v.  Prowse,  (1802)  6  Ves.  752; 
Stanhope  v.  Lord  Verney,  (1761)  2  Ed.  81;  Rice  v.  £.,  (1853)  2  Dr. 
73,  82;  23  L.  J.  Ch.  289;  and  cf.  Perry  Herrick  v.  Attwood,  (1857) 
2  D.  &  J.  21;  27  L.  J.  Oh.  121;  Briggs  v.  Jones,  (1870)  10  Eq.  92; 
Brocklcsby  v.  Temp.  Bldg.  Soc.,  1895,  A.  C.  173. 

(n)  Worthington  v.  Morgan,  (1849)  16  Si.  547;  18  I/.  J.  Ch.  233; 
Hewitt  v.  Loosemore,  (1851)  9  Ha.  449,  458;  Colyer  v.  Finch,  (1856) 
5  H.  L.  C.  905;  26  L.  J.  Ch.  65. 

(o)  Colyer  v.  Finch,  ubi  sup.;  Northern  Ins.  Co.  v.  Whipp,  (1884) 
26  Ch.  D.  482;  53  L.  J.  Ch.  629;  Manners  \.  Mew,  (1885)  29  Ch.  D. 
725;  54  L.  J.  Ch.  909;  Grierson  v.  N.  P.  Bank,  Ltd.,  1913,  2  Ch.  18. 
Cf.  Briggs  v.  Jones,  (1870)  10  Eq.  92. 
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the  property  is  subsequently  dealt  with,  even  by  an  Act  of    Chap.  XIII. 
Parliament  (p),  or  that  specific  performance  of    the    con-         ^  '   ' 
tract  cannot  be  enforced  by  the  vendors  against  the  persons 
for  the  time  being  entitled  to  the  estate  (q). 

.When  a  conveyance  had  been  executed  by  the  vendor,  he  Title  deeds, 
had  no  right,  at  Law,  to  retain  the  title  deeds  against  the 
purchaser,  although  the  purchase-money  was  unpaid  (r) ;  but 
in  Equity,  it  seems,  that  a  different  rule  prevailed,  and  this, 
it  is  presumed,  would  now  be  xthe  rule  to  be  applied  (s). 
Even  at  Law  the  vendor  was  entitled  to  keep  the  deeds  if  he 
retained  part  of  the  estate  to  which  they  showed  title  (t),  or 
the  conveyance  was  executed  as  an  escrow,  to  take  effect  on 
payment  of  the  money,  which  might  be  shown  by  parol 
evidence  (w), 

It  is  to  be  borne  in  mind  that  where  a  vendor's  lien  arises 
after  1925,  it  will,  it  seems,  be  necessary  for  him,  if  he  does 
not  retain  the  title  deeds,  to  register  his  lien  as  a  land  charge, 
in  order  to  retain  priority  as  against  a  subsequent  purchaser 
for  value,  whether  such  purchaser  has  actual  notice  of  such 
lien  or  not  (w). 

;A  purchaser  who  has  obtained  possession,   but  has  not  Is  not  in 
paid  the  purchase-money,  is  not  an  express  trustee  so  as  to 
prevent  the  vendor's  lien  becoming  barred  (x). 

(p)  Nash  v.  Worcester  Imp.  Commrs.,  (1855)  1  Jur.  N.  S.  973. 

(?)  See  Ecd.  Commrs.  v.  Pinney,  1900,  2  Oh.  736;   69  L.  J.  Ch.  844. 

(r)  Goode  v.  Burton,  (1847)  1  Ex.  189;  16  L.  J.  Ex.  309;  Austin  \. 
•Croome,  (1842)  Car.  &  M.  653;  Harrington  v.  Price,  (1832)  3  B.  &  Ad. 
170. 

(*)  Oxenham  v.  Esdaile,  (1824)  3  B.  &  C.  229;  3  Y.  &  J.  264; 
Dryden  v.  Frost,  (1838)  3  My.  &  Or.  670,  672—673.  And  see  ss.  39, 
40  and  43  of  the  Jud.  Act,  1925. 

(0  See  now  s.  45  (9)  of  the  L.  P.  Act,  1925,  taking  the  place  of 
a.  2  (5)  of  the  V.  &  P.  Act,  1874;  and  see  sup.  p.  581  et  seq. 

(w)  Bowker  v.  Burdekin,  (1843)  11  M.  &  W.  128;  12  L.  J.  Ex.  329; 
Gudgen  v.  Besset,  (1856)  3  Jur.  N.  S.  212;  26  L.  J.  Q.  B.  36. 

(w)  See  s.  10  (!•).  Class  C.  (iii),  and  s.  13  (2)  of  the  L.  O.  Act,  1925, 
and  s.  199  of  the  L.  P.  Act,  1925. 

(*)  Toft  v.  Stephenson,  (1854)  5  D.  M.  &  G.  735;  Hewitt  on  Statutes 
•of  Limitations,  p.  176. 

1(2) 
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Chap.  XIII.  A  vendor's  lien  may,  it  has  been  held,  be  assigned  for  value 
8eo>'  *•  or  charged  by  parol  (,y);  but  the  assignee  or  incumbrancer 

IB  amignable  takes  subject  to  any  prior  equitable  incumbrances  created  by 
the  vendor  (2).  Where  a  vendor,  between  whom  and  his 
purchaser  there  were  unsettled  accounts,  was  allowed  to  retain 
the  title  deeds,  and  deposited  them  by  way  of  equitable  mort- 
gage without  notice,  and  became  bankrupt,  the  equitable 
mortgage  was  upheld,  to  the  extent  of  the  unpaid  purchase- 
money,  against  the  purchaser  who  had  not  appropriated,  in 
satisfaction  of  it,  a  balance  which  was  due  to  him  from  the 
vendor  on  the  unsettled  accounts  (a). 

Waiver  of  Whether  the  vendor  has  abandoned  his  lien,  is  in  all  cases 

lien:  what  .  .  .,  •        /» \         T>   •      *   _*      • 

amounts  to,     a  question  of  intention  and  construction  (o).     Pnma  facie, 

-as  a  rule,      the  taking  of  a  mere  personal  security  for  the  purohase- 

sonai 'security  money,  e.g.,  a  promissory  note  (c),  or  a  bill  of  exchange  (d!),. 

does  not,          even  though  it  is  negotiated  (e),  or  a  bond  (/),  is  not  evidence 

of  an  intention  to  abandon  the  lien  (g).    Nor  will  the  joining 

of  a  surety  in  a  note  or  bill  of  exchange  make  any  difference, 

since  these  are  considered  merely  as  modes  of  paytaent  (/&). 

But  whether  this  would  be  so  where  a  bond  or  covenant  is 

taken  from  a  third  person  has  not  been  actually  decided  (i). 


(y)  Dryden  v.  Frost,  (1837)  3  M.  &  C.  670;  8  L.  J.  N.  S.  Ch.  235; 
Piccard  v.  Prichard,  (1855)  1  K.  &  J.  277;  Coote,  9th  ed.  p.  1377. 
Consider  s.  53  of  the  L..  P.  Act,  1925. 

(z)  Lacey  v.  Ingle,  (1847)  2  Ph.  413;  Mangles  v.  Dixon,  (1852)  3 
H.  L.  C.  702. 

(0)  Payne  v.   Baker,   (1859)   1   Gif.   241;    Peto  v.  Hammond,   (1860) 
29  Beav.  91;  Coote,  9th  ed.  p.  1380. 

(1)  See  Bank  oj  Africa  v.   Salisbury   Gold  Mining   Co.,  1892,  A.  C. 
pp.  284—285;  Mackreth  v.  Symmons,  (1808)  2  Wh.  &  T.  L.  C.  9th  ed. 

(c)  Gibbons   v.   Baddall,   cited   2   Eq.   Ce.   Ab.   682,   n.;    Hughes   v. 
Kearney,  (1803)  1  Sch.  &  L.  132;  Ex  p.  Peaks,  (1816)  1  Mad.  346. 

(d)  Teed  v.  Carruthers,  (1842)  2  Y.  &  C.  O.  C.  31 ;   Grant  v.  Mills, 
(1813)  2  V.  &  B.  306. 

(e)  Ex  p.  Loaring,  (1814)  2  Rose,  79;  and  see  as  to  goods,  Gunn  v. 
Bolckow,  (1875)  10  Ch.  491 ;  44  L.  J.  Ch.  732,  which  seems  to  overrule 
Bunney  v.  Poyntz,  (1833)  1  N.  &  M.  229;  2  L.  J.  N.  S.  K.  B.  55. 

(/)  Winter  v.  Lord  Anton,  (1827)  3  Eus.  488;  6  L.  J.  Ch.  7;  Collin* 
v.  C.,  (1862)  31  Beav.  346. 
(?)  Coote,  9th  ed.  p.  1378. 

(A)  Hughes  v.  Kearney,  sup.;  Grant  v.  Mills,  sup. 
(0  Grant  \.  Mills,  2  V.  &  B.  p.  309. 
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Cases  may,  however,  arise  where  the  circumstances  under   Ch»p.  XIII. 

Sect   1 
•which  a  merely  personal  security  has  been    taken    would 

show  "a  clear  and  manifest  intention  of  the  .parties"  (/) 
that  the  lien  should  be  abandoned:  e.g.,  where  a  mortgage  of 
the  estate  was  taken  for  part  of  the  purchase-money,  and  a 
note  for  the  rest(fc).  And  it  may  be  that  the  personal 
security  is  itself  the  actual  consideration/ and  not  merely  a 
security  for  the  purchase-money  (I) ;  but,  as  to  this,  the 
terms  of  the  conveyance  are  not  necessarily  conclusive  (m) . 

Where  the  consideration  for  the  sale  is  an  annuity  or  other  Lien  in  cases 
periodical  payment,  the  vendor  will  not  lose  his  lien  (in  the  consideration 
absence  of  circumstances  negativing  the  intention  to  retain  not  affected 

by  bond ; 

it  (w))  by  taking  a  bond  or  covenant  for  payment  (o). 
Nor  does  the  fact  of  the  payment  of  the  purchase-money 
being  postponed  till  the  death  of  the  vendor,  but  secured  by 
a  bond,  of  itself  evidence  an  intention  to  abandon  the 
lien  (p). 

Where,  however,  from  the  form  of  the  transaction,  or  other  except  under 
circumstances,  it  appears  that  the  bond' or  covenant  is  in  fact  cumstances 
given  in  substitution,  and  not  as  mere  security  for  the  pay- 
ment of  the  consideration  money,  the  lien  is  lost.     Thus, 
where  an  equity  of  redemption  was  sold  in  consideration  of 

(/)  Per  Lord  Lyndhurst  in  Winter  v.  Lord  Anson,  (1827)  3  Rus.  at 
p.  492;  6  L.  J.  Ch.  7. 

(k)  Bond  v.  Kent,  (1692)  2  Vern.  281;  and  see  Capper  v.  Spottis- 
woode,  (1829)  Taml.  21;  Re  Brentwood  Brick  Co.,  (1876)  4  Ch.  D.  562; 
46  L.  J.  Ch.  554. 

(0  See  Re  Albert  Ass.  Co.,  (1870)  11  Eq.  164,  178;  40  L.  J.  Cb.  166; 
and  see  Dansk  Rekylriffel  Syndikat  Aktieselskab  v.  Snell,  1908,  2  Ch.  127. 

(m)  Frail  v.  Ellis,  (1852)  16  Beav.  350. 

(»)  Aa  to  what  will  amount  to  such  evidence,  see  Dixon  v.  Gay  fere, 
(1857)  1  D.  &  J.  655. 

(o)  Tardiffe  v.  Scrughan,  (1769)  cited  1  Br.  C.  C.  423,  which,  though 
criticised  by  Lord  Eldon  in  Mackreth  \.  Symmons,  (1808)  15  Ves.  352, 
and  by  Shadwell,  V.-C.,  in  Clarke  v.  Royle,  (1830)  3  Si.  at  p.  502,  is 
now  an  established  authority;  see  Richardson  v.  M'Causland,  (1817) 
Beat.  457,  460;  Sug.  14th  ed.  676;  and  Buckland  v.  Pocknell,  (1843) 
13  Si.  406,  412.  See  also  Matthew  v.  Bowler,  (1847)  6  Ha.  110;  16 
L.  J.  Ch.  329;  Collins  v.  C.,  (1862)  31  Beav.  346;  Kelaghan  v.  J)aly, 
1913,  2  I.  R.  328. 

(p)  Winter  v.  Lord  Anson,  (1827)  3  Rus.  488;  6  L.  J.  Ch.  7. 
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Chap.  XIII.  two  annuities,  which  were  granted  and  covenanted  to  be  paid 
8gct'  *•  -  by  a  deed  of  even  date  with  the  conveyance,  and  the  con- 
veyance was  expressed  to  be  made  'by  the  mortgagor  and 
mortgagee  in  consideration  of  the  annuities  having  been  so 
granted,  and  of  the  mortgage  debt  having  been  paid  by  the 
purchaser,  it  was  held,  that  the  circumstance  of  the  separate 
deed  being  taken  as  a  security  for  the  annuities,  and  the 
mode  in  which  the  consideration  was  stated  in  the  convey- 
ance, evidenced  an  intention  that  there  should  be  no  lien  (g). 


Whether 
affected  by 
bond  in  cases 
of  sale  of 
reversion. 


Lien  waived 
by  special 
terms  of 
contract. 


So,  where  a  reversion  was  sold  'in  consideration  of 
immediate  life  annuities,  which  were  secured  by  bond,  Lord 
Eldon,  looking  to  the  nature  of 'the  estate,  and  the  fact  of 
a  bond  being  taken,  held,  that  (there  was  <no  lien:  the 
annuities  might  all  determine  before  the  'reversion  fell  into 
possession;  and  this,  coupled  with  the  fact  of  the  vendor 
taking  the  bond,  showed  that  he  did  not  intend  the  lien  to 
subsist  (r).  But  there  were  special  circumstances  in  this 
case,  and  it  cannot  be  regarded  as  an  authority  for  the 
proposition  that  there  can  be  no  lien  where  the  estate  is 
sold  in  consideration  of  an  annuity,  secured  by  a  bond  or 
covenant  (s). 

Where  the  contract  was  to  sell  'in  consideration  of  an 
annuity  for  three  lives  payable  quarterly,  and  "to  be 
secured  by  bond,"  it  was  held,  ;  that  the  land  was  free;; 
though  the  vendor  was  entitled  to  'have  the  annuity  secured 
by  a  bond,  before  he  could  be  called  on  to  convey  the  estate.. 
The  Court  did  not  dispute  the  authority  of  Winter  v.  Lord 
Anson;  but  considered  that  the  terms  of  the  contract,  and 
the  circumstance  that  the  existence  of  such  an  annuity  as  a 
charge  upon  the  property  would  have  seriously  interfered 
with  alienation,  rebutted  the  general  presumption  (£). 


And  generally  where  the  mortgage,  bond,  or  other  security 


General  rule 

as  to  waiver       .     . 

of  lien.  18  taken  by  way  ot  substitution  for  the  purchase-money,  and 


(?)  Buckland  v.  Pocknell,  (1843)  13  Si.  406;  cf.  Frail  v.  Ellis,  (1852) 
16  Beav.  350. 

(r)  See  Mackreth  v.  Symmons,  2  Wh.  &  T.  L.  C.,  and  notes  thereto. 

00  See  Sug.  V.  &  P.  14th  ed.  p.  676. 

(0  Lixon  v.  Gay/ere,  (1857)  1  D.  &  J.  655. 
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is  in  fact  itself  the  consideration,  no  lien  exists  (w).  Whether   Chap.  xill. 

Q        4-       1 

or  not  this  is  the  case  is  a  question  of  intention,  whichi  must         ec  '   ' 
be  decided  by  looking  "at  the  instruments  executed  by  the 
parties  at  the  time  "  (v). 

Since    taking    a    substantive    and    independent    security  Presumable 
destroys  the  lien,  not  by  virtue  of  any  technical  rule,  but  either  way 
merely  by  indicating  the  intention  of  the  vendor,  the  lien  maybere- 

•.  ,  ,  1-11       butted. 

may,  notwithstanding  the  security,  be  preserved,  either  by 
express  agreement,  or  by  any  expressions  negativing  any 
presumed  intention  to  abandon  it  (ce);  e.g.,  a  stipulation  that 
the  estate  shall  not  be  sold  until  the  money  is  paid,  or  unless 
with  the  consent  of  the  vendor  and  the  surety  («/) ;  or  by  parol 
evidence  negativing  the  presumed  intention  (z) ;  and  this, 
though  such  intention  be  collected  from  the  terms  in  which 
the  consideration  is  stated  on  the  face  of  'the  oonveyanoe, 
and  acknowledged  in  the  receipt  (z).  On  the  other  hand, 
the  intention  to  abandon  the  lien,  in  cases  where  only  a  note 
or  bond  is  taken,  may  be  evidenced  by  a  parol  express  agree- 
ment (a) ;  or  by  expressions  inconsistent  with  its  continu- 
ance; e.g.,  expressions  referring  to  a  re-sale  of  the  property 
before  the  time  fixed  for  payment  of  the  amount  due  to 
the  vendor  (&);  and  the  same  would  be  the  rule  in  a  case 
where  no  security  was  taken.  It  was  decided  by  Lord  Eldon 
that  the  nature  of  the  transaction  may  show  that  the  lien 
is  to  subsist  as  to  part  of  the  unpaid  purchase-money,  but 
not  as  to  .the  residue  (c). 

An  agreement  that  the  vendor  shall  retain  the  title  deeds 

(«)  Parrott  v.  Sweetland,  (1834)  3  M.  &  K.  ©55;  Re  Albert  Ass.  Co., 
(1870)  11  Eq.  164;  40  L.  J.  Ch.  166;  Re  Brentwood  Brick  Co.,  (1876) 
4  Ch.  D.  562;  46  L.  J.  Ch.  554. 

(v~)  Parrott  v.  Sweetland,  sup.  at  p.  664.  But  in  Frail  v.  Ellis,  sup., 
the  verbal  arrangement  between  the  parties,  outside  the  written  instru- 
ment, was  had  regard  to. 

(x)  Austen  v.  Halsey,  (1801)  6  Ves.  475,  483. 

(y)  Elliot  v.  Edwards,  (1802)  3  B.  &  P.  181. 

(0  Frail  v.  Ellis,  (1852)  16  Beav.  350;  22  L.  J.  Ch.  467. 

(a)  Winter  v.  Lord  Anson,  (1823)  1  S.  &  S.  at  p.  445;  6  L.  J.  Ch.  7. 

(6)  Ex  p.  ParJces,  (1822)  1  Gl.  &  J.  228. 

(o)  Mackreth  v.  Symmons,  (1808)  15  Ves.  352—353;  2  Wh.  &  T.  L.  C. 
9th  ed.  p.  848,  and  notes. 
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XIIL   ^oes  not  rft*se  a  Pre8umPti°n  that  it  i8  intended  to  exclude 
the  lien  d. 


Not  lost  by 
unauthorized 
payment  to 
•gent. 

Lien,  how 

lost  as  against 
third  parties. 


None  implied 


parties. 


Illegal 
contract. 


The  lien  is  not  lost  by  an  unauthorized  or  improper  pay- 
ment to  the  vendor's  agent  (e). 

Where  a  vendor  joins  in  a 'deed  by  which  the  purchaser 
mortgages  the  estate  to  a  third  party,  who  advances  part  of 
the  purchase-money,  he  has,  as  against  such  mortgagee,  no 
lien  for  the  unpaid  balance  (/) :  so,  where  a  vendor,  without 
receiving  the  purchase-money,  signs  the  conveyance  for  the 
purpose  of  enabling  the  purchaser  to  execute  a  mortgage,  he 
has  no  lien  as  against  the  mortgagee  (<jr).  So,  also  where, 
upon  a  purchase  by  trustees,  the  vendor,  knowing  the  money 
to  be  trust  money,  signed  the  usual  indorsed  receipt, 
but  allowed  part  of  it  to  remain  in  the  hands  of  one  of  the 
trustees  without  the  knowledge  of  his  co-trustees,  or  cestuis 
que  trust,  he  was  held  to  have  no  lien  (ft).  As  regards  land 
in  Yorkshire,  it  seems  (independently  of  the  legislation  of 
1925)  that  notwithstanding  notice,  the  lien  is  lost  as  against 
a  subsequent  purchaser  unless  it  has  been  registered;  except 
(in  cases  before  the  L.  C.  Act,  1925)  where  there  has  been 
actual  fraud  (i). 

No  lien  will  be  assumed  in  favour  of  parties  who  are, 
by  law,  disqualified  from  holding  such  'an  interest  in  real 
estate  (fc). 

;Where  the  original  contract  is  tainted  with  illegality,  this 
is  a  defence  to  an  action  by  the  vendor  upon  any  security 


(d)  Wreforde  v.  Lethera,  (182*)  2  L.  J.  (O.  S.)  Ch.  173. 

(e)  Wrout  v.  Dawet,  (1858)  25  Beav.  369;  Wilton  v.  Keating,  (1859) 

5  Jur.  N.  8.  815. 

(/)  Good  v.  Pollard,  (1821)  9  Pr.  544;  Coote,  9th  ed.  p.  1379. 
te)  Smith  v.  Evans,  (1860)  28  Beav.  59;   Bice  v.  £.,  (1853)  2  Dr. 
73;  23  L.  J.  Ch.  289. 

(A)  White  v.  Wakefield,  (1835)  7  Si.  401 ;  Price  v.  Blakemore,  (1843) 

6  Beav.  507;  see  also  Kettlewell  v.  Watson,  (1884)  26  Ch.  D.  501. 

(»)  Battiton  v.  Hobson,  1896,  2  Ch.  403;  Monks  v.  Whiteley,  1912, 
1  Ch.  735;  1914,  A.  C.  132.  As  to  the  L.  C.  Act,  1925,  see  inf.  pp.  615, 
1019. 

(*)  Sup.  pp.  448,  449;  Harrison  v.  Southcote,  (1751)  2  Ves.  sen. 
389,  393. 
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which  may  have  •  been  given  for  the  balance  of  the  purchase-   Chap.  Xtll. 

/7\  S£Ct.    1. 

money  (*), 

A  vendor's  lien  is  not  affected  by  an  order  under  s.  116  of  Vendor's  lien 
the  Lunacy  Act,  1890,  whereby  a  person  is  appointed  to  by  appoint- 
receive   and    give   a  discharge   for   all   sums   due    to    the  men*  of  . 

receiver  in 
lunatic  (m).  lunacy. 

The  vendor  to  a  railway  company  has  no  lien   for   his  Vendor's  lien 
unpaid  purchase-money  upon  the  moneys  deposited  in  Court 


under  the  L.  C.  C.  Act,  1845;  he  has,  however,  the  ordinary  money  on  sale 

J    to  a  railway 
vendor  s  lien  upon  the  land  taken,  in  respect  not  only  01  company. 

unpaid  purchase-money,  but  also  of  compensation  for  conse- 
quential damage  (•#);  unless  such  compensation  is  the  subject 
of  a  separate  agreement  between  him  and  the  company  (o)  ; 
and  the  fact  of  a  deposit  and  bond  having  been  made  under 
s.  85,  does  not  prejudice  his  lien  for  the  excess  of  ,  the 
purchase  and  compensation  moneys  over  the  sum  de- 
posited (p).  The  lien  does  not  extend  to  the  costs  of  the 
arbitration  under  which  the  price  has  been  ascertained  (q)\ 
and  it  has  been  held  that  on  a  sale  of  land  for  the  construction 
of  public  works  (e.g.,  the  construction  of  docks),  in  considera- 
tion of  a  yearly  rent-charge,  the  vendor  has  no  lien  (r). 

A  vendor's  lien  may  be  enforced  by  obtaining  from  the  Vendor's  lien, 
Court  a  declaration  of  lien  and  an  order  for  sale  (s).   Where  -. 

x  '  .        Where  pur- 

purchase-money  is  to  be  paid  by  instalments,  some  of  which  chase  money 

are  in  arrear  and  some  of  which  are  not  yet  due,  the  vendor, 
on  bringing  an  action  for  specific  performance,  may  obtain 
a  declaration  of  lien  for  both  the  arrears  and  future  instal- 
ments with  liberty  to  apply  in  Chambers  fourteen  days  after 

(0  Fisher  v.  Bridges,  (1854)  3  E.  &  B.  642;  23  L.  J.  Q.  B.  276.  As 
to  illegal  agreements,  see  sup.  p.  242  et  aeq. 

O)  Davies  v.  Thomas,  1900,  2  Ch.  462,  473;   69  L.  J.  Ch.  643. 

(«)  Walker  v.  Ware  R.  Co.,  (1866)  1  Eq.  195;  35  L.  J.  Ch.  94. 

(o)  Ib. 

GO  Ib. 

(?)  Earl  Ferrers  v.  Stafford  B.  Co.,  (1872)  13  Eq.  524;  41  L.  J.  Ch. 
362. 

(/•)  Earl  of  Jersey  v.  Briton  Ferry  Co.,  (1869)  7  Eq.  409,  413. 

(«)  Seton,  7th  ed.  p.  2220;  Coote,  9th  ed.  p.  1377. 
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Chap.  XIII.    the  certificate  for  payment,  and  liberty  to  apply  in  respect 


Sect.  1. 


of  future  instalments  as  they  should  accrue  due  (<). 


Lien,  how  The  lien  may  in  the  same  way  be  enforced  against  lands 

1  .,  taken  by  a  railway  company,  though  the  line  is  open  for 

way  company,  traffic  (w).  But  the  Court  will  not  upon  an  interlocutory 
application  restrain  the  company  from  using  the  lands  bought 
by  them  for  the  purposes  of  their  undertaking-  until  payment 
of  the  purchase-money  (x) ;  the  vendor's  proper  remedy  is 
to  enforce  his  lien  or  to  have  a  receiver  appointed  (?/)., 
Where,  however,  a  decree  was  made  against  the  company  for 
specific  performance  of  the  contract,  and  for  payment  of  the 
purchase-money  within  a  limited  period,  leave  was  granted 
to  the  plaintiff  to  apply  for  an  injunction  in  default  of  pay- 
ment (z) :  and  it  seems  clear  that  in  such  a  case  on  decree, 
the  landowner  is  entitled  to  have  a  receiver  appointed  (o). 
Under  the  Railway  Companies  Act,  1867,  s.  4,  the  rolling 
stock  and  plant  of  a  railway  company  cannot  be  taken  in 
execution;  but  a  receiver  and,  if  necessary,  a  manager  may 
be  appointed,  on  the  petition  of  the  judgment  creditor;  and 
the  money  received  will  be  distributed  under  the  direction 
of  the  Court  (6). 

Registration         "phe  observations  made  above  in  regard  to  the  validity  of  a 
of  hens.  ,  .  J 

vendor  s  hen  as  against  a  subsequent  purchaser  or  mortgagee, 

(0  Nives  v.  N.,  (1880)  15  Ch.  D.  649;  49  L.  J.  Ch.  674;  and  see 
Cornwall  \.  Henson.  1899,,  2  Ch.  710;  1900,  2  Oh.  298;  68  L.  J.  Ch.  749; 
69  ib.  581. 

(«)  Wing  v.  Tottenham  R.  Co.,  (1868)  3  Ch.  740;  37  L.  J.  Ch.  654; 
Walker  \.  Ware  R.  Co.,  (1865)  1  Eq.  195;  35  L.  J.  Ch.  94;  Allgood  v. 
Merrybent,  $c.  R.  Co.,  (1886)  33  Ch.  D.  571;  55  L.  J.  Oh.  743;  Fry, 
6th  ed.  pp.  551—552. 

(a?)  Pell  v.  Northampton  R.  Co.,  (1866)  2  Ch.  100;  36  L.  J.  Ch.  319; 
Munns  v.  Isle  of  Wight  R.  Co.,  (1870)  5  Ch.  414;  39  L.  J.  Oh.  522; 
Latimer  v.  Aylesbury  R.  Co.,  (1878)  9  Ch.  D.  385. 

(y)  Kerr  on  Injunctions,  6th  ed.  p.  122. 

(r)  Bishop  of  Winchester  v.  Mid  Hants  R.  Co.,  (1867)  5  Eq.  17;  37 
L.  J.  Oh.  64. 

(a)  S.  C.;  Williams  v.  Aylesbury  and  Buckingham  R.  Co.,  (1873)  28 
L.  T.  547;  Allgood  v.  Merrybent  and  Darlington  R.  Co.,  sup. 

(6)  See  Re  Manchester  $  Milford  Rly.,  (18&0)  14  Ch.  D.  645;  49 
L.  J.  Ch.  365;  Re  Knott  2nd.  Ry.  Act,  1898,  1901,  2  Ch.  8;  for  form 
of  order,  see  Seton,  7th  ed.  pp.  736  and  1958. 
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must  be  read  in  the  light  of  the  provisions  as  to  registration  Chap.  XIII. 
contained  in  the  L.  C.  Act,  1925,  and  the  L.  P.  Act,  1925.  Sect-  *• 
Sect.  10  (1)  of  the  L.  C.  Act,  1925,  specifies  five  classes  of 
charges  affecting  land  which  may  be  registered  as  land 
charges,  Class  C.  (iii)  consisting  of  "  any  other  equitable 
charge,  which  is  not  secured  by  a  deposit  of  documents  relat- 
ing to  the  legal  estate  affected  and  does  not  arise  or  affect  an 
interest  arising  under  a  trust  for  sale  or  a  settlement,  and  is 
not  included  in  any  other  class  of  land  charge."  And  by 
s.  13  (2)  a  land  charge  of  (inter  alia}  Class  C.,  created  or 
arising  after  the  commencement  of  the  Act,  is  to  be  void  as 
against  a  purchaser  of  the  land  charged  or  of  any  interest  in 
such  land,  unless  the  land  charge  is  registered  in  the 
appropriate  register  before  the  completion  of  the  purchase. 
Sect.  199  of  the  L.  P.  Act,  1925,  provides  that  a  purchaser 
is  not  to  be  prejudicially  affected  by  notice  of  an  instrument 
or  matter,  void  or  not  enforceable  by  reason  of  non-registra- 
tion. By  s.  97  of  the'L.  P.  Act,  1925,  every  mortgage  (c) 
affecting  a  legal  estate  in  land  made  after  the  commencement 
of  the  Act,  whether  legal  or  equitable  (not  being  a  mortgage 
protected  by  the  deposit  of  documents  relating  to  the  legal 
estate  affected)  is  to  rank  according  to  its  date  of  registration 
as  a  land  charge  pursuant  to  the  L,  C.  Act,  1925.  But  this 
provision  does  not  apply  to  mortgages  or  charges  of  regis- 
tered land  or  of  land  within  the  jurisdiction  of  a  local  deeds 
iregistry.  By  virtue  of  s.  198  of  the  L.  P.  Act,  1925, 
registration  under  the  L.  C.  Act,  1925,  of  the  lien  constitutes 
actual  notice  for  all  purposes  connected  with  the  land 
affected  (cc) .  The  above  provisions  must  be  read  in  connec- 
tion with  s.  13  of  the  L.  P.  Act,  ,1925,  which  provides  that 
the  Act  is  not  to  affect  prejudicially  the  right  or  interest  of 
any  person  arising  out  of  or  consequent  on  the  possession  by 
him  of  any  documents  relating  to  a  legal  estate  in  land,  nor 
affect  any  question  arising  out  of  or  consequent  upon  any 
omission  to  obtain  or  any  other  absence  of  possession  by  any 
person  of  any  documents  relating  to  a  legal  estate  in  land. 

(c)  By  the  definition  clause  (s.  205  (1)  (xvi)),  "mortgage"  includes 
any  charge  or  lien  on  any  property  for  securing  money  or  money's  worth. 

(cc)  See  Re  Forsey  and  Hollebone,  1927,  2  Ch.  379,  commented  on 
inf.  p.  940,  n.  (o). 
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Chap.  XIII. 
Sect.  2. 


Vendor  has 
110  claim  in 
respect  of 
ini.-take  a§  to 
extent  or 
value  of  the 
property, 


or  the  extent 
of  his  interest 
therein, 


nor  in  respect 

to  another,1  at 
his  request, 


(2)  Whether  the  vendor  has  any  remedy,  if  the  estate  has  been 
sold  at  an  undervalue  ;  —  or  more  has  been  conveyed 
than  was  intended. 

The  vendor,  after  conveyance,  has  no  remedy,  if  the  pro- 
perty prove  to  be,  as  respects  either  quantity  or  quality,  more 
valuable  than  was  imagined  ;  for  instance,  where  the  residue 
of  a  lease,  of  which  twenty  years  were  in  fact  unexpired,  was 
sold  under  the  impression  that  there  were  only  eight  years  to 
run,  and  the  price  was  fixed  on  that  supposition,  the  vendors, 
though  trustees,  were  held  bound  by  the  conveyance:  "Lord 
Cottenham  observed,  "  Suppose  a  party  proposed  to  sell  a 
farm,  describing  it  as  'all  my  farm  of  200  acres,'  and  the 
price  was  fixed  on  that  supposition  ;  but  it  afterwards  turned 
out  to  be  250  acres,  could  he  afterwards  come  and  ask  for  a 
re-conveyance  of  the  farm  or  payment  of  the  difference? 
Clearly  not  ;  the  only  Equity  being  that  the  thing  turns  out 
more  valuable  than  either  of  the  parties  supposed.  And 
whether  the  additional  value  consists  in  a  longer  term  or 
larger  acreage  is  immaterial"  («$). 

Nor,  where  several  persons  have  joined  in  conveying  an 
estate  to  a  purchaser  for  a  full  consideration,  can  one  of  them 
be  afterwards  heard  to  say  that  he  was  under  a  misappre- 
hension as  to  the  extent  of  his  interest  in  the  property  (e)  ; 
for,  in  the  absence  of  express  qualifying  words,  it  will  be 
presumed  that  each  conveying  party  intended  to  pass  all  his 
different  rights  and  interest  in  the  property  (/). 

jWhere  the  owner  of  an  estate  has  sold  and  conveyed  it 
^  consideration  of  the  purchase-money  being,  at  his  request, 
paid  to  a  third  person,  he  cannot  afterwards  impeach  the 
sale  upon  the  ground  of  such  person  having  exercised  undue 
influence:  —  unless  he  can  clearly  fix  the  purchaser  with  a 
gwosi-fraudulent  knowledge  of  such  being  the  case  (g). 

(d)  Okill  v.  Whittaker,  (1847)  2  Ph.  338;  1  De  G.  &  S.  83. 

(e)  Maiden  v.  Menill,  (1737)  2  Atk.  8;  Marshall  v.  Collett,  (1835)  1 
Y.  &  C.  232;  Evans  v.  Jones,  (1853)  Kay,  29;  and  see  Home  v.  Barton, 
(1856)  2  Jur.  N.  S.  1032;  26  L.  J.  Ch.  225. 

(/)  L.  P.  Act,  1925,  s.  63,  replacing  s.  63  of  Conv.  Act,  1881; 
Thellusson  v.  Liddard,  1900,  2  Ch.  635;  Hanbury  v.  Bateman,  1920, 
1  Ch.  313,  319—320. 

(0)  See  Blackie  v.  Clark,  (1852)  15  Beav.  595,  601. 
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But  the  above  cases  must  be  distinguished  from    those    chap.  XIII. 
where  the  conveyance,  by  mistake,  comprises  'more    than 
either  party  intended  to  deal  with  (ft):   as  where,  upon  a  Ai\ter,\5. 
contract  for  sale  of  farm  A.,  the  conveyance  by  mistake  intended  to  be 
includes  lands  parcel  of  farm  B. ;  or  where  the  plan  on  the  ^ealt  TJ^ 18 
deed  comprises  more  land  than  was  intended  to  be  con-   mistake 
veyed  (i) ;    or  where  the  words    of    conveyance    are    more  ° 
comprehensive  than  the  recitals  as  to  the  property  to  be 
conveyed  (fc) ;   or  where  a  clause  is  accidentally  inserted  in 
the  deed  contrary  to  the  agreement  (?) :  and  if,  in  any  other 
respect,  the  deed  fails  to  carry  out  that  which  is  proved  to 
have  been  the  common  intention  of  all  material  parties,  the 
Court  will  rectify  the  error  (m).    But  the  mistake  must,  if  it 
is    to    be    rectified,  be  mutual  (n),  .and    must    be    clearly 
proved  (o) ;  and  the  extent  of  the  proposed  alteration  should 
be  ascertained  by  evidence  contemporaneous  with,  or  anterior 
to,    the   deed  (p).     In    Forgione  v.  Lewis  (q),    a   written 
agreement  was  signed  for  the  sale  of  a  house,  No.  232,  in  a 
certain  road.     No.  232  had  been  inserted  in  the  agreement 
instead  of  No.  233  by  a  mutual  mistake.    At  the  suit  of  the 
purchaser    the    Court    granted   specific  performance  of  the 
agreement  as  an  agreement  for  sale  of  No.  -233.     And  in 

(7t)  Tyler  v.  Beversham,  (1673)  Finch,  8*0;   Thomas  v.  Davis,  (1757) 

1  Dick.  301;  see  Beaumont  v.  Bramley,  (1822)  T.  &  R.  41;  Marquess  of 
Exeter  v.  Marchioness  of  Exeter,  (1837)  3  M.  &  C.  321;  7  L.  J".  N.  S. 
Ch.  240;  Mortimer  v.  Shorthall,  (1842)  2  D.  &  War.  363. 

(f)  Harris  v.  Pep-perell,  (1867)  5  Eq.  1. 

(&)  Jenner  v.  «/.,  (1866)  1  Eq.  361;  35  L.  J.  Oh.  329;  and  see  Rooke 
v.  Lord  Kensington,  (1856)  2  K.  &  J.  753;  25  L.  J.  Oh.  795;  Crompton 
v.  Jarratt,  (1.&85)  30  Oh.  D.  298;  54  L.  J.  Oh.  1109. 

(0  Rob  v.  Butterwick,  (1816)  2  Pr.  190. 

(m)  Wright  v.  Goff,  (1&56)  22  Beav.  207;   Cowen  v.  Trucfitt,  1899, 

2  Ch.  309;  68  L.  J.  Ch.  563. 

(n)  Earl  of  Bradford  v.  Earl  of  Eomney,  (1862)  30  Beav.  431;  :cf. 
Garrard  v.  Frankel,  (1862)  ib.  445;  31  L..  J.  Oh.  604;  Harris  v. 
Pepperell,  (1867)  5  Eq.  1;  Paget  v.  Marshall,  (1884)  28  Ch.  D.  255; 
54  L.  J.  Oh.  575;  Bloomer  v.  Spittle,  (1&72)  13  Eq.  427;  41  L.  J.  Ch. 
369;  Beale  v.  Kyte,  1907,  1  Ch.  564. 

(0)  Marquis  of  Brcadalbane  v.  Marquis  of  Chandos,  (1836)  2  M.  &  C. 
711. 

(p)  Earl  of  Bradford  v.  Earl  of  Eomney,  (1862)  30  Beav.  431;  and 
see  Wilkinson  v.  Nelson,  (1861)  7  Jur.  N.  S.  480. 

(?)  1920,  2  Oh.  326. 
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Chap.  XIII.  Craddock  Bros.  v.  Hunt  (r),  where  there  "was  a  common 
*•  2*  mistake  in  reducing  a  verbal  agreement  into  writing,  and  the 
same  mistake  was  embodied  in  the  conveyance,  it  was  held, 
in  an  action  by  the  vendor,  that  the  deed  of  conveyance  must 
be  rectified,  although  the  effect  was  to  grant  specific  per- 
formance of  a  written  agreement  with  a  parol  variation. 

Where  Where  the  mistake  is  only  unilateral  there  cannot  be  rectifi- 

unUaterai'  cation  (s) ;  though  the  Court  can,  in  a  sufficient  case  before 
completion,  declare  that  there  has  been  no  contract,  on  the 
ground  that  the  parties  have  never  been  at  one.  In  certain 
cases  the  view  seems  to  have  been  taken  that,  in  the  case  of  a 
unilateral  mistake,  the  Court  could  give  a  plaintiff  rescission 
unless  the  defendant  assented  to  the  document  being  recti- 
fied (£).  But  in  these  decisions,  as  pointed  out  by  Farwell, 
J.,  in  May  v.  Platt  (M),  the  defendant's  conduct,  though  not 
so  stigmatised,  was  in  fact  treated  as  equivalent  to  fraud. 

In  a  case  at  Law,  where  A.,  being!  seised  in  fee  of  an 
undivided  moiety  of  a  messuage,  and  having  a  lease  of  the 
other  moiety  with  a  covenant  not  to  assign  without  licence, 
after  reciting  that  he  was  seised  in  fee  of  the  entirety, 
granted  to  B.,  by  way  of  mortgage,  all  his  estate  and  interest 
in  the  messuage,  and  by  the  same  deed  assigned  other  lease-* 
hold  property  of  which  he  was  possessed,  it  was  held  that 
only  the  moiety  of  which  he  was  seised  in  fee  passed  by  the 
deed  (x).  Stress  was  laid  on  the'fact  that  the  deed  was  only 
a  security  for  a  debt,  and  not  an  absolute  purchase ;  but  the 

(r)  1,922,  2  Ch.  809;  1923,  2  Ch.  136.  This  decision  was  expressly 
approved  by  the  Privy  Council  in  U.S.A.  v.  Motor  Trucks,  Ltd.,  1924, 
A.  C.  196,  202.  The  rule  generally  known  as  the  doctrine  in  Woollam 
\.  Seam,  2  Wh.  &  T.  L.  O.,  cannot,  it  is  thought,  be  regarded  now  as 
law,  notwithstanding  its  adoption  in  May  v.  Platt,  1900,  1  Oh.  616. 

0)  See  Sells  v.  S.,  (1860)  1  Dr.  &  Sm.  42;  Fry,  6th  ed.  pp.  371—373; 
Pollock  on  Contracts,  9th  ed.  p.  558;  May  v.  Platt,  1900,  1  Ch.  at  p.  623; 
Ellis  v.  Hills.  (1892)  67  L.  T.  287. 

(0  Garrard  v.  Frankel,  (1862)  30  Beav.  445;  Harris  v.  Pepperell, 
(1867)  5  Eq.  1;  Bloomer  v.  Spittle,  (1872)  13  Eq.  427;  Paget  \. 
Marshall,  (1884)  28  Ch.  D.  255.  The  "anomalous  character  of  these 
cases"  is  referred  to  in  Pollock,  p.  563. 

(«)  1900,  1  Ch.  p.  6(23;  and  see  Gun  v.  M'Carthy,  (1884)  13  L.  E. 
Ir.  304. 

(ar)  Francis  v.  Minton,  (1867)  L.  B.  2  C.  P.  643;  34  L.  J.  C.  P.  201. 
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only  sufficient  ground,  if  it  be  one,  for  the  decision  was  that    Chap.  XIII. 
if  the  leasehold  moiety  had  been  held  to  pass  there  would    .    Sect~  2* 
have  been  a  forfeiture  («/). 

The  burden  of  proof,  where  it  is  sought  to  have  a  deed  Onus  of  proof. 
rectified,  lies,  of  course,  on  the  .plaintiff  (z)  ;  who  may  lose 
his  right  to  relief  by  unreasonable  "delay  after  discovering 
the  mistake  (a). 

In    cases    where    an  undue  advantage  has    been    taken,  Relief  in  cases 
amounting  to  fraud,  the  party  imposed  on  is  entitled  to  ™ 


rescission.  Thus,  relief  has  been  afforded,  where  a  pur-,  rescission. 
chaser  knowingly  obtained,  for  an  inadequate  consideration, 
a  conveyance  from  a  vendor  in  humble  circumstances  and 
ignorant  of  his  rights  (&);  and,  in  '.'other  oases,  where 
advantage  has  been  taken  of  the  vendor's  distress  to  procure 
an  unfair  bargain  (c).  And  where  a  'person,  who  well  knew 
the  value  of  the  property,  obtained  'from  a  young  man,  a 
common  sailor  lately  come  ashore  and  much  pressed  for 
money,  an  estate  for  a  grossly  inadjequate  price,  the  Court, 
even  as  against  the  devisees  of  the  purchaser,  appointed  a 
receiver  before  the  hearing  (cK).  Except  where  a  fiduciary 
relation  exists,  the  burden  of  proof  is  on  the  plaintiff  seeking 
rescission  (e). 

The  fact  that  a  party  has  entered  into  a  bargain  of  a  General  rule 
nature  which  he  would  not  have  'entered  into  if  he  had  not  a  SSB' 

been  in  distressed  circumstances,  will  not  entitle  him  to  relief, 

(y)  See  Norton  on  Deeds,  2nd  ed.  pp.  251,  301. 

(z)  Wright  v.  Goff,  (1856)  22  Beav.  207;  25  L.  J.  Oh.  803;  Tucker 
v.  Bennett,  (1867)  38  Ch.  D.  1;  Bonhote  v.  Henderson,  1895,  1  Ch.  742; 
1895s  2  Ch.  202. 

(a)  See  Beale  v.  Kyte,  1907,  1  Ch.  564. 

(6)  Evans  v.  Llewellyn,  (1787)  2  Br.  C.  O.  150;  see  Groves  v.  Perkins, 
(1.834)  6  Si.  576;  Sturge  v.  S.,  (1849}  12  Beav.  229;  19  L.  J.  Ch.  17; 
Fry  v.  Lane,  (1888)  40  Ch.  D.  312;  58  L.  J.  Ch.  113. 

(c)  See  Pickett  v.  Loggon,  (1807)  14  Ves.  215,  231;  Murray  v.  Palmer, 
(1805)  2  Sch.  &L.  474,  486;  Wood  v.  Abrey,  (1818)  3  Mad.  417;  Curson 
v.  Belworthy,  (1852)  3  H.  L.  O.  742;  James  v.  Kerr,  (1889)  40  Ch.  D. 
449;  58  L.  J.  Oh.  355;  Fairclough  v.  Swan  Brewery  Co.,  1912,  A.  O.  565. 

(rf)  Stilwell  v.  Wilkins,  (1821)  Jac.  280;  see  Farmer  v.  F.,  (1848) 
1  H.  L.  O.  724;  George  v.  Evans,  (1840)  4  Y.  &  C.  211. 

(e)  McClatchie  v.  Haslam,  (1891)  65  L.  T.  691. 
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Chap.  XIII.    unless  unfair  and  improper  advantage  was  'taken    of    his 
8ec-2-       distress  (/). 


Release  by 
mortgagor  to 
mortgagee  of 
equity  of 
redemption . 


[Where  a  mortgagor  in  consideration  of  'the  mortgage  debt 
releases  the  equity  of  redemption  to  the  mortgagee,  'the 
parties  are  to  be  regarded,  until  the  contrary  is  shown  by  the 
party  impeaching  the  deed,  as  on  the  ordinary  footing  of 
vendor  and  purchaser  (cf). 


Inadequacy  Upon  the  purchase  of  an  estate  in  possession,  and  where 
ation^no61  no  fiduciary  relation  exists  between  the  parties,  mere  inade- 
general reason  quacy  of  consideration,  unless  shown  to  'be  the  result  of 

for  setting         ?       j  *•  i 

aside  traud,  surprise,  misrepresentation,  or  improper  concealment 

conveyance.      on  fae  p^  o£  fa&  purchaser,  wj]j[  De  no  defence  even  to  a 

suit  for  specific  performance,  unless  the  inadequacy  is  so 
great  as  in  itself  to  furnish  evidence  of  fraud:  and  a  case 
sufficient  as  a  defence  to  a  suit  for  specific  performance  may 
be  insufficient  to  enable  the  vendor  to  rescind  the  contract 
after  conveyance  (gg} . 


Mutual 
ignorance. 


:Where  both  parties  at  the  time  of  the  contract  are  equally 
in  the  dark  as  to  the  value  of  the  property  (as  where  the  sale 
is  of  a  manor,  described  in  general  terms),  mere  inadequacy 
of  consideration  is  no  defence  to  a  suit  for  specific  perform- 
ance (/&).  Thus,  where  a  common  was  'to  be  inclosed,  and 
one  commoner,  before  there  had  been  any  allotment,  agreed 
to  sell  his  allotment  for  20L,  and  it  afterwards  turned  out  to 
be  worth  200L,  it  was  held  by  Jekyll,  M.  R.,  that  the  vendor 
could  not  resist  specific  performance  (i~). 


Uncertainty          In  all  cases  where  a  contract  for  sale  in  consideration  of  an 

consTderation    annuity,  or  other  uncertain  payment,  has  Ijeen  set  aside, 

there  appears  to  have  been  some  other  ground  for  relief 

(/)  See  Knight  v.  Marjoribanks,  (1848)  11  Beav.  322;  and  see  the 
notes  to  Chesterfield  v.  Janssen,  1  Wh.  &;  T.  L.  C.  9th  ed. 

(g)  Melbourne  Banking  Co.  v.  Brougham,  (1.882)  7  A.  C.  307;  51  L.  J. 
P.  0.  65;  and  see  Knight  v.  Marjoribanks,  (1849)  2  M.  &  G.  10,  per 
Ld.  Cottenham;  Barton  v.  Bank  of  New  8.  Wales,  (1,890)  15  A.  C.  379; 
Reeve  v.  Lisle,  1902,  A.  C.  461;  71  L.  J.  Ch.  768;  Ooote,  9th  ed.  p.  24. 

(gg)  Sug.  14th  ed.  244. 

(A)  Laxendale  v.  Scale,  (1855)  19  B.  601. 

(i)  Anon.,  cited  in  Cooth  v.  Jackson,  (1801)  6  Ves.  p.  24. 
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besides  mere  inadequacy  of  consideration;  as,  e.g.,  fraud  or   Chap.  XIII. 
undue  influence  (fc).  — — 


The  non-employment  of  a  solioitor  on  the  vendor's  behalf  Want  of 
will  not  make  a  sale  for  undervalue  impeachable,  if  the  JJ^J81011*1 
vendor  was  fully  aware  of  the  nature  of  the  transaction  (?). 
Thus,  where  the  consideration  was  a  provision  of  board  and 
lodging  for  the  vendor,  a  bed-ridden  old  man,  during  the 
rest  of  his  life,  and  he  refused  all  professional  advice,  and 
deliberately  pressed  the  sale  upon  the  purchaser,  the  trans- 
action was  upheld,  notwithstanding  the  inadequacy  of  the 
consideration  (m).  But  a  purchase  from  a  poor  sick  man, 
shortly  before  his  death,  partly  in  consideration  of  a  weekly 
payment,  under  circumstances  of  precipitation,  and  without 
proper  protection,  was  set  aside  (ri)  ;  and  the  like  order  was 
made  in  the  case  of  a  purchase  by  a  solicitor  of  an  equity 
of  redemption  from  a  day  labourer  without  legal  advice, 
where  the  fairness  of  the  transaction  was  not  proved  by  the 
purchaser  (o). 

Until  the  Sales  of  Reversions  Act,  1867  (now  replaced  Distinction  in 
by  s.  174  of  the  L.  P.  Act^  1925),  there  was  a  well-recognised  ^e«°onary 
distinction  between  sales  of  estates  in  possession  and  estates  interests. 
in  reversion.     On  the  sale  of  a  reversion,  if  effected  by 
private  contract,  mere  inadequacy  of  consideration  would 
enable  the  Court  to  set  aside  the  transaction;  and  the  onus 


probandi  did  not,  as  in  ordinary  cases,  rest  with  the  plaintiff  purchaser. 

seeking  to  impeach  the  sale,  but  with  the  defendant  who 

upheld  it  («)  5   except  where  the  vendor  himself  fixed  the  Except  where 

•   i  /    \        mi       vendor  fixed 

price,  and  there  were  no  special  circumstances  (q).     The  the  price. 

(&)  See  Davies  v.  Cooper,  (1840)  5  M.  k  C.  270;  Valentine  v.  Dickin- 
son, (1861)  7  Jur.  N.  S.  857;  and  see  inf.  p.  943  et  seq. 

(0  Harrison  v.  Guest,  (1860)  8  H.  L.  O.  481. 

(m)  Harrison  v.  Guest,  sup. 

(n)  Clark  v.  Malpas,  (1862)  31  Beav.  80;  10  W.  R.  677;  and  see 
Summers  v.  Griffiths,  (1866)  35  Beav.  27;  Baker  v.  Monk,  (1864)  33 
Beav.  419;  Hay  garth  v.  Wearing,  (1871)  12  Eq.  320;  Fry  v.  Lane, 
(1889)  40  Ch.  D.  312. 

(o)  Frees  v.  Coke,  (1871)  6  Ch.  645. 

(p)  See  Coles  v.  Trecothick,  (1804)  9  Ves.  234,  246;  Gowland  v. 
De  Faria,  (1810)  17  Ves.  20,  24;  Hincksman  v.  Smith,  (1827)  3  Rus. 
433;  Kendall  v.  Beckett,  (1830)  2  R.  &  M.  at  p.  90;  9  L.  J.  (0.  S.)  Ch. 
24;  Addis  v.  Campbell,  (1839)  1  Beav.  at  p.  262;  8  L.  J.  N.  S.  305. 

(?)  Perfect  v.  Lane,  (1861)  3  D.  F.  &  J.  369;  31  L.  J.  Ch.  489. 
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Chap.  XIII.    statutory  alteration  is  limited  to  abolishing  the  rule  that 
fe0*'  2-       mere  inadequacy  of  consideration  is  sufficient  to  set  aside 
the  sale  of  a  reversion :  so  that  wherever  inadequacy  is  not  the 
only  ground  the  old  case  law  is  still  applicable  (r) . 


The  rule 
applied  where 
the  transac- 
tion was  a 
mortgage. 


What 

interests  are 
reversionary 
within  the 
role. 


The  rule  was  held  to  apply  to  certain  transactions  of  the 
nature  of  a  mortgage  or  charge,  and  not  merely  to  an  absolute 
sale  (s) ;  and  it  was  not  material  that  the  reversioner  was 
of  mature  age,  and  fully  cognizant  of  the  nature  and  effect  of 
the  bargain  (£) ;  nor  was  it  necessary  for  him1  to  show  that  at 
the  time  he  was  in  pecuniary  distress  (u).  Notwithstanding 
the  most  perfect  good  faith,  the  transaction  might  be  set 
aside,  unless  full  value  was  given  (x). 

The  relief  was  afforded  where  part  of  the  property  was  in 
possession  but  the  bulk  was  reversionary  («/).  In  one  case, 
where  the  value  of  the  part  in  possession  was  1,331Z.,  and 
of  the  part  in  reversion  only  312?.,  the  purchase  was  never- 
theless set  aside  for  undervalue  (0).  But  the  rule  did  not 
apply  where  the  tenant  for  life  concurred  with  the  immediate 
reversioner,  so  that  the  sale  was,  in  effect,  of  an  estate  in 
possession  (a) ;  nor  where  the  sale  was  made  by  a  vendor 
entitled  to  what  was,  substantially,  an  estate  in  possession, 
and  to  the  ultimate  reversion,  subject  only  to  an  interven- 
ing life  estate  (6);  nor  where  the  contract  was  entered  into 
between  a  tenant  and  the  person  entitled  to  the  reversion  and 
to  the  rents  during  the  term  (c) ;  nor  where  the  transaction 

(r)  See  inf.  p.  628. 

(s)  Bromley  v.  Smith,  (1869)  26  Beav.  644;  29  L.  J.  Oh.  18;  Totten- 
ham v.  Green,  (1863)  32  L.  J.  Oh.  201. 

(*)  Bromley  v.  Smith,  sup. ;  Emmet  v.  Tottenham,  (1864)  10  Jur. 
X.  S.  1090. 

(«)  Bromley  v.  Smith,  sup. 

(x)  8t.  Albyn  v.  Harding,  (1869')  27  Beav.  11;  Foster  v.  Roberts, 
(1861)  29  Beav.  467;  see  also  Salter  v.  Bradshaw,  (1858)  26  Beav.  161. 

(y)  Lord  Portmore  v.  Taylor,  (1831)  4  Si.  182. 

(z)  Nesbitt  v.  Berridge,  (1863)  32  Beav.  282;  9  Jur.  N.  S.  1044. 

(a)  Wood  v.  Abrey,  (1818)  3  Mad.  417;  see  CooJce  v.  Burtchaell, 
(1842)  2  D.  &  War.  165;  and  Sibbering  v.  Earl  of  Balcarres,  (1850) 
3  De  G.  &  S.  735. 

(6)  Wardle  v.  Carter,  (1835)  7  Si.  490. 

(o)  Scott  v.  Dunbar,  (1828)  1  Moll.  442,  459. 
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was  in  the  nature  of  a  family  arrangement  (d).    Where  A.,    Chap.  XIII. 
being  entitled  to  the  income  of  property  in  possession  subject         ***  '   ' 
to  a  life  annuity  to  B.,  and  subject  also  to  the  interest  on 
mortgages  which,  with  B.'s  annuity,  absorbed  nearly  all 
the  income,  in  consideration  of  an  advance  of  1,OOOL,  assigned 
his  interest  to  secure  payment  of  3,OOOL  on  the  death  of  B., 
it  was  held  that  A.'s  interest  not  being  a  reversion  the  rule 
in  question  was  inapplicable  (e). 


The  relief  was  more  sparingly  afforded  where  the  reversion 

.        i      -I  depends  on 

was  subject  to  an  almost  incalculable  contingency;  as  where  incalculable 
it  was  expectant  on  the  death,  without  issue,  of  a  tenant  for  contingencies. 
life  aged  sixty-three  and  unmarried  (/)  :  but  the  fact  that  the 
reversion  was  dependent  upon  contingencies,  which  could  not 
be  estimated  by  actuaries,  did  not  relieve  the  purchaser  from 
the  burden  of  showing  that  full  value  was  given  (g). 

The  relief  was  afforded,  not  only  to  the  owners  of  rever-  Relief  was 
sionary     interests  (A),    but    also    to    heirs    or  devisees    in  expectant 
remainder  (i}  dealing  with  mere  expectancies  (fc). 

(rf)  Talbot  v.  Staniforth,  (1861)  1  J.  &  H.  484. 

(e)  Webster  v.  Cook,  (1867)  2  Ch.  542.  Of.  Tyler  v.  Tates,  (1870) 
11  Eq.  265,  276;  Helsham  v.  Barnett,  (1872)  21  W.  R.  309. 

(/)  Baker  v.  Bent,  (1830)  1  R.  &  M.  224;  and  see  Whichcote  v. 
Bram&ton,  (1831)  cited  4  Si.  202;  and  Sherwood  v.  Robins,  (1828)  1 
M.  &  M.  194. 

(^)  Talbot  v.  Staniforth,  (1861)  1  J.  &  H.  484;  Visct.  Valentia  v. 
Denton,  (1867,  V.  No.  34),  M.  R.,  29th  July,  1872;  and  see  Barnardiston 
v.  Lingood,  (1740)  2  Atk.  133,  135;  Addis  v.  Campbell,  (1841)  4  Beav. 
401;  10  L.  J.  N.  S.  Oh.  284;  Davies  v.  Cooper,  (1840)  5  M.  &  O.  270; 
Boothby  v.  B.,  (1849)  1  M.  &  G.  604;  Woodroffe  v.  Allen,  (1832) 
Hay.  &  J.  73;  Sug.  14th  ed.  277.  Father  and  son,  when  dealing  with 
a  third  person,  need  not,  although  having  separate  interests,  be  repre- 
sented by  separate  solicitors,  Cooke  v.  Burtchaell,  (1842)  2  D.  &  War. 
165. 

(A)  Kendall  v.  Beckett,  (18301)  2  R.  &  M.  88;  9  L.  J.  (0.  S.)  Oh.  24; 
Bawtree  v.  Watson,  (1834)  3  M.  &  K.  339;  Davies  v.  Cooper,  (1840) 
5  M.  &  C.  270;  Edwards  v.  Browne,  (1845)  2  Coll.  100;  see  Sewall  v. 
Walker,  (1866)  12  Jur.  1041. 

(t)  See  Edwards  v.  Burt,  (1852)  2  D.  M.  &  G.  at  p.  57. 

(A)  Nevill  v.  Snelling,  (1880)  15  Ch.  D.  679;  49  L.  J.  Ch.  777;  Earl 
of  Aylesford  v.  Morris,  (1873)  8  Ch.  484;  and  see  the  notes  to  Lord 
Chesterfield  v.  Janssen,  1  Wh.  &  T.  L.  C. 

2(2) 
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Chap.  XIII. 

Sect.  2. 

and  afforded 
against  .sub- 
purchaser 
with  notice, 
notwith- 
standing 
voluntary 
confirmation 
by  rever- 
sion er. 


What  cir- 
cumstances 
will  exclude 
the  rule. 


Lord  St. 
Leonards'  and 
V.-C.  Wood's 
comments 
thereon. 


'And  where  a  person  bought  a  reversion,  at  a  gross  under- 
value, from  an  heir  in  distressed  circumstances,  and  re-sold  it 
at  a  large  profit  to  a  sub-purchaser  who  had  full  notice  of  the 
original  fraud,  and  the  reversioner,  being  still  in  distress,  was 
induced,  by  the  original  purchaser,  to  join  in  and  confirm  the 
re-sale,  but  nothing  was  paid  or  secured  to  him  as  a  con- 
sideration for  such  concurrence,  the  transaction  was  set  aside 
as  against  the  sub-purchaser,  on  re-payment  of  the  price 
paid  on  the  first  purchase  (I}:  but  the  case  would  have  been 
different  if  the  sub-purchaser  had  had  'ho  notice  of  the 
original  fraud,  even  though  he  might  not  have  acquired  the 
legal  estate  (m). 

It  was  laid  down  in  King  v.  Hamlet  (n),  that  the  rule  in 
question  does  not  apply  "  if  it  shall  appear  that  the  transac- 
tion was  known  to  the  father  or  other  person  standing  in  loco 
parentis, — the  person,  for  example,  from  whom  the  spes 
successionis  was  entertained,  or  after  whom  the  reversionary 
interest  was  to  become  vested  in  possession, — even  though 
such  parent  or  other  person  took  no  active  ;part  in  the 
negotiation,  provided  the  transaction  was  not  opposed  by*  him, 
and  so  carried  through  in  spite  of  him."  'This  passage  was 
criticized  by  Lord  St.  Leonards,  on  the  ground  that  the 
Equity  is  that  of  the  son,  not  of  the  parent:  and  V.-C.  Wood 
considered  its  meaning  to  be,  that  where  the  heir  deals  not 
behind  the  back  of  his  father,  but  with  his  sanction  and 
assistance,  he  has  his  father's  protection  and  is  not  entitled 
to  the  same  relief  as  if  the  contract  had  been  entered  into 
without  such  protection  (o) ;  and  it  is  conceived  that,  except 
in  the  sense  so  attributed  to  it,  the  proposition  cannot  be 
sustained  (p) . 

(0  Addis  v.  Campbell,  (1841)  4  Beav.  401;  10  L.  J.  N.  S.  Ch.  284; 
and  see  Savery  v.  King,  (1856)  5  H.  L.  C.  627;  25  L.  J.  Ch.  482. 

(m)  See  Nagle  v.  Baylor,  (1842)  3  D.  &  War.  60;  Sibbering  v.  Earl 
of  Balcarres,  (1850)  3  De  G.  &  S.  735;  Stevenson  v.  Newnham,  (1853) 
17  Jur.  600;  22  L.  J.  C.  P.  110;  cf.  Cockell  v.  Taylor,  (1851)  15  Beav. 
103;  21  L.  J.  Ch.  545;  Barnard  v.  Hunter,  (1856)  2  Jur.  N.  S.  1213. 

(n)  (1834)  2  M.  &  K.  at  p.  473. 

(o)  Talbot  v.  Staniforth,  (1861)  1  J.  &  H.  484,  502;  Sug.  14th  ed. 
316. 

(p)  O'Rorke  v.  Bolingbroke,  (1S77)  2  A.  C.  814;  and  see  per  Lord 
Selborne  in  Lord  Aylesford  v.  Morris,  (1873)  8  Ch.  484,  491;  42  L.  J. 
Ch.  546. 


RIGHTS  OF  VENDOR  AND  PURCHASER,.  625 

'Family    arrangements   are  exempt  from  the  strict  rules    Chap.  XIII. 

applicable    to    cases    between   ordinary    vendors  and  pur- '   ' 

chasers  (qO;  and  a  transaction  of  this  nature  between  father  Faimlyar- 

.  .  .•      .      rangements 

(tenant  for  life)  and  son  (tenant  in  tail)  does  not  fall  within  not  within  the 

the  exceptional  rule  which  we  are  now  considering  (r).    But 

such  arrangements  are  justly  regarded  with  jealousy  by  the 

Court  (s) ;  especially  when  entered  into  shortly  after  the  child 

attains  majority,  or  when  the  parent  derives  considerable 

benefit  (£).     The  onus  in  such  a  case  is  on  the  father  to  show 

that  the  child  had  independent  advice,  and  that  he  executed 

the  deed  with  full  knowledge  of  its  contents,  and  with  a  free 

intention  of  giving  the  father  the  benefit  conferred;  and  this 

onus  extends  to  any  volunteer,  or  purchaser  with  notice, 

claiming  through  the  father,  but  not  to  a  purchaser  for  value 

without  notice  (M). 

If  there  is  no  misrepresentation  or  suppression  (#),  and 
the  transaction  is  in  the  nature  of  a  re-settlement  for  the 

(?)  Tweddell  v.  T.,  (1822)  T.  &  R.  1,  13;  see  Devey  v.  D.,  (1851) 
9  Ha.  at  p.  230;  Houghton  v.  Lees,  (1855)  1  Jur.  N.  S.  862;  see  cases 
of  such  arrangements  being  set  aside,  Sturge  v.  8.,  (1849)  12  Beav.  229; 
19  L.  J.  Oh.  17;  Hoghton  v.  H.,  (1852)  15  Beav.  278;  21  L.  J.  Ch. 
482;  Lawton  v.  Campion,  (1854)  18  Beav.  87;  23  L.  J.  Ch.  505;  Bury 
v.  Oppenheim,  (185-9)  26  Beav.  594. 

(r)  See  Bellamy  v.  Sabine,  (1847)  2  Ph.  425;  17  L.  J.  Ch.  105;  Lord 
Aldborough  v.  Trye,  (1840)  7  C.  &  F.  436;  CooTce  v.  Burtchaell,  (1842) 
2  D.  &  War.  165.  As  to  family  arrangements  generally,  see  the  notes 
to  Stapilton  v.  S.,  2  Wh.  &  T.  'L.  C.  9th  ed.;  Neale  v.  N.,  (1837)  1 
Ke.  672,  684;  Farmer  v.  F .,  (1848)  1  H.  L.  O.  724;  and  Persse  v.  P., 
(1840)  7  C.  &  F.  279;  Smith  v.  Pincombe,  (1852)  3  M.  &;G.  653;  Baker 
v.  Bradley,  (1855)  7  D.  M.  &  G.  597;  25  L.  J.  Ch.  7;  Head  v.  Godlee, 
(1860)  John.  536;  29  L.  J.  Ch.  633;  Bruty  v.  Edmundson,  (1915)  85 
L.  J.  Ch.  568. 

(«)  Tweddell  v.  T.,  and  Hoghton  v.  H.,  sup.;  Hoblyn  v.  H.,  (1889) 
41  Oh.  D.  200;  60  L.  T.  499;  and  see  Wright  v.  Vanderplank,  /(1 856) 
8  D.  M.  &  G.  133;  Turner  v.  Collins,  (1871)  7  Ch.  329.  As  to  nndue 
influence,  Bee  Inche  Noriah  v.  Shaik  Allie  Bin  Omar,  1929,  A.  C.  127. 

(<)  Wright  v.  Vanderplank,  and  Turner  v.  Collins,  sup.;  Kempson  v. 
Ashbee,  (1875)  10  Ch.  15;  44  L.  J.  Ch.  195;  Bainbrigge  v.  Browne, 
(1881)  18  Ch.  D.  188;  50  L.  J.  Oh.  522;  De  Witte  v.  Addison,  (1890) 
80  L.  T.  207;  Powell  v.  P.,  1900,  1  Ch.  243. 

(M)  Bainbrigge  v.  Browne,  sup.;  De  Witte  v.  Addison,  sup. 

(x)  Greenwood  v.  G.,  (1863)  2  D.  J.  &  S.  28;  Brooke  v.  Lord  Mostyti, 
(1864)  ib.  373;  34  L.  J.  Ch.  65. 
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60  ' 


Adequacy  of 
consideration, 

how  deter- 
mined. 


Chap.  XIII.  common  good  of  the  family  (y},  it  will  be  supported,  not- 
withstanding  the  exercise  of  parental  influence  (z),  or  the 
non-employment  of  an  independent  professional  adviser  (a)  . 
Nor  is  it  necessary  in  order  to  support  such  an  arrangement 
that  it  should  be  a  compromise  of  doubtful  or  disputed 
rights;  the  preservation  of  the  estate  may  be  a  sufficient 
motive:'  and,  in  such  cases,  the  Court  does  not  minutely 
weigh  the  quantum  of  the  consideration  (6).  And  ,where 
a  family  arrangement  is  to  some  extent  unfair,  the  whole 
transaction  will  not  necessarily  be  set  aside,  but  the  instru- 
ment may  be  rectified  (c)  .  But  where  the  motive  for  the 
settlement  is  a  representation  which,  though  innocently 
made,  is  in  fact  erroneous,  the  settlement  will  be  set 
aside  (<?).  There  ought,  however,  to  be  no  unnecessary 
delay  in  seeking  to  set  aside  such  a  transaction  (e). 

The  adequacy  of  the  consideration  must  be  determined 
w^a  reference  to  circumstances  as  existing  at  the  date  of 
the  contract,  and  not  to  subsequent  events  (7).  It  was 
formerly  held  (g)  sufficient  to  avoid  the  sale  of  a  reversionary 
interest,  that  the  price  paid  was  not  the  estimated  value 
according  to  the  tables  used  by  actuaries;  but  subsequent 
decisions  established  the  more  reasonable  doctrine,  that  the 

(y)  Baker  v.  Bradley,  (1855)  7  D.  M.  &  G.  597;  25  L.  J.  Ch.  7; 
Talbot  v.  Staniforth,  (1861)  1  J.  &  H.  484. 

(z)  Hartopp  v.  H.,  (1856)  21  Beav.  259;  25  L.  J.  Oh.  471;  see,  too, 
Wakefield  v.  Gibbon,  (1857)  1  Gif.  401;  26  L.  J.  Ch.  505;  Hoblyn  v. 
H.,  (1889)  41  Ch.  D.  200. 

(a)  Jenner  y.  J.,  (1860)  2  D.  F.  &  J.  359;  30  L.  J.  Ch.  201;  Hoblyn 
v.  H.,  sup. 

(6)  Williams  v.  W.,  (1867)  2  Ch.  294;  36  L.  J.  Ch.  200. 

(c)  Hoblyn  v.  H.,  sup. 

(d)  Fane  v.  F.,  (1875)  20  Eq.  698;  and  see  Gordon  v.  G.,  (1819)  3 
Sw.  at  p.  467. 

(«)  See  Turner  v.  Collins,  (1871)  7  Ch.  329;  41  L.  J.  Oh.  558.  Of. 
Kempson  v.  Ashbee,  (1874)  10  Ch.  15;  44  L.  J.  Ch.  195,  where  under 
the  circumstances  a  considerable  time  was  allowed. 

(/)  Gowland  v.  De  Faria,  (1810)  17  Ves.  20;  Boothby  v.  B.,  (1849) 

2  H.  &  Tw.  214;   Lord  Aldborough  v.  Trye,   (1840)  7  C.  &  F.  436; 
Perfect  v.  Lane,  (1861)  3  De  G.  F.  &  J.  369.    Natural  love  and  affection 
may,  it  appears,  if  stated  in  the  deed  (see  Willan  v.  W.,  (1814)  2  Dow. 
274),  aid  an  inadequate  pecuniary  consideration;  Whalley  v.  W.,  (1821) 

3  Bli.  1. 

(y)  Gowland  v.  De  Faria,  sup.;  and  see  Peacock  v.  Evans,  (1809)  16 
Ves.  512;  Hincksman  v.  Smith,  (1827)  3  Russ.  433;  Neicton  v.  Hunt, 
(1833)  5  Si.  511. 
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market  value  (which  is  generally  about  two-thirds  of  the    Chap.  XIII. 
estimated  value  (ft))  should  alone  be  regarded  (f):  and,  on  _  ec  '   ' 


a  sale,  made  in  good  faith,  by  auction,  under  circumstances 
calculated  to  insure  a  fair  sale,  its  result  was  considered 
in  itself  to  fix  the  market  value  (fe).  So,  on  a  sale  by 
private  contract,  the  fact  of  the  bargain  having  been 
declined  by  various  parties  (Z)  and  the  competence  of  the 
persons  who  valued  the  property  (m)  were  material  to  be 
considered  .  Where  the  market  value  appeared  to  have  been 
rather  better  than  1,900?.,  and  the  price  paid  was  1,700Z., 
the  Court  held,  that  the  inadequacy  was  sufficient  to  entitle 
the  vendor  to  relief  (n)  ;  and  the  tendency  of  the  decisions 
was  to  establish  that  unless  a  person  gave  much  more  than 
the  value,  it  was  impossible  to  purchase  a  reversionary 
interest  with  safety,  except  under  a  sale  by  auction  (o). 

The  paternal  care  thus  exhibited  towards  expectant  heirs  The  law 
and    reversioners    overstepped    the  bounds  of  a  legitimate  jan> 
protection,  and  rendered  their  expectant  interests  practically 
unsaleable,  unless  they  were  willing  to  encounter  the  pub- 
licity, delay,  and  additional  expense  of  a  public  sale.     To 
remedy  this  state  of  the  law,  the  Sales  of  Reversions  Act, 
1867,  was  passed,  and  this  Act  has  been  replaced  by  s.  174 
of  the  L.  P.  Act,  1925,  which  is  in  the  following  terms  — 

"  174.  —  (1)  No  acquisition  (p)  made  in  good  faith,  with- 
out fraud  or  unfair  dealing,  of  any  'reversionary  interest 

(A)  See  Potts  v.  Curtis,  (1832)  You.  543;  Sug.  14th  ed.  279;  as  to 
the  value  of  surveyor's  evidence,  see  Edwards  v.  Burt,  (1852)  2  D.  M.  & 
G.  55;  Waters  v.  Thorn,  (1856)  22  Beav.  547;  Foster  v.  Roberts,  (1861) 
29  Beav.  467,  470,  471  ;  30  L.  J.  Ch.  666. 

(t)  Lord  Aldborough  v.  Trye,  (1840)  7  C.  &  P.  436;  Headen  v.  Roshe>\ 
(1825)  M'C.  &  Y.  89;  Potts  v.  Curtis,  (1832)  You.  543;  Wardle  v. 
Carter,  (1835)  7  Si.  490;  Sewell  v.  Walker,  (1848)  12  Jur.  1041. 

(£)  Shelly  v.  Nash,  (1818)  3  Mad.  232;  Fox  v.  Wright,  (1821)  6 
Mad.  Ill;  Lord  Aldborough  v.  Trye,  sup. 

(0  Moth  v.  Atwood,  (1801)  5  Ves.  845;  Perfect  v.  Lane,  (1861)  3 
D.  F.  &  J.  369;  31  L.  J.  Ch.  4)89. 

(m)  Edwards  v.  Burt,  (1852)  2  D.  M.  &  G.  55,  63. 

(w)  Edwards  v.  Browne,  (1845)  2  Coll.  100;  and  see  Edwards  v.  Burt, 
sup.;  Jones  v.  Ricketts,  (1862)  31  Beav.  130. 

(o)  See  Foster  v.  Roberts,  (1861)  29  Beav.  467,  471;  and  see  cases  in 
note  (t),  sup. 

(p)  It  will  be  observed  that  the  word  "  acquisition  "  in  this  enactment 
takes  the  place  of,  and  may  perhaps  be  somewhat  narrower  than,  the 
word  "purchase"  in  the  Act  of  1867,  which  is  denned  in  wide  terms. 
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Chap.  XIII.    in  real  or  personal  property,  for  money  or  money's  worth, 
L_^__  shall  be  liable  to  be  opened  or  set  aside  merely  on  the  ground 

of  undervalue.      In  this  subsection  '  reversionary  interest ' 

includes  an  expectancy  or  possibility. 

(2)-  This  section  does  not  affect  the  jurisdiction  of  the 
Court  to  set  aside  or  modify  unconscionable  bargains." 

The  rule  as  to  non-interference  after  conveyance,  on  the 
mere  ground  of  undervalue,  is  now  the  same  whether  the 
estate  sold  is  in  possession  or  reversion;  and,  as  in  the 
former  case  the  inadequacy  may  be  so  great  as  of  itself 
to  furnish  evidence  of  fraud,  so,  notwithstanding  the  late 
Act,  the  same  rule  also  applies  with  equal,  if  not  greater, 
force,  to  the  purchase  of  a  reversionary  interest  (q) . 

The  effect  of  the  Act  of  1867  was  stated  by  Lord  Sel- 
borne  in  Earl  of  Aylesford  v.  Morris  (r):  "The  Act  is 
carefully  limited  to  purchases  '  made  in  good  >faith,  and 
without  fraud  or  unfair  dealing,'  and  leaves  undervalue  still 
a  material  element  in  cases  in  which  it  is  not  the  sole 
equitable  ground  for  relief.  Those  changes  of  the  law 
have  in  no  degree  altered  the  onus  pwbandi  in  those  cases 
which,  according  to  the  language  of  Lord  Hardwicke  (s), 
raise  '  from  the  circumstances  or  conditions  of  the  parties 
contracting — weakness  on  one  side,  usury  on  the  other,  or 
extortion,  or  advantage  taken  of  that  weakness  ' — a  ipre- 
sumption  of  fraud.  Fraud  does  not  here  mean  deceit  or 
circumvention;;  it  means  an  unconscientious  use  of  the 
power  arising  out  of  these  circumstances  and  conditions; 
and  when  the  relative  position  of  the  parties  is  such  as  to 
raise  this  presumption  the  transaction  cannot  stand,  unless 
the  person  claiming  the  benefit  of  it  is  able  to  repel  the 
presumption  by  contrary  evidence  proving  it  to  have  been 
in  point  of  fact  fair,  just  and  reasonable."  These  observa- 

(?)  Miller  v.  Cook,  (1870)  10  Eq.  641;  40  L.  J.  Ch.  11;  Tyler  v. 
Vates,  (1871)  6  Ch.  665;  40  L.  J.  Ch.  768;  Kevans  v.  Joyce,  (1896) 
1  lr.  R.  442 ;  cases  since  the  Act,  where  mortgages  given  under  extreme 
pressure  and  at  an  exorbitant  rate  of  interest  were  ordered  to  stand  as 
securities  for  the  moneys  actually  advanced,  with  interest  at  5  per  cent. 

(r)   (1873)  8  Ch.  484,  490;  42  L.  J.  Ch.  546. 

(a)  Lord  Chesterfield  v.  Janssen,  (1750)  2  Vee.  sen.  125,  155. 
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tions  apply  with  equal  strength  to  the  statutory  provision    Chap.  xill. 
now  in  force.     The  conditions  which  throw  the  burden  of  _     '    _ 
justifying  the  righteousness  of  the  bargain  upon  the  party 
who  claims  the  benefit  of  it  remain  the  same  as  they  were 
before  the  Act,  with  the  exception  only  (that  inadequacy 
of  consideration  alone  is  not  sufficient  to  avoid  a  sale  (£)  . 

Thus,  when  the  vendors  were  poor  and  ignorant  and  Cases  since 
without  separate  independent  professional  advice,  and  the 
sales  of  their  reversionary  interests  were  at  a  considerable 
undervalue,  they  were  set  aside  (M)  .  So,  where  the  plaintiff 
had  sold  a  reversionary  interest  at  a  great  undervalue 
without  independent  advice,  and  there  was  evidence  of 
unfair  dealing  (x)  .  It  may  be  observed,  however,  that  a 
statement  of  the  consideration  in  a  conveyance  or  assignment 
is  not  conclusive,  but  any  additional  consideration,  not 
inconsistent  with  the  terms  of  the  deed,  may  be  established 
by  parol  evidence  («/)  . 

Where  goods  were  sold  to  a  person  in  distressed  circum-  Security  for 

price  of  goods 

stances  by  a  tradesman,  who  knew  that  they  were  bought  bought  to  re- 


inerely  with  a  view  to  raise  money  by  selling  them  again, 

and  they  were  charged  at  fair  and  reasonable  prices,  and  supported. 

the  purchaser,  by  way  of  security  for  the  price,  mortgaged 

his  reversionary  interests  as  expectant  heir,  the  Court  would 

not  set  aside  the  securities  (z)  . 

It  would  eeem  that  where  fraud  has  been  practised  on  a  Salefraudu- 
tenant  in  tail,  and  has  been  carried  into  effect  by  barring  the  tenant  in  tatt, 

(<)  Earl  of  Aylesford  v.  Morris,  sup.;  Beynon  v.  Cook,  (1875)  10  Ch. 
389;  O'Sorkc  v.  Bolingbroke,  (1877)  2  A.  C.  814,  833;  Nevill  v.  Snelling, 
(1880)  15  Ch.  D.  679;  49  L.  J.  Ch.  777;  Fry  v.  Lane,  (1888)  40  Oh.  D. 
312;  5*8  L.  J.  Ch.  113;  James  v.  Kerr,  (1889)  40  Ch.  D.  449;  58  L.  J. 
Ch.  355;  Sealon  v.  Lewis,  (1895)  11  T.  L.  R.  430;  Kevans  v.  Joyce, 
(1896)  1  Ir.  R.  442;  Bruty  v.  Edmundson,  (1915)  85  L.  J.  Ch.  568. 

(«)  Fry  v.  Lane,  sup. 

(x)  Brenchley  v.  Higgins,  (1901)  83  L.  T.  751  ;  70  L.  J.  Oh.  786. 

(y)  Clifford  v.  Turrell,  (1841)  1  Y.  &  C.  C.  C.  138;  Nixon  v. 
Hamilton,  (1838)  2  Dr.  &  Wai.  364,  387;  Keenan  v.  Handley,  (1864) 
2  D.  J.  &  S.  283;  Frith  v.  F.,  1906,  A.  C.  255. 

(z)  King  v.  Hamlet,  (1834)  2  M.  &  K.  456;  (1835)  9  Bli.  N.  R.  at 
p.  610;  see  Sug.  H.  L.  65  et  seq.  Cf.  Barker  v.  Vansommer,  (1782) 
1  Br.  C.  C.  149. 


630 


EFFECT  OF  CONVEYANCE  ON  EELATIVE 


X>111-    entail,  and  he  dies  without  issue  and  without  confirming  the 
transaction,  the  next  remainderman  may  file  a  bill  to  set  it 


aside  at  ^uit     aside;-  but  not  if  there  were  an  independent  intention  to 
of  remainder-    bar  the  entail,  and  the  fraud  applied  only  to  some  part  of 
the  transaction  distinct  from  that  object  (a). 


Terms  on 
which  vendor 
was  entitled 
to  relief. 


Purchaser's 
rights  on 
keeping  up 
policies. 


When  relief  is  given,  the  conveyance  will,  unless  the 
transaction  were  merely  colourable  (&),  stand  as  a  security 
for  the  principal  sum  and  simple  (but  not  compound  (c)) 
interest  (d}',  and  for  moneys  expended  by  the  purchaser  in 
lasting  and  valuable  improvements,  and  interest  (e);  and 
where  interest  has  been  charged  to  the  expectant  heir  at 
an  exorbitant  rate,  it  will  (independently  of  the  Money- 
lenders' Acts)  be  reduced,  notwithstanding  the  repeal  of 
the  usury  laws  (/) . 

In  one  case  where,  on  the  sale  of  a  reversionary  interest, 
the  purchaser  took  an  assignment  of  life  policies,  which  were 
then  valueless,  and  kept  them  up  at  his  own  expense,  he 
was  held  entitled  to  the  moneys  received  in  respect  of  the 
policies  before  the  transaction  was  impeached  (#) ;  but  in 
another  case,  a  mortgagee  was  disallowed  what  he  had  paid 
for  premiums  on  life  policies  included  in  his  security, 
notwithstanding  that  the  deed  provided  in  the  usual  way  for 


(a)  See  Bellamy  v.   Sabine,   (1848)   2  Ph.   425;    17  L.   J.  Ch.   105; 
Tarleton  v.  Liddell,  (1851)  17  Q.  B.  3<90;  20  L.  J.  Q.  B.  507. 
(&)  Wilkinson  v.  Fowkes,  (1851)  9  Ha.  592. 

(c)  Gowland  v.   De  Faria,   (1810)    17   Ves.   20;    Bellamy  v.   Sabine, 
(1848)  2  Ph.  425,  442;  17  L.  J.  Ch.  106. 

(d)  Gowland  \.  De  Faria,  sup. ;  see  the  decree   in  Saver y  v.  King, 
(1856)  5  H.  L.  O.  627;  25  L.  J.  Ch.  482.    And  see  Miller  v.  Cook, 
(1870)  10  Eq.  641;  40  L.  J.  Ch.  11;  Tyler  v.  fates,  (1871)  6  Ch.  665; 
40  L.  J.  Ch.  768. 

(e)  Murray  v.  Palmer,  (1805)  2  Sch.  &  L.  474,  490;  Salter  v.  Brad- 
shaw,  (1858)  26  Beav.  161.     See,  as  to  allowance  for  improvements  of 
charity  property,  A.-G.  \.  Kerr,  (1840)  2  Beav.  420;  9  L.  J.  N.  S. 
Ch.  190. 

(/)  Croft  v.  Graham,  (1863)  2  D.  J.  &  S.  155;  James  v.  Kerr,  (1889) 
40  Ch.  D.  at  pp.  459,  460;  Kevan  v.  Joyce,  (1896)  1  Ir.  E.  442;  and  see 
Miller  v.  Cook,  Tyler  v.  fates,  sup.;  see  now  the  Moneylenders  Acts, 
1900  to  1927,  Stone  &  Meston,  2nd  ed. 

(pr)  Foster  v.  Roberts,  (1861)  29  Beav.  467;  30  L.  J.  Ch.  666;  and 
see  Bell  v.  Ahearne,  (1849)  12  Ir.  Eq.  R.  576. 
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keeping  the  policies  on  foot  (7i) .     Both  cases  rested  on  the    Chap.  XIII. 

principle  that  there  was  no  obligation  on  the  purchaser  or  — — 

mortgagee  to  keep  up  the  policies;,  if  he  did  so,  and  the 
result  was  favourable  to  himself,  he  might  retain  the  benefit; 
if  it  turned  out  otherwise,  he  had  no  charge  on  the  estate 
for  payments  voluntarily  made  (i).  Where  the  policies  are 
effected  by  the  purchaser  simply  for  his  own  security,  and 
the  vendor  derives  no  benefit  therefrom,  the  principle  above 
stated  seems  to  apply:  but  where,  on  the  transaction  being 
set  iaeide,  the  vendor  takes  a  re-assignment  of  the  policies, 
and  keeps  them  on  foot  for  his  own  benefit,  he  clearly  ought 
to  repay  what  has  been  expended  by  the  purchaser  for 
premiums  (fc). 

Where  the  transaction  is  set  aside  the  purchaser  will  be  Terms  on 
charged  with  what  he  has  actually  received,  and  interest:  ^t  aside.6 
and,  in  one  case,  where  he  had  received  from  the  vendor 
interest  on  the  purchase-money,  such  payments  were  held  to 
have  been  in  reduction  of  the  principal,  and  he  himself  was 
charged  with  interest  upon  them  (2) :  but  he  will  not,  like  a 
mortgagee,  be  charged  with  what  without  wilful  default  he 
might  have  received  (wi) .     Where  inadequacy  of  price  is  the 
sole  ground  for  the  interference  of  the  Court,  the  defendant 
has  been  allowed  his  costs  (n),  except  those  of  the  reference  Costs. 
aa  to  value  (o) ;   but  slight    additional    circumstances  have 

(A)  Pennell  v.  Millar,  (1856)  23.  Beav.  172;  and  see  Darcy  v.  Croft, 
(1858)  9  Ir.  Oh.  R.  19. 

(»)  See  Nesbitt  v.  Berridge,  (1864)  10  Jur.  N.  S.  53. 

(*)  See  further  Bruce  v.  Garden,  (1869)  5  Ch.  32;  39  L.  J.  Ch.  334; 
Foster  v.  Roberts,  and  Bell  v.  Ahearne,  sup.;  and  Morland  v.  Isaac, 
(1855)  20  Beav.  389;  Courtenay  v.  Wright,  (1860)  2  Gif.  337;  30  L.  J. 
Ch.  131;  Freme  v.  Brade,  (1858)  2  D.  &  J.  582;  27  L.  J.  Ch.  697; 
Knox  v.  Turner,  (1870)  9  Eq.  155;  39  L.  J.  Ch.  207;  Leslie  v.  French, 
(1883)  23  Oh.  D.  552;  52  L.  J.  Ch.  762;  Ooote  on  Mortgages,  9th  ed. 
pp.  323—324. 

(0  Murray  v.  Palmer,  (1805)  2  Sch.  &  L.  474,  488. 

(tn)  See  Sug.  14th  ed.  254;  and  the  judgment  in  Murray  v.  Palmer, 
(1805)  2  Sch.  &  L.  474,  489,  against  such  liability;  but  see  contra  the 
decree,  ib.  490. 

(n)  Bawtree  v.  Watson,  (1834)  3  M.  &  K.  339,  341;  see  Sug.  14th  ed. 
286. 

(o)  Boothby  v.  B.,  (1852)  15  Beav.  212. 
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Chap.  XIII. 
Sect.  2. 


Right  to  re- 
conveyance 
lost  by  ac- 
quiescence or 
confirmation. 


induced  the  Court  to  refuse  them  (p).  No  absolute  rule 
has,  however,  been  laid  down  by  the  Court  (q),  though  the 
tendency  has  been  not  to  deal  with  the  costs  of  such  a  suit  as 
in  a  suit  for  redemption,  but  to  throw  the  whole  costs  on  the 
defendant,  even  where  inadequacy  of  value  has  been  the  sole 
title  to  relief  (r). 

Long  delay  (s)  and  clear  (£)  .acquiescence  on  the  part  of 
the  vendor,  (and  this  notwithstanding  his  poverty),  or  his 
advised  confirmation  of  the  sale  (w), — which  confirmation 
may  be  as  well  by  will  as  by  deed  (x) — will  bar  the  right 
to  relief  (y}:  nor  will  relief  be  given  to  the  prejudice  of 
a  sub-purchaser  in  good  faith  without  notice  (z}.  In  de- 
termining whether  a  voidable  transaction  should  be  set 
aside,  a  Court  of  Equity  takes  into  consideration  all  the 
circumstances  of  the  particular  case.  Lapse  of  time,  inde- 

O)  Wood  v.  Abrey,  (1818)  3  Mad.  417,  424;  Newton  v.  Hunt,  (1833) 
5  Si.  511,  523. 

(?)  Per  Kay,  J.,  in  Fry  v.  Lane,  (1888)  40  Oh.  D.  312,  324;  58  L.  J. 
Ch.  113. 

(r)  See  Edioards  v.  Surf,  (1852)  2  D.  M.  &  G.  55;  Foster  v.  Roberts, 
sup.;  Talbot  v.  Staniforth,  (1861)  1  J.  &  H.  484;  but  see  Miller  v.  Cook, 
(1870)  10  Eq.  641,  where  the  defendant  was  allowed  to  add  his  costs  to 
his  security;  Fry  v.  Lane,  sup.;  Kevans  v.  Joyce,  18>96,  1  Ir.  B.  442, 
472,  and  cases  there  cited. 

(s)  Moth  v.  Atwood,  (1801)  5  Ves.  845;  Wright  v.  Vanderplank, 
(1856)  8  D.  M.  &  G.  133;  Willoughby  v.  Brideoake,  (1865)  11  Jur. 
N.  S.  706;  Lord  Clanricarde  v.  Henning,  (1861)  7  Jnr.  N.  S.  1113;  30 
L.  J.  Ch.  865.  In  the  case  of  a  reversion  the  delay  is  not  material  until 
the  reversion  falls  in:  Salter  v.  Bradshaw,  (1858)  26  Beav.  161. 

(0  Gerrard  v.  O'Reilly,  (1823)  3  D.  &  War.  414;  Sibbering  v.  Earl 
of  Balcarres,  (1850)  3  De  G.  &  S.  735. 

(M)  Lyddon  v.  Moss,  (1859)  4  D.  &  J.  104. 

(x)  Stump  v.  Gaby,  (1852)  2  D.  M.  &  G.  623. 

(y)  Cole  v.  Gibbons,  (1734)  3  P.  W.  290,  294;  see  sup.  p.  47;  and  see 
Knight  v.  Marjoribanks,  (1848)  11  Beav.  322;  Farmer  v.  F.,  (1848)  1 
H.  L.  C.  724;  Sibbering  v.  Earl  of  Balcarres,  sup. 

(z)  Thomas  v.  Davis,  (1737)  1  Dick.  301;  Cobbett  v.  Brock,  (1855) 
20  Beav.  524;  and  see,  at  Law,  Parker  v.  Patrick,  (1793)  5  T.  E.  175; 
Load  v.  Green,  (1846)  15  M.  &  W.  at  p.  219;  15  L.  J.  Ex.  113;  White 
v.  Garden,  (1851)  10  O.  B.  919;  20  L.  J.  C.  P.  166;  Stevenson  v. 
Newnham,  (1853)  17  Jur.  600;  22  L.  J.  C.  P.  110.  Where  the  original 
transaction  is  void  for  non-compliance  with  a  statute,  a  sub-purchaser 
without  notice  is  in  no  better  position  than  the  original  purchaser:  Re 
Robinson,  1911,  1  Ch.  230;  and  see  Cornelius  v.  Phillips,  1918,  A.  C.  199. 
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pendently  of  acquiescence,  and  although  insufficient  to  make    Chap.  XIII. 
the  Statute  of  Limitations  applicable,  may  raise  the  pre-  ' 

sumption  that  the  plaintiff  has  elected  not  to    avoid    the 
transaction  (a). 

As  a  general  rule,  where  it  is  clearly  shown  that  through  Conveyance 
mutual  mistake,  or  by  reason  of  fraud,  or  undue  influence,  formed  in 
or  the  fiduciary  relation  between  the  parties,  the  conveyance  Equity, 
fails  to  express  the  true  and  free  intention  of  the  parties, 
a  Court  of  Equity  will  rectify  it  (&) ;   but  will  not  supply 
terms  which  have  been    intentionally    omitted    under    the 
mistaken  notion  of  their  illegality  (&&). 

The  Court  will,  if  necessary,  in  a  suit  to  set  aside  a  Court  pre- 
conveyance,  make  an  order  to  preserve  the  property  pending 
litigation:  e.g.,  in  case  of  an  advowson,  by  restraining  the 
defendant  from  presenting  to  a  vacancy;  and  this,  even 
though  he  is  a  sub-purchaser  for  value,  and  deny  notice  of 
the  original  fraud  (c). 

If  a  grantee  fraudulently  conceal  and  subsequently  (act  Illegal  motive 
on  an  intention  of  using  the  premises  for  an  immoral  and  does  not  avoid 
illegal  purpose,  this  will  not  prevent  the  estate  from  passing  conveyance, 
to  him  at  Law  under  the  executed  assurance  (d~) . 

(a)  Mitchell  v.  Homfray,  (1881)  8  Q.  B.  D.  587;  Wright  v.  Vander- 
plank,  (1856)  8  D.  M.  &  G.  133;  Allcard  v.  Skinner,  (1887)  36  Ch.  D. 
145. 

(ft)  Brougham  v.  Squire,  (1852)  1  Dr.  151;  Marquis  of  Breadalbanc 
v.  Marquis  of  Chandos,  (1837)  2  M.  &  C.  711 ;  Bold  \.  Hutchinson,  (1855) 
5  D.  M.  &  G.  558;  Rogers  v.  Earl,  (1757)  1  Dick.  294;  Johnson  v. 
Bragge,  1901,  1  Ch.  28;  70  L.  J.  Ch.  41;  Sug.  14fch  ed.  172;  Wright  v. 
Carter,  1903,  1  Ch.  27;  Demerara  Bauxite  Co.,  Ltd.  v.  Hubbard,  1923, 
A.  C.  673;  CraddocJc  Bros.,  Ltd.  \.  Hunt,  1922,  2  Oh.  809;  1923,  2  Ch. 
136;  U.  S.  of  America  v.  Motor  Trucks,  Ltd.,  1924,  A.  C.  196. 

(fti)  Inf.  p.  905. 

(c)  Oreenslade  v.  Dare,  (1853)  17  Beav.  502. 

Of)  Feret  v.  Hill,  (1854)  15  O.  B.  207;  23  L.  J.  C.  P.  186.  The 
result  would,  apparently,  be  the  same  if  both  parties  were  aware  that  the 
property  was  required  for  an  illegal  purpose;  see  Gaslight  Co.  v.  Turner, 
(1840)  6  Bing.  N.  C.  324;  Smith  v.  White,  (1866)  1  Eq.  626;  Upfill 
v.  Wright,  1911,  1  K.  B.  506;  Parkinson  v.  Coll.  of  Ambulance,  1925, 
2  K.  B.  1. 
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Chap.  XIII. 
Sect.  3. 


Rights  of 
pre-emption, 
&c.  of  vendors 
under  L.  C.  C. 
Act,  1845,  in 
respect  of 
superfluous 
lands. 4 


(3)  Vendor's  rights  of  pre-emption  under  the 
L.  C.  C.  Act,  1845. 

By  the  L.  C.  C.  Act,  1845,  s.  127,  the  promoters  of 
the  undertaking  authorized  by  the  special  Act  are  required, 
within  the  periods  thereby  prescribed,  or,  if  no  period  is 
prescribed,  within  ten  years  after  the  expiration  of  the 
time  limited  for  the  completion  of  the  works,  to  sell  such 
lands  as  shall  not  be  required  for  the  purposes  of  the  under- 
taking. Such  superfluous  lands,  unless  situated  in  a  town, 
or  built  upon  or  used  for  building  purposes,  are  to  be 
first  offered  to  the  person  then  entitled  to  the  lands,  if  any, 
from  which  the  same  were  originally  severed:  and  if  he 
refuse,  or  for  six  weeks  neglect  to  signify  his  wish  to 
purchase  the  same,  or  cannot  be  found,  then  to  the  imme- 
diately adjoining  owners  (e):  and  unless  a  sale  is  made 
either  to  such  person,  or  adjoining  owners,  or  some  other 
person,  the  superfluous  lands  remaining  unsold  at  the 
expiration  of  such  period  are  to  vest  in,  and  become  the 
property  of,  the  owners  of  the  land  adjoining  thereto,  in 
proportion  to  the  extent  of  their  lands  respectively  adjoin- 
ing the  same  (/). 


Mode  of  sale.  A  sale  by  the  company  of  superfluous  land  under  s.  127 
must  be  an  absolute  sale:  and  the  company  cannot  reserve 
to  itself  a  right  of  re-purchase  (g] .  But  the  company  may 
sell  such  lands  in  the  manner  most  advantageous  to  itself, 
and  may,  with  that  object,  impose  conditions  as  to  user  (/&). 
And  if  the  company,  on  acquiring  the  land,  has  entered 
into  a  covenant  restricting  the  user  of  the  land  in  a  manner 
ultra  vires  the  company,  the  land  can  be  sold  free  from 
such  covenant  (i).  But  a  covenant  to  resell  when  required 

(«)  S.  128. 

(/)  S.  127.  The  Metrop.  Dist.  R.  Co.  are,  by  their  special  Acts, 
exempted  from  the  obligations  of  these  sections,  and  have  an  unrestricted 
power  of  sale;  see  Tomlin  v.  Budd,  (1874)  18  Eq.  368;  43  L.  J.  Ch.  627. 

(?)  L.  §  S.  W.  R.  Co.  v.  Gomm,  (1882)  20  Ch.  D.  562;  51  L.  J. 
Oh.  530. 

(A)  Re  Higgins  and  Hitchman,  (1882)  21  Ch.  D.  95;  51  L.  J.  Ch.  772. 

(i)  Re  S.  E.  R.  Co.  and  Wiffin's  Contract,  1907,  2  Ch.  366.  Cf. 
Stourcliffe  Estates  Co.,  Ltd.  v.  Bournemouth  Corp.,  1910,  2  Ch.  12,  as 
to  what  restrictions  a  public  body  purchasing  may  submit  to. 
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will,  apparently,  invalidate  a  sale  under  the  L.  C.  C.  Act,    Ch»P-  xni- 
as  such  sale  would  not  be  an  absolute  sale  (fc) . 

The  test  of  land  being  superfluous  is  whether  or  not,  at  Test  of  land 
the  expiration  of  the  period  of  ten  years,  there  is  good  flu^us.8"1 
reason  to  believe  that  by  the  ordinary  development  of  the 
railway  or  neighbourhood,  the  land  will  be  required  for 
the  purposes  of  the  undertaking  (Z) . 

The  statutory  provisions  have  been  held  to  apply  to  lands  Cases  where 
of  which  the  company  has  only  acquired    the    reversion,  repurchase 
subject  to  a  term  (m).     The  right  of  re-purchase  is  not  Bri8es- 
merely  personal  to  the  original  proprietors,    but    devolves 
upon  future  owners  of  the  estate  from  which  the  superfluous 
lands  were  severed  (n} :  and  may  be  exercised,  within  ,the 
prescribed  period  of  ten  years,  if  the  company  attempt  to 
sell  the  lands  to  some  other  person  (o) .     It  would  seem  that, 
where  the  land  is  taken  by  a  company  for  other  than  the 
authorized  purposes,  the  landowner  may,  on  re-payment  of 
the  price,  claim  a  re-conveyance  (p). 

Where,  after  service  of  notice  to  treat,  the  company 
acquires  the  land  for  their  ordinary  purposes  by  agreement, 
the  landowner  does  not  lose  his  statutory  right  of  re-purchase 
if  the  land  becomes  superfluous  (q) ;  but  the  right  does  not 
arise  where  the  company  has  acquired  the  land  by  agreement 

(A)  Ray  v.  Walker,  18.92,  2  Q.  B.  88;  61  L.  J.  Q.  B.  718;  and  see 
Re  Thackwray  and  Young,  (1888)  40  Ch.  D.  34;  58  L.  J.  Ch.  72,  as  to 
whether  company  can  reserve  a  lien  for  unpaid  purchase-money. 

(0  Setts  v.  G.  E.  R.  Co.,  (1878)  3  Ex.  D.  182;  aff.  49  L.  J.  Ex. 
197;  G.  W.  R.  Co.  v.  May,  (1874)  L.  R,.  7  H.  L.  283;  43  L.  J.  Q.  B. 
233;  Hooper  v.  Bourne,  (1880)  5  A.  C.  1;  Hobbs  v.  M.  R.  Co.,  (1882) 
20  Ch.  D.  418;  51  L.  J.  Ch.  320. 

(m)  Moody  v.  Corbett,  (1866)  L.  R.  1  Q.  B.  510;  35  L.  J.  Q.  B.  161. 

(n)  Lord  Carington  v.  W y combe  R.  Co.,  (1866)  2  Eq.  825;  aff.  (1868) 
3  Oh.  377;  cf.  Highgate  Archway  Co.  v.  Jeakes,  (1871)  12  Eq.  9;  40 
L.  J.  Oh.  408. 

(o)  Ib. 

ft?)  See  Lord  Carington  v.  Wycombe  R.  Co.,  (1868)  3  Oh.  377,  381; 
and  cf.  Att.-Gen.  v.  Teddington  Urb.  Co.,  1898,  1  Ch.  66;  67  L.  J.  Oh. 
23;  Att.-Gen.  v.  Hanwell  Urb.  Co.,  1900,  2  Ch.  377;  69  L.  J.  Oh.  626. 

(0)  Lord  Carington  v.  Wycombe  S.  Co.,  3  Oh.  377;  Hooper  v.  Bourne, 
(1877)  3  Q.  B.  D.  258. 
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Chap.  Xlll.    for  extraordinary  purposes  (r) .     Land  which  has  been  ac- 

_J quired  and  used  for  the  purposes  of  the  company  will,  on 

ceasing  to  be  so  used,  become  superfluous  within  the  meaning 
of  the  Act;  and,  if  not  sold  within  the  prescribed  period,  will 
vest  in  the  adjoining  landowners  (s).  If  a  sale  is  attempted 
by  the  company  within  the  prescribed  period,  primd  facie 
that  leads  to  the  inference  that  the  land  is  superfluous  (£); 
but  it  is  not  conclusive  so  as  to  relieve  the  Court  from 
enquiring  whether  the  land  is  in  fact  required  or  not  (u] . 
Thus,  where  one  company  sold  land  to  another,  it  was  held 
that,  though  the  attempted  sale  was  ultra  vires,  it  was  not 
a  sale  of  the  lands  as  "superfluous";  and  that  therefore, 
on  the  sale  being  set  aside,  the  adjoining  landowner  had  no 
right  to  have  the  land  conveyed  to  him  (v}.  So,  where 
land  acquired  by  one  company  was  subsequently  within  the 
prescribed  period  compulsorily  purchased  from  them  by 
another  company,  such  sale  was  held  not  to  afford  a  ground 
for  inferring  the  land  to  be  superfluous,  so  as  to  give  the 
original  owner  a  right  of  pre-emption  (x) .  Whether  land 
is  or  is  not  superfluous  is  a  mixed  question  of  law  and 
fact  (y). 

Title  in  An  adjoining  owner  may  acquire  under  the  Statute  of 

owner'under    Limitations  a  good  title  to  land  purchased  by  the  company, 

£*atyte  of        but  not  used  for  the  purposes  of  its  undertaking,  and  which 

has  in  fact  become  superfluous  land  (z] .     And  this  doctrine 

extends  to  land  which  has  not  become  superfluous  (a) .     The 


(r)  City  of  Glasgow  R.  Co.  v.  Caledonian  R.  Co.,  (1871)  L.  E.  2 
Sc.  Ap.  160;  Home  \.  Lymington,  (1874)  31  L.  T.  167. 

(s)  G.  W.  R.  Co.  v.  May,  (1874)  L.  E.  7  H.  L.  283;  43  L.  J.  Q.  B. 
233. 

(0  L.  §  8.  W.  JR.  Co.  v.  Blackmore,  (1870)  L.  E.  4  H.  L.  610;  39 
L.  J.  Ch.  713;  Lord  Carington  v.  Wycombe  R.  Co.,  sup. 

(«)  Macfie  v.  Callander  and  Oban  R.  Co.,  1898,  A.  O.  270;  67  L.  J. 
P.  C.  5S. 

(t>)  Hobbs  v.  M.  S.  Co.,  (1882)  20  Ch.  D.  418;  51  L.  J.  Ch.  320. 

(*)  Dunhttl  v.  N.  E.  R.  Co.,  1896,  1  Ch.  121;   65  L.  J.  Ch.  178. 

(y)  Macfie  v.  Callander  and  Oban  R.  Co.,  1898,  A.  C.  270;  67  L.  J. 
P.  C.  58. 

(c)  Norton  v.  L.  $  N.  W.  R.  Co.,  (1879)  13  Ch.  D.  268. 

(a)  Bobbett  v.  S.  E.  R.  Co.,  (1882)  9  Q.  B.  D.  424;  51  L.  J.  Q.  B. 
161;  M.  R.  Co.  v.  Wright,  1901,  1  Ch.  738j  70  L.  J.  Ch.  411. 
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doctrine  would  seem  naturally  to  follow  from  the  rule  that  a  Chap.  xm. 

railway  company  has  the  rights  of  an  ordinary  owner,  and  w  '    

can  do  any  acts  necessary  to  prevent  an  easement  or  other 
rights  being  acquired  over  its  land  (&). 

Superfluous'  land  must  be  land  separated  by  a  vertical,  not  pa*e8  where 

•  Jt  doe8  not 

a  horizontal,  boundary  line  from  the  land  required  for  the  arise. 

purposes  of  the  undertaking.  Thus,  land  over  a  railway 
tunnel  or  arch  is  not  superfluous  (c),  nor  is  land  under  a 
railway  constructed  on  arches  (d) .  But  where  a  person  is  in 
possession  of  such  land  as  a  purchaser  in  good  faith  from  the 
railway  company,  a  fair  sale  by  him  to  another  will  be 
upheld  (e).  The  right  of  re-purcha&e  does  not,  however, 
arise,  where  the  company,  having  abandoned  its  original 
undertaking,  uses  the  land  for  some  new  purpose,  for  which 
they  have  obtained  the  sanction  of  the  Legislature  (/);  nor 
where  the  enterprise  is  entirely  abandoned  (g) ;  in  which 
case,  under  s.  *218  of  6  Will.  4,  c.  75,  the  abandoned 
railway,  at  the  end  of  three  years  from  the  date  of  the 
abandonment,  passes  to  the  owners  for  the  time  being  of  the 
adjoining  land  on  either  side.  Where  the  company  used 
a  narrow  strip,  part  of  land  purchased  from  A.  for  the 
purpose  of  providing  B .  with  a  means  of  access  to  his  severed 
lands,  it  was  held  that  this  was  an  accommodation  work 

(6)  Banner  v.  G.  W.  R.  Co.,  (1883)  24  Ch.  D.  1;  Bayley  v.  G.  W.  B. 
Co.,  (1884)  26  Ch.  D.  434;  Foster  v.  L.  C.  §  D.  R.  Co.,  1895,  1  Q.  B. 
711;  04  L.  J.  Q.  B.  65. 

(c)  Re  Metr.  Dist.  R.  Co.  and  Cosh,  (1880)  13  Ch.  D.  607;  49  L.  J. 
Ch.  277;  M.  R.  Co.  v.  Wright,  sup.;  and  see  Ware  \.  L.  B.  4-  S.C.R. 
Co.,  (1883)  31  W.  R.  228. 

(d)  Mulliner  v.  M.  R.  Co.,  (1879)  11  Ch.  D.  611;  48  L.  J.  Ch.  258; 
cf.  Foster  v.  L.  C.  $  D.  R.  Co.,  sup. 

(e)  Rosenberg  v.  Cook,  (1881)  8  Q.  B.  D.  162;  51  L.  J.  Q.  B.  170; 
and  see  Best  v.  Hamand,  (1879)  12  Ch.  D.  1;  48  L.  J.  Ch.  503. 

(/)  Astley  v.  M.  8.  §  L.  R.  Co.,  (1858)  2  D.  &  J.  453;  27  L.  J.Ch. 
478. 

(g~)  Smith  v.  S.,  (1868)  L.  R.  3  Ex.  282;  38  L.  J.  Ex.  37;  Re  Duffy's 
Est.,  1897,  1  Ir.  R.  307;  and  see  &a  to  abandoned  lines,  Abandonment 
of  Railways  Acts,  1850  and  1869;  and  as  to  compensation  for  abandon- 
ment, Re  Potteries  R.  Co.,  (1883)  25  Oh.  D.  251;  53  L.  J.  Ch.  556; 
Re  Ruthin  R.  Act,  (1886)  32  Oh.  D.  438;  56  L.  J.  Ch.  30;  Re  South- 
port  and  Lytham  Tramroad  Act,  1900,  1911,  1  Ch.  120;  Re  West  York- 
shire Tramways  Act,  1906,  1913,  1  Ch.  170. 
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Chap.  xill.    within  the  meaning  of  the  Act,  and  that  A.  had  no  right 

ec  '  "  ^-  of  re-purchase  as  regards  the  narrow  strip  (ft).     It  would 

seem  that  even  though  lands  become  superfluous,  the  mines 
and  minerals  under  them  do  not,  and  that  the  company  can 
deal  with  them  independently  of  the  provisions  of  these 
sections  (i). 


Meaning  of 
the  word 
"town  "  in 
8.  128; 


The  word  "  town  "  in  s.  128  has  been  held  to  mean  the 
space  on  which  the  dwelling-houses  are  collected  so  near  each 
other  that  they  may  be  said  to  be  continuous;  so  also,  ,an 
open  space,  occupied  as  a  mere  accessory  to  the  convenience 
of  a  dwelling-house,  would  seem  to  come  within  the 
term  (ft);  but  lands  situate  within  the  limits  of  a  borough, 
but  beyond  the  mass  of  houses  forming  the  town,  have  been 
held  not  to  be  within  the  section  Z  . 


of  lands 
"used  for 
building 
purposes  " 


of  "  adjoining 
owners." 


Lands  actually  laid  out  for  building  purposes,  or,  it  would 
seem,  let  on  building  leases,  are  lands  "  used  for  building 
purposes"  within  s.  128;  but  land  which  is  merely  fit 
to  be  used  for  such  purposes,  even  though  it  may  be  unsuited 
to  any  other  purpose,  is  not  within  the  term  (m). 

A  lessee  whose  land  was  separated  from  the  superfluous 
land  by  a  private  road,  of  which  during  his  tenancy  he  had 
the  exclusive  right  of  user,  has  been  held  to  be  an  imme- 


(A)  Lord  Beauchamp  v.  G.  W.  S.  Co.,  (1868)  3  Ch.  745;  38  L.  J. 
Ch.  162. 

(0  Hooper  v.  Bourne,  (1877)  3  Q.  B.  D.  at  pp.  278,  284;  (1880)  5 
A.  C.  12.  It  should  be  remembered  that  the  purchaser  of  superfluous 
lands  from  a  railway  company  acquires  no  greater  right  of  support  than 
the  company  itself  had;  Pountney  v.  Clayton,  (1883)  11  Q.  B.  D.  820; 
52  L.  J.  Q.  B.  566.  As  to  the  right  of  support  to  which  a  railway 
company  is  entitled  outside  the  forty  yards'  limit,  see  L.  $  'N.  W.  S.  Co. 
v.  Howley  Park  Coal  Co.,  1911,  2  Ch.  97 ;  1913,  A.  C.  11. 

(fc)  Elliot  \.  South  Devon  R.  Co.,  (1848")  5  R.  C.  500;  17  L.  J.  Ex. 
262;  R.  v.  Cottle,  (1851)  16  Q.  B.  412;  see  Ex  p.  Incumbent  *>/ 
Brompton,  (1852)  5  De  G.  &  S.  626. 

(0  Lord  Carington  v.  Wycombe  R.  Co.,  (1868)  3  Ch.  377;  37  L.  J. 
Ch.  213.  See,  too,  Coventry  v.  L.  B.  §  S.  C.  R.  Co.,  (1867)  5  Eq.  104; 
37  L.  J.  Oh.  90;  L.  $  S.  W.  R.  Co.  v.  Blackmore,  (1870)  L.  R.  4  H.  L. 
610;  39  L.  J.  Ch.  713. 

(m)  Coventry  v.  L.  B.  §  S.  C.  R.  Co.,  sup.;  L.  $  S.  W.  R.  Co.  v. 
Blackmore,  sup. 
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'diately  adjoining  owner  within  &.  128  (ri)  .  Where  there  Chap.  XIII. 
are  several  owners  whose  properties  immediately  adjoin  the  _  '  ' 
superfluous  land,  it  is,  under  s.  127,  divisible  among  them 
rateably,  in  proportion  to  the  frontage  of  each  property; 
that  is,  "  the  length  of  the  line  of  contact  of  each  property, 
if  such  line  was  made  straight  from  the  point  of  intersection 
of  the  boundaries  on  one  side,  to  the  point  of  intersection  of 
the  two  boundaries  on  the  other  side  "  (o).  The  adjoining 
owner  is  primd  facie  the  person  to  whom  the  soil  belongs: 
e.g.,  the  lord  of  the  manor  as  opposed  to  the  persons  entitled 
to  a  right  of  herbage  (p).  And  in  connection  with  the  ex- 
pression, "  adjoining  owner,"  there  is  a  plain  and  obvious 
distinction  between  the  person  in  whom,  under  s.  127,  the 
superfluous  lands  are,  in  default  of  sale,  to  vest,  and  the 
persons  to  whom  the  option  of  purchase  is  to  be  given  under 
•s.  128  (q). 


A  statutory  prohibition  against  building,  although  it 
falls  into  abeyance  when  the  land  is  acquired  by  a  company, 
for  the  purposes  of  their  undertaking,  revives  upon  the  sale 
of  the  land  as  superfluous  land  (r]  ;  and  (semble)  an  ordinary 
restrictive  covenant  would  be  in  the  same  position  (s). 

(4)  Vendor's  remedies  at  Law  and  in  Equity  on  purchaser's     Sectlop  *• 

covenants. 

Covenants  entered  into  by  vendors  and  purchasers  (£)  are,  Classification 
broadly  speaking,  of  one  or  other  of  two  kinds,  viz.,  affirma- 
tive and  negative,  the  distinction  carrying  with  it  important 

(w)  Coventry  v.  L.  B.  $  8.  C.  R.  Co.,  sup.;  Hobbs  v.  M.  B.  Co., 
(1882)  20  Ch.  D.  418;  51  L.  J.  Ch.  320;  and  see  Re  Baroness  Bateman 
and  Parker,  1&99,  1  Ch.  599;  68  L.  J.  Ch.  380. 

(o)  Moody  v.  Corbett,  (1866)  L.  RJ.  1  Q.  B.  510;  35  L.  J.  Q.  B.  181. 
See,  too,  Smith  v.  8.,  (1869)  K  R.  3  Ex.  282,  287;  38  L.  J.  Ex.  37. 

(p)  Hooper  v.  Bourne,  (1877)  3  Q.  B.  D.  279. 

(?)  Hobbs  v.  M.  R.  Co.,  (1882)  20  Ch.  D.  418;  51  L.  J.  Oh.  320. 
Upon  the  question  of  the  meaning  of  the  word  "adjoining,"  see  Cave  v. 
Horsell,  1912,  3  K.  B.  533. 

(r)  Bird  v.  Eggleton,  (1885)  29  Ch.  D.  1012. 

(s)  See  29  Oh.  D.  p.  1017. 

(0  See  Spencer's  case,  (1583)  1  Sm.  L.  C.,  and  notes  thereto.  Cove- 
nants as  between  lessor  and  lessee  are  on  a  different  footing. 

3(2) 
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Chap.  XIII.    consequences.     An  affirmative  covenant  is  a  covenant    the 

1—1.      fulfilment  of  which  involves  the  expenditure  of  money  or 

the  doing  of  anything  of  an  active  character  (M)  .  At 
Common  Law  the  burden  of  a  covenant  will  not  run  with 
the  land.  But  in  Equity,  although  the  burden  of  an 
affirmative  covenant  would  not  run  with  the  land  (#),  the 
burden  of  a  negative  covenant — or,  more  strictly  speaking, 
the  liability  to  be  sued  on  it — will,  in  general,  run  against 
a  purchaser,  except  where  the  defence  of  purchase  for  value 
without  notice  can  be  raised  (y] . 

True  principle      jn  Tulk  v.  Moxhau  (V),  the  purchaser  of  houses  facing 

of  negative        _     .  ^ 

covenants        Leicester  Square  and  01  the  garden  or    pleasure    ground 

m  covenanted  to  maintain  the  pleasure  ground  in  proper  repair 
"  as  a  square  garden  and  pleasure  ground  in  an  open  state." 
After  certain  intermediate  sales  the  defendant  bought  the 
property  with  notice  of  the  covenant;  and  it  was  held  that 
the  defendant  could  not  disregard  the  covenant  by  building 
on  the  land.  "  The  question  "  said  Cottenham,  L.  C.  (a)r 
"  is  not  whether  the  covenant  runs  with  the  land,  but 
whether  a  party  shall  be  permitted  to  use  the  land  in  a 
manner  inconsistent  with  the  contract  entered  into  by  his 
vendor,  and  with  notice  of  which  he  purchased."  In 
London  and  South  Western  E.  Co.  v.  Gomm  (6),  Jessel. 
M.  R.,  observed  that  the  doctrine  of  Tulk  v.  Moxhay  ap- 
peared to  be  "either  an  extension- in  Equity  of  the  doctrine 
of  Spencer's  case  to  another  line  of  cases,  or  else  an 
extension  in  Equity  of  the  doctrine  of  negative  ease- 
ments- .  .  .  Where  there  is  a  negative  covenant,  expressed 

(«)  Haywood  v.  'Brunswick  Building  Soc.,  (1882)  8  Q.  B.  D.  403; 
L.  $  S.  W.  E.  Co.  v.  Gomm,  (1882)  20  Ch.  D.  p.  583. 

(#)  Haywood  v.  Brunswick  Building  Soc.,  ib.;  L.  $  8.  W.  R.  Co.  v. 
Gomm,  (1882)  20  Ch.  D.  p.  583;  Austerberry  v.  Oldham  Corp.,  (1885) 
29  Ch.  D.  750;  Smith  v.  Colbourne,  1914,  2  Ch.  533,  542.  This  rule  does 
not  apply  to  covenants  as  between  landlord  and  tenant.  The  rule  that 
the  burden  of  an  affirmative  covenant  will  not  run  with  the  land  at  all 
is  not  altered,  it  is  thought,  by  the  L.  P.  Act,  1925,  having  regard  to 
the  terms  in  which  s.  79  is  expressed.  See,  however,  s.  80  (2)  and  (4). 

(y)  See  inf. 

(r)  (1848)  2  Ph.  774. 

(a)  2  Ph.  p.  777. 

(?>)  (1882)  20  Ch.  D.  562,  583;  51  L.  J.  Ch.  530. 
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or  implied,  as,  for  instance,  not  to  build  so  as  to  obstruct  Chap.  XIII. 
a  view,  or  not  to  use  a  piece  of  land  otherwise  than  as  a 
garden,  the  Court  interferes  on  one  or  other  of  the  above 
grounds.  This  is  an  equitable  doctrine,  establishing  an 
exception  to  the  rules  of  Common  Law  which  did  not  treat 
such  a  covenant  as  running  with  the  land.  The  purchaser 
took  the  estate  subject  to  the  equitable  burden,  with  the 
qualification  that,  if  he  acquired  the  legal  estate  for  value 
without  notice,  he  was  freed  from  the  burden.  The  qualifi- 
cation, however,  did  not  affect  the  nature  of  the  burden; 
the  notice  was  required  merely  to  avoid  the  effect  of  the 
legal  estate,  and  did  not  create  the  right,  and  if  the  pur- 
chaser took  only  an  equitable  estate  he  took  subject  to  the 
burden,  whether  he  had  notice  or  not."  It  is  here  laid 
down, — and  it  is  conceived  with  accuracy, — that  the  question 
of  notice  to  the  purchaser  has  nothing  to  do  with  the  question 
whether  the  covenant  binds  him,  except  in  so  far  as  the 
absence  of  notice  may  enable  him  to  raise  the  plea  of 
purchaser  for  valuable  consideration  without  notice. 

The  principle  of  Tulk  v.  Moxhay  does  not  extend  so  as  to 
entitle  the  personal  representative  of  a  vendor  who  sold  all 
his  adjoining  land  in  the  neighbourhood,  to  maintain  an 
action  for  an  injunction  against  the  assign  of  the  purchaser 
for  a  breach  after  the  vendor's  death  of  a  covenant  restrictive 
of  the  user  of  the  land  (c);  and  it  would  seem  that  the 
vendor  himself  could  not  maintain  such  an  action  after  he 
has  parted  with  all  his  adjoining  land  (d}.  It  is  to  be 
observed  that  by  s.  110  of  the  Housing  Act,  1925  (e),  where 
a  local  authority  has  sold  land  acquired  under  the  Act  and 
the  purchaser  has  entered  into  a  covenant  concerning  the 
land,  the  local  authority  is  to  have  power  to  enforce  the 
covenant  against  persons  deriving  title  under  the  purchaser, 

(c)  Formby  v.  Barker,  1903,  2  Ch.  539;  72  L.  J.  Ch.  716;  Chamber* 
v.  Randall,  1923,  1  Ch.  149. 

(<f)  Chambers  v.  Randall,  sup.;  and  see  L.  C.  C.  v.  Allen,  1914,  3 
K.  B.  642. 

(e)  15  Geo.  5,  c.  14,  taking  the  place  of  the  Housing,  Town  Planning, 
&c.  Act,  1919,  a.  15  (1)  and  (2),  and  the  Housing,  &c.  Act,  1923,  s.  7, 
both  of  which  were  repealed  by  the  Act  of  1925. 
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Chap.  XIII.    notwithstanding  that  the  authority  is  not  interested  in  any 
'  4'       land  for  the  benefit  of  which  the  covenant  was  entered  into. 

Where  on  a  sale  of  a  building  estate,  there  was  a  general 
deed  of  covenant,  prohibiting  the  various  purchasers  from 
using,  or  allowing  their  lots  to  be  used,  for  certain  purposes, 
persons  claiming  through  purchasers,  who  had  been  parties 
to  this  deed,  were  restrained  from  using  their  lots  for  any 
of  the  prohibited  purposes  (/) .     Where  there  was  a  covenant 
by  purchasers  of  adjoining  lots  not  to  build  on  the  garden 
spaces  which  were  specified  in  the  general  building  plan, 
a  person  claiming  through  one  of  the  original  covenantors 
was  restrained  from  throwing  out  a  bow  window  into  the 
garden  at  the  back  of  his  house  (g}.     And  where  a  brewer 
sold  a  piece  of  freehold  land,  and  the  purchasers  covenanted 
that    the   vendor,    his   heirs   and  assigns,  should  have  the 
exclusive  right  of    supplying    beer    to    any    public-house 
erected,  the  covenant  was  held  to  imply  the  negative,  and 
an  alienee  of  a  purchaser  was  restrained  from  supplying 
his  own  beer  to  a  public-house  which  he  had  erected  upon 
the  land  (ft).      , 

Validity  of  The  validity  of  these  negative  covenants,  which  is  well 

covenants  not  established,  is  not  affected  by  the  rule  against  perpetui- 
ties (i),  to  which  they  form  an  exception,  nor  by  considera- 

(/)  Whatman  v.  Gibson,  (1838)  9  Si.  196. 

(00  Western  v.  Macdermott,  (1866)  2  Ch.  72;  36  L.  J.  Ch.  76;  Lord 
Manners  v.  Johnson,  (1875)  1  Oh.  I>.  673;  45  L.  J.  Ch.  404;  cf.  Sheppard 
v.  GUmore,  (1887)  57  L.  J.  Oh.  6;  Kerr  on  Injunctions,  6th  ed.  pp.  469 
and  470. 

(A)  Catt  v.  Tourle,  (1869,)  4  Ch.  654;  see  Luker  v.  Dennis,  (1877) 
7  Ch.  D.  227;  47  L.  J.  Ch.  174,  the  case  of  a  lease;  Parker  v.  Whyte, 
(1863)  1  H.  &  M.  167;  Hemingway  v.  Fernandes,  (1842)  13  Si.  228; 
12  L.  J.  N.  S.  Ch.  130;  Robson  v.  Flight,  (1865)  4  D.  J.  &  S.  608; 
Wilson  v.  Hart,  (1866)  1  Ch.  463;  35  L.  J.  Ch.  569;  Clements  v.  Welles, 
(1865)  1  Eq.  200;  35  L.  J.  Oh.  265;  Feilden  \.  Slater,  (1869-)  7  Eq. 
523;  38  L.  J.  Oh.  379;  fleet-wood  v.  Hull,  (1889)  23  Q.  B.  D.  35;  58 
L,.  J.  Q.  B.  341;  Stuart  v.  Diplock,  (1889)  43  Oh.  D.  343;  59  L.  J.  Ch. 
142;  Clegg  v.  Hands,  (1890)  44  Oh.  D.  503;  59  L.  J.  Oh.  477;  White  v. 
Southend  Hotel  Co.,  1897,  1  Ch.  767;  66  L.  J.  Oh.  387;  see  Courage 
§  Co.,  Ltd.  v.  Carpenter,  1910,  1  Oh.  262,  as  to  the  form  of  order  in 
Catt  v.  Tourle. 

(t)  L.  i  S.  W.  B.  Co.  v.  Gomm,  (1882.)  20  Oh.  D.  562;  51  L.  J.  Ch. 
630;  Mackenzie  v.  ChUders,  (1889)  43  Ch.  D.  265,  279;  59  L.  J.  Ch.  188. 
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tions  as  to  their  being  in  unreasonable  restraint  of  trade,    Chap.  XIII. 
since  they  are  always  limited  in  space  (fc) . 


perpetuities 
or  restraint 

With  regard  to  the  benefit  of  covenants  made  with  the  of  trade, 
owner  of  the  land,  whether  affirmative  or  negative,  it  may  Benefit  of 
be  stated  that  by  the  Common  Law  there  are  certain  cases  made  with 
in  which  the  benefit  runs  with  the  land  to  each  successive  owner  of  the 

land. 

transferee,  if  such  transferee  be  in  of  the  same  estate  which 
the  original  covenantee  had,  and  if  the  covenantee,  at 
the  date  of  the  covenant  being  entered  into  (Z),  had  the 
land  to  which  the  covenant  relates  (w),  or  if  such  land 
formed  part  of  the  same  building  estate  as  the  land  sold  (n) . 

A  question  not  unf  requently  arises  on  the  sale  of  a  build-  Restrictive 
ing  estate  as  to  the  devolution  of  the  benefit  and  of  sthe  Ue  °f  DUud- 
burden  of  covenants  of  this  description.  In  Keates  v. 
Lyon  (0),  it  was  laid  down  that  such  restrictions  are  not 
in  the  nature  of  a  reservation  to  the  vendor,  devolving  on 
his  subsequent  purchasers  as  attached  to  the  property:  but 
are  enforceable  in  Equity,  as  depending  on  the  intention 
of  the  parties: — an  intention  which  is  strongly  evidenced 
where  the  land  is  being  dealt  with  according  to  some  pre- 
scribed plan::  as  where  it  forms  part  of  an  existing  building 
scheme.  The  question  which  generally  arises  relates  to 
the  rights  and  obligations  of  the  owners  for  the  time  being 
of  different  lots  inter  se,  in  cases  where  restrictive  covenants 
have  been  entered  into  with  a  common  vendor  (») . 


(jfc)  Tailors  of  Aberdeen  v.  Coutts,  (1S40)  1  Rob.  A.  C.  296,  324; 
Keppel  v.  Bailey,  (L834)  2  M.  &  K.  517,  529;  cited  in  notes  to  Spencer's 
case,  1  Sin.  L.  C.;  Hodaon  v.  Coppard,  (1860)  29  Beav.  4;  30  L.  J.  Oh. 
20;  Catt  v.  Tourle,  (1869)  4  Ch.  654.  And  there  Is  no  distinction  on 
this  point  between  noxious  trades  and  the  sale  of  liquor;  Earl  of  Zetland 
v.  Hislop,  (1862)  7  A.  C.  427,  445. 

(0  MUlbourn  v.  Lyons,  1914,  2  Ch.  231. 

(rn)  Spencer's  case,  (1583)  5  Co.  16;  Webb  v.  Russell,  (17&9)  3  T.  R. 
393;  Rogers  v.  Hosegood,  1900,  2  Ch.  388;  69  L.  J.  Ch.  652;  L.  C.  C. 
v.  Allen,  1914,  3  K.  B.  642;  Torbay  Hotel  v.  Jenkins,  1927,  2  Ch.  239. 

(n)  See  »«/. 

(o)  (1869)  4  Ch.  218;  38  L.  J.  Ch.  357. 

(p)  See  Renals  v.  Cowlishaw,  (1878)  9  Ch.  D.  125,  129;  11  Ch.  D. 
866;  Spicer  v.  Martin,  (1888)  14  A.  C.  12,  24;  Rogers  v.  Hosegood,  1900. 
2  Ch.  388. 
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Chap.  XIII.  In  Elliston  v.  Readier  (q)  the  principle  applicable  was 
.  t-  4-  stated  by  Parker,  J.,  in  the  following  terms — "In  my 
judgment,  in  order  to  bring  the  principles  of  Renals  y. 
Coivlishaw  (r)  and  Spicer  v.  Martin  (s)  into  operation,  it 
must  be  proved  (1)  that  both  the  plaintiffs  and  the  defendants 
derive  title  under  a  common  vendor;  (2)  that  previously 
to  selling  the  lands  to  which  the  plaintiffs  and  defendants 
are  respectively  entitled,  the  vendor  laid  out  his  estate  or 
a  definite  portion  thereof  (including  the  lands  purchased 
by  the  plaintiffs  and  defendants),  for  sale  in  lots  subject 
to  restrictions  intended  to  be  imposed  on  all  the  lots,  and 
which,  though  varying  in  details  as  to  particular  lots,  are 
consistent  and  consistent  only  with  some  general  scheme 
of  development;  (3)  that  these  restrictions  were  intended 
by  the  common  vendor  to  be  and  were  for  the  benefit  of 
all  the  lots  intended  to  be  sold,  whether  or  not  they  were 
intended  to  be  and  were  for  the  benefit  of  other  land  De- 
tained by  the  vendor;  and  (4)  that  both  the  plaintiffs  and 
defendants  or  their  predecessors  in  title  purchased  their  lots 
from  the  common  vendor  upon  the  footing  that  the  restric- 
tions were  to  enure  for  the  benefit  of  the  other  lots  included 
in  the  general  scheme  whether  or  not  they  were  also  to, 
enure  for  the  benefit  of  other  lands  retained  by  the  vendors. 
If  these  four  points  be  established,  I  think  that  the  plaintiffs 
would  in  Equity  be  entitled  to  enforce  the  restrictive  cove- 
nants entered  into  by  the  defendants  or  their  predecessors 
with  the  common  vendor,  irrespective  of  the  dates  of  the 
respective  purchases." 

In  the  above  extract  from  the  judgment  of  Parker,  J., 
the  words  "  and  were  "  which  have  been  inserted  above  in 
italics',  appear  to  be  an  error.  It  is  not  incumbent  on  a 
plaintiff  seeking  to  enforce  a  restrictive  covenant,  which 
was  entered  into  as  part  of  a  building  scheme,  to  prove 
that  the  restriction  was  in  fact  beneficial  to  the  estate  (£). 

(?)  1908,  2  Ch.  374,  384.    This  decision  affirmed  and  judgment  adopted, 
1908,  2  Ch.  665. 
(r)  Sup. 
(«)  Sup. 
(0  Lord  Northbourne  v.  Johnston  $  Son,  1922,  2  Ch.  309,  318 — 319. 
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In    a    recent    ca&e  (w)    it  was  laid  down   (in  effect)  by    Chap.  XIII. 
Clausen,  J.   (following  Reid  v.  Bickerstaff  (v)),    that    in         ect'  4' 
order  that  a  restrictive  covenant  may  be  enforced  by  pur- 
chasers inter  se,  it  must  be  possible  for  the  Court  to  ascertain 
"  with  reasonably  clear  definitiveness  the  geographical  area 
within    which    those    mutual    obligations    are  intended  to 
operate." 

In  every  ca&e  the  first  question  to  be  determined  is  what  Question  is 
was  the  intention  of  the  parties.     If,  on  the  sale  .of  part  tkm° 
of  an  estate,  restrictive  covenants  are  imposed  "  simply  for 
the  benefit  of  the  vendor,  purchasers  of    other    plots    of 
land  from  the  vendor  cannot  claim  to  take  advantage  of 
them.     If  they  are  meant  for  the  common  advantage  of  a  set 
of  purchasers,  such  purchasers  and  their  assigns  may  enforce 
them  inter  se  for  their  own  benefit  "  (a;). 

The  fact  that  the  several  purchasers  were  not  aware,  at  the  Intention  that 
date  of  their  common  purchase,  of  the  existence  of  any  such          8  * 


covenants,  seems  to  be  almost  conclusive  evidence    of    an  common 

11  •  benefit. 

intention  that  the  covenants  were  not  entered  into  for  the 
benefit  of  the  purchasers  inter  se,  but  for  the  advantage  of 
the  vendor  himself  (y). 

The  intention  that  such  covenants  shall  run    with    the  intention  that 
land  for  the  benefit  of  the  various  purchasers  inter  se  may 
be  either  express:   as  where  on  the  sale  of  a  building  estate  benefit. 
in  lots  by  the  trustees  of  a  building  society,  each  purchaser 
covenanted  with  the  vendors  to  observe  and  perform  certain 
building  stipulations,  and  the  covenants  were  not  only  to 
enure  to  the  benefit  of  the  persons  for  the  time  being  entitled 
under  conveyances  to  be  thereafter  made  by  the  covenantees, 

(w)  Torbay  Hotel,  Ltd.  v.  Jenkins,  1927,  2  Ch.  225,  241. 

(v)  1909,  2  Ch.  305. 

(*)  Per  Wills,  J.,  in  Nottingham  Brick  Co.  v.  Butler,  (1&85)  15 
•Q.  B.  D.  at  p.  268;  affd.  (1886)  16  Q.  B.  D.  778;  Reid  v.  Bickerstaff, 
1909,  2  Ch.  305. 

(y)  Keates  v.  Lyon,  (1869)  4  Ch.  218;  38  L.  J.  Ch.  357;  Renals  v. 
<Jowlishaw,  (1879)  11  Ch.  D.  866;  48  L.  J.  Ch.  833;  and  see  Hislop  v. 
Leckie,  (1881)  6  A.  C.  560,  573;  Osborne  v.  Bradley,  1903,  2  Ch.  446, 
455  ;  73  L.  J.  Ch.  49.  See  also  Re  Fawoett  and  Holmes,  (18»9)  42  Ch.  iD. 
150;  58  L.  J.  Ch.  763,  where  the  covenant  was  treated  as  a  personal  one. 
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Chap.  XIII.  but  the  covenanteee  were  to  be  deemed  trustees  of  the  cove- 
nants for  the  benefit  of  the  persons  claiming  under  any 
conveyance  already  made  by  the  trustees  (z) .  Or  the  inten- 
tion may  be  implied  from  the  surrounding  circumstances: 
as  where  land  is  put  up  to  auction  in  lots  under'  conditions 
which  define  the  restrictions  to  be  placed  upon  the  various 
purchasers  (a);  or  where  land  is  sold  either  together,  or  in 
lots,  to  be  built  upon  in  accordance  with  a  general  building 
scheme  (6).  The  mere  fact  that  the  common  vendor  does 
not  bind  himself  expressly  to  enforce  the  covenants  which 
he  takes  for  the  benefit  of  the  purchasers  is  not  material, 
if  the  intention  is  clear  that  the  purchasers  are  to  be  bound 
inter  se  (c).  Such  a  covenant  cannot  be  released  by  the 
vendor  so  as  to  deprive  of  the  benefit  of  it  any  land  which, 
he  has  already  parted  with  (d).  Nor  does  the  fact  that 
the  conveyance  of  one  purchaser  to  some  extent  varies  from 
the  others  where  there  is  a  common  building  scheme,  pre- 
vent the  general  stipulations  being  enforced  (e). 

(r)  Eastwood  v.  Lever,  (1863)  4  D.  J.  &  S.  114;  33  L.  J.  Ch.  355; 
Jackson  v.  Winnifrith,  (1882)  47  L.  T.  243.  Cf.  Torbay  Hotel,  Ltd.  \. 
Jenkins,  1927,  2  Ch.  225. 

(a)  Nottingham  Brick  Co.  v.  Butler,  (1*86)  16  Q.  B.  D.  778;  55  L.  J. 
Q.  B.  280;  CUtty  \.  Bray,  (1883)  48  L.  T.  860;  Dean  v.  Ramsgate 
(Corp.  of),  (1892)  8  T.  L.  R.  199;  Re  Birmingham  and  Dist.  Land  Co. 
and  Allday,  1893,  1  Ch.  342;  02  L.  J.  Ch.  90;  Hoi  ford  v.  Acton  Urb. 
Co.,  1898-,  2  Ch.  240;  67  L.  J.  Oh.  636. 

(6)  Coles  v.  Sims,  (1854)  5  D.  M.  &  G.  1;  23  L.  J.  Ch.  258;  Child 
v.  Douglas,  (1854)  Kay,  560;  Western  v.  McDermott,  (1867)  2  Ch.  72; 
36  L.  J.  Oh.  76;  Harrison  v.  Good,  (1871)  11  Eq.  338;  40  L.  J.  Ch. 
294;  Gaskin  v.  Balls,  (1879)  13  Ch.  D.  324;  Tucker  \.  Vowles,  1893, 
1  Ch.  195;  62  L.  J.  Ch.  172;  Everett  v.  Remington,  1892,  3  Ch.  148; 
61  L.  J.  Ch.  574;  Davis  v.  Corp.  of  Leicester,  1894,  2  Ch.  208;  63 
L.  J.  Oh.  440;  Hudson  v.  Cripps,  1896,  1  Ch.  265;  65  L.  J.  Ch.  328; 
Holford  v.  Acton  Urb.  Co.,  1898,  2  Ch.  240;  67  L.  J.  Oh.  636;  Kelly 
v.  Barratt,  1924,  2  Oh.  379,  399;  and  see  Wille  v.  St.  John,  1910,  1  Ch. 
84;  ib.  325;  Torbay  Hotel,  Ltd.  v.  Jenkins,  1927,  2  Ch.  225. 

(c)  Harrison  v.  Good,  (1871)  11  Eq.  338;  40  L.  J.  Ch.  294;  Notting- 
ham Brick  Co.  v.  Butler,  (1886)  16  Q.  B.  D.  778,  791;  55  L.  J.  Q.  B. 
280;  Rowell  v.  Satchell,  1903,  2  Oh.  212;  73  L.  J.  Oh.  20;  Elliston  \. 
Reacher,  1908,  2  Ch.  374;  ib.  665. 

(d)  Western  v.  McDermott,  (1866)  1  Eq.  499,  506;   see  Sheppard  \. 
GUmore,  (1887)  57  L.  J.  Ch.  6. 

(«)  Knight  v.  Simmonds,  1896,  2  Ch.  294;  65  L.  J.  Ch.  583;  Rowell 
v.  Satchell,  1903,  2  Ch.  212;  73  L.  J.  Ch.  20;  and  see  Elliston  v. 
Reacher,  sup. 
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In  order  that  the  covenants  may  be  enforceable  in  Equity,    Chap.  XIII. 
it  is  essential  that  the  purchaser  should  not  be  able  to  set  up 


the  defence  of  purchaser  for  valuable  consideration  without  Constructive 

•\r  •  /  notice  of  the 

notice  (/) .  Mere  constructive  or  statutory  (g)  notice  will  covenant 
be  sufficient  to  preclude  this  defence  (A) :  and  it  has  been  sufficient- 
held  that  a  purchaser  has  constructive  notice  of  everything 
which  an  examination  of  the  usual  length  of  title  would 
have  disclosed;  so  that  an  omission  on  his  part  to  satisfy 
himself  as  to  the  nature  of  his  vendor's  title,  would  render 
him  liable  for  an  unconscious  breach  of  the  covenant  (i). 
In  one  case  (j} ,  a  yearly  tenant,  without  express  notice  that 
his  landlord  was  bound  by  a  covenant  not  to  use  the  premises 
as  a  beershop,  was  restrained  from  doing  so;  upon  the  ground 
that,  though  only  a  yearly  tenant,  he  was  as  much  bound  to 
inquire  into  his  landlord's  title,  as  if  he  had  been  the  pur- 
chaser of  a  larger  interest  (fc).  The  defence  of  purchaser 
for  value  without  notice  is  open  to  a  defendant  who  has 
purchased  with  notice  from  a  vendor  who  himself  purchased 
without  notice  (/).  A  mere  occupier  managing  a  business, 
with  notice  of  a  restrictive  covenant  affecting  the  property, 
may  be  restrained  from  committing  a  breach  (w) :  and 
where  a  purchaser  of  the  fee  simple  entered  into  restrictive 
covenants  as  to  the  user  of  the  land,  and  afterwards  granted 
a  lease  which  did  not  contain  any  similar  prohibition,  the 
lessee,  though  he  had  no  actual  notice  of  the  covenants,  was 
restrained  at  the  suit  of  the  original  vendor  from  com- 
mitting a  breach  (w).  It  has  been  held  that  s.  2  of  the 

(/)  L.  $  S.  W.  R.  Co.  v.  Gomm,  (1882)  20  Ch.  D.  at  p.  583. 

(^)  See  s.  198  of  the  L.  P.  Act,  1925. 

(A)  Patman  v.  Harland,  (1861)  17  Oh.  D.  353;  50  L.  J.  Ch.  642; 
Nottingham  Brick  Co.  v.  Butler,  sup. 

(t)  Parker  v.  Whyte,  (1863)  1  H.  &  M.  167;  Jtobson  v.  Flight,  (1865) 
4  D.  J.  &  S.  608;  34  L.  J.  Ch.  101;  Re  Nisbet  and  Potts'  Contract, 
1906,  1  Oh.  386. 

(/)  Wilson  v.  Hart,  (1866)  1  Oh.  463;  35  L.  J.  Ch.  569;  cf.  Carter 
v.  Williams,  (1870)  9  Eq.  678;  39  L.  J.  Ch.  560. 

(k)  See  inf.  p.  753;  see,  too,  Clements  v.  Welles,  (1865)  1  Eq.  200; 
35  L.  J.  Ch.  265;  Morland  v.  Cook,  (1868)  6  Eq.  252;  37  L.  J.  Ch 
825;  Feilden  v.  Slater,  (1869)  7  Eq.  523;  38  L.  J.  Ch.  379. 

(0  WUkes  v.  Spooner,  1911,  2  K.  B.  473. 

(m)  Mander  v.  Falcke,  1891,  2  Ch.  557. 

(»)  Feilden  v.  Slater,  sup.  Cf.  King  v.  Dickeson,  (1889)  40  Ch.  D. 
596;  58  L.  J.  Ch.  464;  Fleetwood  v.  Hull,  (1889)  23  Q.  B.  D.  35;  58 
L.  J.  Q.  B.  341. 
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Chap.  XIII.  V.  &  P.  Act,  1874,  and  s.  3  (1)  of  the  Conv.  Act,  1881, 
Sect'_4'__  which  preclude  a  purchaser  of  a  leasehold  interest  (in  the 
absence  of  express  stipulation)  from  calling  for  the  title 
to  the  freehold  or  leasehold  reversion,  do  not  relieve  such 
a  purchaser  from  constructive  notice  of  anything  which  he 
would  have  discovered  had  he  examined  that  title;  and  that 
the  effect  of  not  stipulating  for  the  production  of  the  lessor's 
title  was  the  same  as  was  formerly  that  of  an  express,  stipula- 
tion not  to  call  for  it  (o).  These  provisions  of  the  V.  & 
P.  Act,  1874,  and  the  Conv.  Act,  1881,  have  been  repealed 
but  substantially  re-enacted  by  s.  44  (2),  (3)  and  (4),  of  the 
L.  P.  Act,  1925;  but  s.  44  (5)  makes  the  following  im- 
portant amendment — "  Where  by  reason  of  any  of  the  three 
last  preceding  subsections,  an  intending  lessee  or  assign  is 
not  entitled  to  call  for  the  title  to  the  freehold,  or  to  a 
leasehold  reversion,  as  the  case  may  be,  he  shall  not,  where 
the  contract  is  made  after  the  commencement  of  this  Act, 
be  deemed  to  be  affected  with  notice  of  any  matter  or  thing 
of  which,  if  he  had  contracted  that  such  title  should  be 
furnished,  he  might  have  had  notice." 

Registration  By  s.  10  (1)  of  the  Land  Charges  Act,  1925,  it  is 
Proyided  that  the  classes  of  charges  therein  mentioned  may 
be  registered  as  land  charges.  Class  "  D  "  (ii)  includes 
"  a  covenant  or  agreement  (not  being  a  covenant  or  agree- 
ment made  between  a  lessor  and  lessee)  restrictive  of  the 
user  of  land  entered  into  after  the  commencement  of  this 
Act,"  in  the  Act  referred  to  as  a  "restrictive  covenant;  " 
and  Class  "  D  "  (iii)  includes  "  any  easement,  right,  or 
privilege  over  or  affecting  land  created  or  arising  after  the 
commencement  of  this  Act,  and  being  merely  an  equitable 
interest "  in  the  Act  referred  to  as  an  "  equitable  ease- 
ment." Under  s.  10  <(6),  of  the  Land  Charges  Act,  1925, 
as  amended  by  the  L.  P.  (Amend.)  Act,  1926,  in  the. case 
of  a  restrictive  covenant  affecting  land  within  any  of  the 
three  ridings,  registration  is  to  be  effected  in  the  local  deeds 
registry  in  place  of  the  registry.  By  s.  13  (2)  a  land 
charge  of  (inter  alia)  Class  "  D,"  created  or  arising  after 

(0)  Patman  v.  Harland,  (1881)  17  Ch.   D.  353;   50  L.  J.  Ch.  642; 
Thornewell  v.  Johnson,  (1881)  50  L.  J.  Ch.  641;  inf.  p.  754. 
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the  commencement  of  the  Act  is  to  be  void  as  against  a    Chap.  xin. 

purchaser  of  the  land  charged  therewith,  or  of  any  interest  f_J 

in  such  land,  unless  the  land  charge  is  registered  before 
completion  of  the  purchase;  but  as  respects  a  land  charge 
of  Class  "  D  "  created  or  entered  into  after  the  commence- 
ment of  the  Act,  this  subsection  "  only  applies  in  favour 
of  a  purchaser  of  a  legal  estate  for  money  or  money's 
worth." 

In  the  case  of  a  covenant  or  agreement  restrictive  of  the 
user  of  land,  entered  into  before  1926,  a  purchaser  of  a 
legal  estate  will  only  take  subject  thereto  if  he  has  notice 
thereof  (p);  and  by  s.  198  of  the  L.  P.  Act,  1925,  the 
registration  of  an  instrument  under  the  Land  Charges  Act, 
1925,  is  to  be  deemed  to  constitute  actual  notice  to  all 
persons  and  for  all  purposes  connected  with  the  land  affected, 
so  long  as  the  registration  continues  in  force. 

Under  the  above  legislation,  in  the  case  of  restrictive 
covenants  entered  into  after  1925,  the  question  of  whether 
a  purchaser  has  actual  notice  is  immaterial.  The  question 
whether  the  purchaser  is  bound  will  depend  upon  regis- 
tration. In  the  case  of  a  restrictive  covenant  entered  into 
before  1926,  there  appears  to  be  no  provision  for  regis- 
tration of  the  same.  Accordingly,  where  a  tenancy  is 
created  after  1925,  of  land  subject  to  a  restrictive  covenant 
entered  into  before  1926,  it  would  seem — having  regard  to 
s.  44  (2),  (4)  and  (5)  of  the  L.  P.  Act,  1925— the  lessee 
would  not  be  bound  by  such  covenant  unless  it  were  proved 
that  he  took  with  actual  notice. 

The  primary  equitable  remedy  to  restrain  a  breach  of  Damages 
covenant  is  an  injunction;   but  since  the  passing    of    the  under  Lord 
Chancery  Amendment  Act,  1858,  s.  2  (Lord  Cairns'  Act),  Cairns'  Act. 
the  Court  has*  had  power,  in  all  cases  where  it  has  jurisdiction 
to  entertain  an  application  for  an  injunction    against    a 
breach  of  covenant,  or  against  the  commission  or  continu- 
ance of  any  wrongful  act,  to  award  damages  to  the  party 
injured  either  in  addition  to,  or  in  substitution  for,  such 
injunction;     and    such    damages    might    be  awarded,  even 

(p)  L.  P.  Act,  1925,  3.  2  (5)  (a). 
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Where  in- 
junction the 
only  remedy. 


Chap.  XIII.  though  not  specifically  claimed  (q) .  Lord  Cairns'  Act  has 
— —  been  repealed,  but  the  jurisdiction  it  conferred  has  been  pre- 
served (qq) .  Although  the  jurisdiction  formerly  possessed  by 
both  Common  Law  and  Chancery  Courts  is  now  exercise- 
able  in  any  branch  of  the  High  Court,  there  was  not,  and 
(semble)  is  not  now  any  power,  apart  from  Lord  Cairns' 
Act  to  award  damages  in  lieu  of  an  injunction  in  cases 
where  no  damage  has  in  fact  been  suffered.  Under  Lord 
Cairns'  Act,  however,  the  Court  has  power  to  award  damages 
in  a  quid  timet  action  (r) . 

Where  the  plaintiff  is  entitled  to  an  injunction,  the  Court 
will,  in  addition,  award  damages  in  respect  of  past  breaches 
of  the  covenant  (s) ;  or  in  substitution,  where,  after  the  issue 
of  the  writ,  an  injunction  has  become  impossible  (i);  or 
where  the  plaintiff  has  been  guilty  of  laches  (u) ;  or  where 
damages  are  the  more  appropriate  remedy  (x) .  In  Doherty 
v.  Allman  (?/),  it  was  laid  down  by  Lord  Cairns  that  if 
parties  for  valuable  consideration  with  their  eyes  open 
contract  that  a  particular  thing  shall  not  be  done,  all  that 
a  Court  of  Equity  has  to  do  is  to  say  by  way  of  injunction 
that  which  the  parties  have  already  said  by  way  of  covenant, 
namely,  jthat  the  thing  shall  not  be  done.  It  is  not  in 
such  a  case  a  question  of  the  balance  of  convenience  or 
inconvenience,  or  of  the  amount  of  damage  or  of  injury; 
but  of  the  specific  performance  by  the  Court  of  that  negative 

(?)  Cotton  v.  Wyld,  (1863)  32  Beav.  266.  As  to  the  remedy  by 
injunction  on  a  representation  not  amounting  to  a  covenant,  see  Piggott 
v.  Stratton,  (1859)  1  D.  F.  &  J.  33;  29  L.  J.  Ch.  1;  Martin  v.  Spicer, 
(1866)  34  Ch.  D.  1;  Spicer  v.  Martin,  (1888)  14  A.  C.  12;  58  L.  J. 
Ch.  309. 

(?«7)  Inf.  p.  876. 

(r)  Leeds  Ind.  Co-op.  Soc.  v.  Slack,  1924,  A.  C.  851.  Cf.  Sayers  v. 
Collyer,  (1884)  28  Ch.  D.  103,  108;  Elmore  v.  Pirrie,  (1887)  57  L.  T. 
333. 

(s)  Bindley  v.  Emery,  (1865)  1  Eq.  52;  35  L.  J.  Ch.  6. 

(0  Cotton  v.  Wyld,  (1863.)  32  Beav.  266. 

(«)  Senior  v.  Pawson,  (1866)  3  Eq.  330,  not  a  case  under  a  covenant. 

(*)  Martin  v.  Headon,  (1866)  2  Eq.  425;  35  L.  J.  Ch.  602;  Leeds  Ind. 
Co-op.  Soc.  v.  Slack,  sup. 

(y)  (1878)  3  A.  C.  709,  720;  Cooke  v.  Gilbert,  (1892)  8  T.  L.  R.  382; 
Formby  v.  Barker,  1903,  2  Ch.  539,  554;  72  L.  J.  Ch.  716;  and  see 
Richards  v.  Sevitt,  (1877)  7  Ch.  D.  224;  47  L.  J.  Ch.  472;  and  see 
Achilli  v.  Tovell,  1927,  2  Ch.  243,  as  to  which  case  qucere. 
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bargain  which  the  parties  have  made,  with  their  eyes  open,    Chap.  XIII. 
between  themselves.     In  a  recent  case  (z),  in  which  a  man-        Sect*  *• 
datory  injunction  was  claimed  in  respect  of  the  breach  of  Principle 

.  (>  i  •    i       upon  which 

an  express  covenant  not  to  interfere  with  the  access  of  light  acquiescence 

to  certain  windows  of  a  cottage  in  Colchester,  it  was  held  affecjf 

by  Astbury,  J.,  that  there  being  a  substantial  interference 

with  the  light  he  had  no  discretion  to  award  damages  in 

lieu  of  an  injunction.     It  is  submitted,  however,  that  there 

was  jurisdiction  under  Lord  Cairns'  Act  to  award  damages 

in  lieu  of  an  injunction,  though  perhaps  the  case  was  not 

one  in  which  the  jurisdiction  ought  to  have  been  exercised. 

The  property  consisted  of  a  small  cottage,  bringing  in  a 

few  pounds  of  income  to  the  plaintiff  Achilli,  who  lived  at 

Naples,  and  a  money  payment  would  seem  to  have  been 

a  complete  compensation  to  her.     But  the  other  plaintiffs 

were  her  tenants,  and  it  may  well  be  that  the  decision  can 

be  supported  on  the  ground  that  the  injury  to  them  was  not 

susceptible  of  pecuniary  compensation. 

The  right  to  claim  an  injunction  to  enforce  the  observance 
of  a  restrictive  covenant  is  subject  to  the  qualification, 
established  by  such  cases  as  the  Duke  of  Bedford  v.  Trustees 
of  British  Museum  (a),  which  emphasizes  the  equitable 
nature  of  the  jurisdiction,  by  laying  down  that  the  plaintiff 
who  i&  entitled  to  the  benefit  of  the  restrictive  covenant  may 
by  his  conduct,  or  omissions,  place  himself  in  such  an  altered 
relation  .to  the  person  bound  by  it,  as  makes  it  manifestly 
unju&t  for  him  to  ask  a  Court  to  insist  upon  its  enforcement 
by  injunction  (&).  It  must  not  be  supposed  that  this 
qualification  suggests  that  a  contractual  obligation  can  dis- 
appear, even  as  regards  the  equitable  remedy  attaching  to 
it,  as  circumstances  change.  It  applies  only  where  such 
an  alteration  takes  place  through  the  acts  or  permission  of 
the  plaintiff,  or  those  under  whom  he  claims,  that  his  en- 
forcing his  covenant  becomes  unreasonable  (c) .  And  upon 

(2)  Achilli  v.  Tovell,  1927,  2  Ch.  243.         (a)  (1822)  2  M.  &  K.  552. 

(6)  Sobey  v.  Sainsbury,  1913,  2  Oh.  513;  and  see  Ramuz  v.  Leigh-on- 
Sea  Cons.  Club,  (1915)  31  T.  L.  R.  174. 

(c)  See  Knight  v.  Simmonds,  1896,  2  Oh.  294;  65  L.  J.  Ch.  583; 
Hooper  v.  Bromet,  (1904)  90  L.  T.  234;  Brown  v.  Rose,  (1895)  39 
Sol.  J.  504. 


652  EFFECT  OF  CONVEYANCE  ON  RELATIVE 

Chap.  XIII.    the  same  principle  an  amount  of  acquiescence,  less  than  that 

— which  would  be  a  bar  to  all  remedy,  may  operate  on  the 

discretion  of  the  Court,  and  induce  it  to  give  damages  instead 
of  an  injunction  (d).  In  exercising  its  discretion  the  Court 
will  take  into  consideration  all  the  circumstances  of  the 
case  (e). 

Instances  of  Acting  on  the  principle  explained  above,  the  Court  has 
the  principle,  refused  to  interfere  on  behalf  of  the  plaintiff  by  way  of 
injunction  in  the  following  cases.  Where  the  leases  of  an 
estate  contained  covenants  by  the  lessees  which  were  intended 
to  be  for  the  general  benefit  of  the  property  (e.g.,  covenants' 
to  build  upon  an  uniform  plan),  and  the  landlord  released 
some  of  his  tenants,  the  Court  would  not  at  his  suit  restrain  a 
similar  infringement  of  the  covenants  by  the  others  (/) .  So, 
where  on  the  sale  of  a  building  estate  in  lots,  the  purchasers 
entered  into  restrictive  covenants  with  the  vendor,  and  also 
inter  sea  and  the  vendor  permitted,  without  interference, 
material  breaches  of  the  covenant  to  be  committed  by  some 
of  the  purchasers,  it  was  held  that  he  could  not  enforce  them 
against  a  purchaser  who  bought  after  the  breaches  had  been 
committed  (g] .  Where  a  lease  of  a  house  contained  a  cove- 
nant by  the  lessee  to  use  it  as  a  private  dwelling-house  only, 
with  a  proviso  that,  if  any  of  the  adjoining  houses  of  the 
lessor  should  be  turned  into  shops,  the  lessee  might  convert 
the  demised  premises  to  a  similar  use,  and  one  of  the  ad- 
joining houses  was  subsequently  let  to  a  photographer,  who, 
without  making  any  structural  or  architectural  alterations 
in  the  building,  used  the  front  ground-floor  room  for  the 
display  and  sale  of  photographs  and  albums,  it  was  held  that 
this  .was  a  conversion  into  a  shop,  and  that  the  lessee  was 
discharged  from  his  covenant  (A). 

(d)  Bayers  v.  Collier,  (1884)  28  Oh.  D.  103,  110;  54  L.  J.  Oh.  I. 

(e)  Lawrence  \.  Eorton,  (1890)  62  L.  T.  E.  749;  59  L.  J.  Oh.  440; 
Kerr,  6th  ed.  p.  483.     See  Sharp  v.  Harrison,  1922,  1  Ch.  502. 

(/)  Roper  v.  Williams,  (1822)  T.  &  E.  18.  But  see  Osborne  v.  Bradley, 
1903,  2  Ch.  446. 

(g)  Peek  v.  Matthews,  (1867)  3  Eq.  515;  Sobey  v.  Sainsbury,  1913, 
2  Ch.  513.  Cf.  Elliston  v.  Reacher,  1908,  2  Ch.  374;  ib.  665. 

(A)  Wilkinson  \.  Rogers,  (1864)  2  D.  J.  &  S.  62;  9  L.  J.  N.  S.  Ch. 
696;  Kelsey  v.  Dodd,  (1883)  52  L.  J.  Ch.  34;  and  see  Rogers  v.  Hose- 
good,  1900,  2  Ch.  388;  Beiton  v.  Alliance,  §c.  Co.,  1922,  1  K.  B.  742; 
Thorn  v.  Madden,  1925,  Ch.  847. 
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Restrictive    covenants    of   this    kind,    as    being    against    Chap.  XIII. 
common  right,  are  in  doubtful  cases  construed  favourably 


to  the  covenantor.     Thus,  where  the  covenant  was  not  to  In  doubtful 

cases. 

use  the  building  "  as  a  public-house  for  the  sale  of  beer, 
wine,  malt  liquors,  tor  spirits,"  it  was  held  that  the  sale  of 
beer  by  retail,  under  a  licence  not  to  be  drunk  on  the 
premises,  was  not  a  breach  of  the  covenant  (i).  So,  a 
covenant  not  to  engage  in  a  specified  trade,  "or  in  any 
matter  relating  thereto,"  within  a  given  district,  does  not 
prevent  the  covenantor  from  lending  money  to  persons 
engaged  in  that  trade  within  the  prohibited  limits;,  even 
though  the  mortgagor's  only  means  of  re-payment  are  out 
of  the  profits  of  the  trade  (A;);  nor  does  it  prevent  him 
from  s-elling  houses  within  the  district  for  the  purposes  of 
the  prohibited  trade  (Z).  But  a  covenant  in  a  lease  of 
cellars  under  a  chapel,  that  they  shall  be  used  "  as  for  wine- 
cellars  only,  and  not  for  interment  or  burial,"  has  been  held 
to  be  broken  by  their  user  for  the  storage  and  sale  of  beer 
and  spirits  (m) .  So,  a  covenant  not  to  erect  buildings  is 
broken  by  throwing  out  bow- windows  (ri] ;  but  a  covenant 
that  trading  should  be  restricted  to  chemists'  and  druggists' 
business  was  held  not  to  be  broken  by  using  the  premises 
as  a  post  office  in  addition  to  carrying  on  thereat  the  business 
of  a  chemist  and  druggist  (a). 

Acquiescence,  or  even  participation,  in  trivial  breaches  of  Effect  of 
the  covenant,  will  not  of  itself,  in  the  absence  of  special  quiescence, 
circumstances,    deprive    a   person,  injured  by  a  substantial 
breach,  of  his  equitable  remedy.    Thus  where  each  of  several 

(»')  Pease  v.  Coats,  (1866)  2  Eq.  688.  Cf.  Lorden  v.  Brooke-Hitching, 
1927,  2  K.  B.  237. 

(&)  Bird  v.  Lake,  (1863)  1  H.  &  M.  338;  Smith  v.  Hancock,  1894, 
2  Ch.  377;  63  L.  J.  Ch.  477;  William  Cory  $  Son,  Ltd.  v.  Harrison, 
1906,  A.  C.  274. 

(J)  Bird  v.  Lake,  sup. 

(m)  Turner  v.  Marriott,  V.-O.  K.,  31  July,  1866. 

(n)  Western  v.  McDermott,  (1866)  1  Eq.  499;  35  L.  J.  Ch.  190;  Lord 
Manners  v.  Johnson,  (1875)  1  Oh.  D.  673;  45  L.  J.  Ch.  404.  See  as  to 
construction  of  covenant  not  to  erect  "  more  than  two  dwelling-houses*," 
Hawes  v.  Scott,  (1&96)  40  Sol.  J.  373;  and  see  also  Thorn  v.  Madden, 
1925,  Ch.  847;  Grant  v.  Derwent,  1928,  Ch.  902;  1929,  1  Ch.  390. 

(o)  Frampton  v.  Gillison,  1927,  1  Ch.  196. 
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Chap.  XJII.  owners  of  houses  in  a  row  had  entered  into  restrictive 
60  '  covenants  with  the  owner  of  the  building  estate,  as  to  build- 
ing and  planting  trees  upon  their  properties,  an  injunction 
was  granted  at  the  suit  of  the  owner  of  one  house  restraining 
a  breach  of  the  building  covenants,  notwithstanding  that  the 
plaintiff  and  the  other  owners  had  committed  breaches  of  the 
covenants  as  to  planting,  which  had  not  been  interfered 
with;  and  it  was  held  that  he  might  obtain  relief  without 
bringing  the  other  owners  before  the  Court  (p);  nor  is  the 
principle  of  acquiescence  to  be  carried  so  far  as  to  hold  that 
a  man  who  has  permitted  one  infringement  is  bound  to 
permit  another  (q) ;  and  in  the  case  of  a  sub-purchaser  of  a 
part,  it  seems  that  the  fact  of  his  vendor  having  committed 
a  breach  of  a  restrictive  stipulation  before  his  purchase  on 
another  part,  does  not  prevent  the  sub-purchaser  from 
enforcing  the  stipulations  (r) ;  and  the  mere  fact  of  not 
taking  legal  proceedings  cannot  in  general  be  construed  as 
acquiescence  (s):  especially  where  the  party,  whose  rights 
are  invaded,  is  ignorant  of  the  invasion  (£). 

There  may  be  in  the  same  case  acquiescence  as  to  one 
breach  and  not  as  to  another.  E.g.,  where  a  purchaser 
bought  lands  upon  which,  four  years  previously,  buildings 
had  been  erected  in  violation  of  a  covenant  of  which  the 
purchaser  had  notice,  and  then  proceeded  to  erect  further 
buildings  in  violation  of  the  same  covenant,  a  mandatory 
injunction  to  pull  down  the  old  buildings  which  had  been 
acquiesced  in  for  five  years  was  refused,  but  as  to  the  new 
buildings  was  granted  (w).  What  degree  of  acquiescence 
will  be  a  sufficient  bar  to  relief,  must,  in  each  case,  depend 

(p)  Western  v.  McDermott,  (1867.)  2  Oh.  72;  36  L.  J.  Ch.  76;  Jackson 
v.  Winnifrith,  (1882)  47  L.  T.  243;  Chitty  v.  Bray,  (1883)  48  L.  T.  860. 

(9)  Per  L.  J.  Turner  in  Lloyd  v.  L.  C.  §  D.  R.  Co.,  (1865.)  2  D.  J.  & 
S.  at  p.  578;  34  L..  J.  Ch.  401 ;  Richards  v.  Remit,  (1877)  7  Ch.  D.  224; 
47  L.  J.  Ch.  472;  Meredith  v.  Wilson,  (1883)  69  L.  T.  336. 

(r)  Hooper  v.  Bromet,  (1903)  89  L.  T.  37;  (1904)  90  L.  T.  234; 
Rowell  v.  Satchell,  1903,  2  Ch.  212;  73  L.  J.  Oh.  20. 

(*)  Rochdale  Canal  Co.  v.  King,  (1851)  2  Si.  N.  S.  78,  89;  Duke  of 
Northumberland,  v.  Bowman,  (1887)  56  L..  T.  773. 

(0  L.  C.  $  D.  R.  Co.  v.  Bull,  (1883)  47  L.  T.  412. 

(w)  Gaskin  v.  Balls,  (1879)  13  Ch.  D.  324;  and  see  Powell  \.  Hemsley, 
1909,  2  Ch.  252,  259. 
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'upon  the  nature  of  the  breach;   as,  e.g.,  whether  it  is  in-    Chap.  XIII. 

curable,  or  merely  temporary  (a?).     In  one  case,  where  the  ^ '    — 

covenant  was  not  to  use  the  house  "  as  a  public-house,"  and 
the  breach  was  manifest,  a  delay  of  nearly  six  months  did 
not  deprive  the  vendor  of  his  relief  («/).  But  this  case 
depended  on  special  circumstances;  and  where  there  is  a 
substantial  breach,  as,  e.g.,  where,  in  contravention  of  the 
•covenant,  a  noxious  trade  is  being  carried  on,  or  a  new 
building  is  being  erected,  or  a  structural  or  architectural 
alteration  is  being  made  in  an  existing  building,  a  far 
shorter  period  may  suffice  to  bar  the  title  to  relief  (z). 

Although  the  Court  will  not  entertain  frivolous  applica-  Relief 
tions,  it  will,  in  any  doubtful  case,  restrain  the  violation  though  the 
of  a  deliberate  engagement;  thus,  where  an  agreement  had  damage 

sustained  is 

been  entered  into  between  neighbouring  landowners  as  to  trivial, 
their  mutual  user  of  rights  of  water,  the  Court  restrained 
a  clear  violation  of  the  contract  by  one  of  the  parties,  without 
entertaining  the  question  as  to  how  far  or  whether  the  other 
was  prejudiced  thereby  (a):  and,  in  another  case,  the  Court, 
with  reference  to  an  infringement  of  a  covenant  by  using 
adjoining  premises  as  a  school,  observed  that  "  the  feeling 
•of  anxiety  is  damage  "  (fe). 

O)  See  Kemp  v.  Sober,  (1851)  1  Si.  N.  S.  517;  D-uke  of  Bedford  \. 
Trustees  of  British  Museum,  (1822)  2  M.  &  K.  552;  Knight  v.  S'unmonds, 
1896,  2  Ch.  294;  65  L.  J.  Ch.  683;  Hepworth  v.  Pickles,  1900,  1  Ch. 
IDS;  69  L.  J.  Ch.  55;  Elliston  v.  Reacher,  1908,  2  Ch.  p.  393;  Sobey 
v.  Sainsbury,  1913,  2  Ch.  513. 

O)  Mitchell  v.  Steward,  (1866)  1  Eq.  at  p.  543;  35  L.  J.  Ch.  393. 

(2)  See  further  Kerr  on  Injunctions,  6th  ed.  pp.  19 — 24. 

(a)  Dickenson   v.    G.   J.   C.    Co.,    (1852)    15   Beav.   260;    Tipping  ,v. 
Eckersley,  (1855)  2  K.  &  J.  264;  Johmtone  v.  Hall,  (1856)  ib.  at  p.  420; 
25  L.  J.  Ch.  462;  Leech  v.  Schweder,  (1874)  9  Ch.  465,  n.;  43  L.  J.  Ch. 
487.     See  as  to  a  covenant  to  "keep  open  and  unbuilt  on,"  Graham  v. 
Corp.  of  Newcastle,  (1892)  67  L.  T.  790. 

(b)  Kemp  v.  Sober,  (1851)  1  Si.  N.  S.  517,  520;  sup.  p.  649  et  teg. 
As  to  keeping  a  school  being  a  breach  of  a  covenant  to  use  the  premises 
as  a  private  dwelling-house  only,  see  also  Wickenden  v.  Webster,  (1856) 
6  E.  &  B.  387;  25  L.  J.  Q.  B.  264;  Johnstone  v.  Hall,  (1856)  2  K.  &  J. 
414;  25  L.  J.  Ch.  462;  so,  as  to  keeping  a  boarding-house,  Hobson  v. 
Tulloch,  1898,  1   Ch.  424;  67  L.  J.  Ch.  205;   as  to  paying  guests,  see 
Thorn  v.  Madden,  1925,  Ch.  i&47;   as  to  flats,  see  Rogers  v.  Hosegood, 
1900,  2  Ch.  388;  and  cf.  Berton  v.  Allianrr.  tf-c.  Investment  Co.,  1922, 
1   K.  B.   742;   Day  v.    Waldron,   (1919)   120  L.  T.   634.     It  makes  no 

4  (2) 
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Chap.  XIII.        It   has  been  held  that  the  establishment  of  a  national 

U —  > school  is  not  a  "nuisance"  within  the  legal  meaning  of 

the  term  (c). 

An  important  power  of  discharging  or  modifying  restric- 
tive covenants  is  given  by  s.  84  of  the  L.  P.  Act,  1925^ 
which  provides,  in  substance,  that  "  the  authority,"  therein- 
after defined,  may,  on  the  application  of  a  person  interested 
in  freehold  land  affected  by  a  restriction  as  to  user  or 
building,  by  order  wholly  or  partially  discharge  or  modify 
any  such  restriction  (subject  or  not  to  payment  of  com- 
pensation to  any  person  suffering  loss  from  the  order)  on 
being  satisfied — that  by  reason  of  changes  in  the  character 
of  the  property  or  the  neighbourhood,  the  restriction  ought 
to  be  deemed -obsolete,  or  that  its  continued  existence  would 
impede  the  reasonable  use  of  the  land  for  public  or  private 
purposes,  without  securing  practical  benefits  to  other  persons, 
or  that  the  proposed  order  would  not  injure  the  persons 
entitled  to  the  benefit  of  the  restriction.  By  sub-s.  (2), 
the  Court  is  to  have  power  on  the  application  of  any  person 
interested,  to  declare  whether  in  any  particular  case  any 
freehold  land  is  affected  by  a  restriction,  and  what,  upon 
the  true  construction  of  any  instrument,  is  the  nature  and 
extent  of  the  restriction  thereby  imposed,  and  whether  the 
same  is  enforceable.  By  sub-s.  (4),  the  Reference  Com- 
mittee is  given  power  to  make  rules  relating  to  applications 
under  the  section  (d~);  and  by  sub-s.  (7),  the  section  is  to. 

difference  that  no  benefit  or  profit  is  derived  from  the  school  or  institu- 
tion, and  that  it  is  wholly  charitable;  German  v.  Chapman,  (1877)  7 
Ch.  D.  271;  47  L.  J.  Ch.  250;  Soils  v.  Miller,  27  Ch.  D.  71;  Att.-Gen. 
v.  Corp.  of  Manchester,  1893,  2  Ch.  87;  62  L.  J.  Ch.  459  (a  hospital); 
'and  see  Reckitt  v.  Cody,  1920,  2  Ch.  452. 

(c)  Harrison  v.  Good,  (1871)  11  Eq.  338;  40  L.  J.  Ch.  294.  Cf. 
Wauton  v.  Coppard,  1899,  1  Ch.  92;  68  L.  J.  Oh.  8;  Att.-Gen.  v.  Cole,. 
1901,  1  Ch.  205;  Sanders-Clark  v.  Grosvenor,  $c.  and  d'Allessandri,  1900, 
2  Ch.  373;  69  L.  J.  Ch.  579;  and  see  judgment  of  Sir  W.  Erie  in  Brand 
v.  Hammersmith  R.  Co.,  (1867)  L.  B.  2  Q.  B.  at  pp.  246,  248;  4  H.  ij. 
171;  38  L.  J.  Q.  B.  265.  As  to  what  is  a  nuisance,  see  Tod-Heatley  v. 
Benham,  (1888)  40  Ch.  D.  80;  58  L.  J.  Ch.  83;  Rushmer  v.  Polsue  and 
Alfieri,  Ltd.,  1906,  1  Ch.  234;  1907,  A.  C.  121;  Adams  v.  Ursell,  1913, 
i  Oh.  269. 

(<f)  Such  rules  have  been  made,  S.  E.  &  O.  1925,  Nos.  1182/L.  36  and 
1272/L.  48.  Sec  the  rules  set  out  in  2  Wolst.  &  Cherry,  p.  791  et  seq.. 
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apply  to  restrictions  whether  subsisting  at  the  commence-    Chap.  XIII. 

ment    of    the    Act    or    imposed    afterwards,    but    not    to  '...!., 

restrictions  imposed  on  the  occasion  of  a  disposition  made 
gratuitously  or  for  a  nominal  consideration  for  public 
purposes.  By  eub-s.  (9),  where  proceedings  are  taken  to 
enforce  a  restrictive  covenant,  the  person  against  whom  the 
same  are  taken  may,  in  such  proceedings,  apply  to  the  Court 
for  an  order  giving  leave  to  apply  to  the  authority  under 
the  section  and  staying  the  proceedings  in  the  meantime  (e). 
By  sub-s.  (10),  the  expression  "  the  authority  "  means  such 
one  or  more  of  the  official  arbitrators  appointed  for  the 
purposes  of  the  Acquisition  of  Land  (Assessment  of  Com- 
pensation) Act,  1919,  as  may  be  selected  by  the  Reference 
Committee. 

It  will  be  observed  that  the  section  only  applies  in  the 
case  of  freehold  land,  and  does  not,  apparently,  affect  the 
law  as  between  landlord  and  tenant.  » 

Any  covenant,  the  benefit  or  burden  of  which  runs  with  Covenants 
the  land,  which  gives  a  present  right  to  an  interest  in  land  trary^rule 
which  may  arise  at  a  period  beyond  the  legal  limit,  is  void,  against  per- 
notwithg'tanding  that  the  person  entitled  to  the  benefit  of  it 
may  release  it  (/) .     Thus,  a  covenant  by  a  purchaser,  that 
he,  his  heirs,  and  assigns,  will  re-convey  to  the  vendor  at 
any  time,  on  being  required  to  do  so,  at  a  fixed  price,  is 
void  as  transgressing  the  rule  against  perpetuities  (<jr).  ,  So, 
too,  an  unlimited  power  of  re-entry  in  the  event  of  a  breach 
of  covenant  (/&) .     The  rule  only  applies  to  limitations  of 
property;   hence,  a  purely  personal  covenant — e.g.,  to  pay 
money  in  an  event  which  may  only  arise  at  a  distant  period 

O)  Sec  Fielden  v.  Byrne,  1926,  Ch.  620;  Iveagh  v.  Harris,  1929, 
2  Ch.  142. 

(/)  L.  £  8.  W.  R.  Co.  v.  Gomm,  (1882)  20  Ch.  D.  562;  51  \L.  J.  Oh. 
530;  Edwards  v.  E.,  1909,  A.  C.  275. 

O)  L.  $  8.  W.  E.  Co.  v.  Gomm,  sup.;  Trevelyan  v.  T.,  (1886)  53 
L.  T.  853;  Woodall  v.  Clifton,  1905,  2  Ch.  257;  Worthing  Corp.  v. 
Heather,  1906,  2  Ch.  532. 

(A)  Dunn  v.  Flood,  (1884)  25  Ch.  D.  629;  28  ib.  586;  53  L.  J.  Ch. 
537;  54  ib.  370;  Re  Hollis'  Hospital  (Trustees  o/),  1899,  2  Ch.  540;  68 
L.  *T.  Ch.  673.  See,  however,  the  statutory  qualification  to  this  rule  made 
by  s.  162  of  the  L.  P.  Act,  1925. 
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Ch»p.  XIII.  of  time, — is  not  obnoxious  to  the  rule  (f),  nor  is  a  covenant 
*'  *'  by  vendor  or  purchaser  restricting  the  user  of  land  (fc) .  In 
one  case  it  was  held  that  a  provision  in  a  lease  giving  an 
option  of  purchase,  which  was  void  as  offending  the  rule 
against  perpetuities,  was  nevertheless  a  ground  for  awarding 
damages-  (/) . 


Covenants 
for  title  and 
production. 


As  regards  covenants  for  title  and  for  production,  &c., 
of  title  deeds,  they  stand  on  the  same  footing  as  other 
affirmative  covenants-,  the  benefit  of  which  runs  with  the 
land,  though  the  burden  does  not  (m);  and  the  statute  (ri)t 
which  enacts  that  the  benefit  of  an  implied  covenant  for  title 
is  to  run  with  the  land,  simply  declares  the  law.  But  in 
the  case  of  an  acknowledgment  for  production,  or  under- 
taking for  safe  custody  (o),  there  is  this  important  differ- 
ence; that  by  the  statute  the  burden  of  the  acknowledgment, 
or  undertaking,  is  made  to  run  so  as  to  bind  the  individual 
having  possession  or  control  of  the  documents,  but  so  long 
only  as  he  has  such  possession  or  control. 

By  s.  78  of  the  L.  P.  Act,  1925  (taking  the  place  pf 
».  58  of  the  Conv.  Act,  1881),  a  covenant  relating  to  land 
of  the  covenantee  is  to  be  deemed  to  be  made  with  the 
covenantee  and  his  successors  in  title,  which  expression  is 
to  be  deemed  to  include  the  owners  and  occupiers  for  the 
time  being  of  the  land  intended  to  be  benefited.  This 
section  only  affects  covenants  made  after  the  commencement 
of  the  Act,  but  the  repeal  of  s.  58  of  Conv.  Act,  1881,  is. 
not  to  affect  the  operation  of  covenants  to  which  that  section 
applied.  By  s.  79,  a  covenant  relating  to  land  of  a  cove- 
nantor or  capable  of  being  bound  by  him,  is  to  be  deemed 
(unless  a  contrary  intention  is  expressed)  to  be  made  by  the 

(*)  Witham  v.  Vane,  (1883)  Challis  'R.  P.  2nd  ed.  401 ;  Walsh  v. 
Secretary  for  India,  (1863)  10  H.  L.  C.  367;  32  L.  J.  Ch.  585;  8.  E.  R. 
Co.  v.  Ass.  Portland  Cement  Mfrs.,  1910,  1  Ch.  12. 

(Ar)  Mackenzie  v.  Childers,  (188&)  43  Ch.  D.  265,  279;  59  L.  J.  Ch. 
188;  Kelly  v.  Barrett,  1924,  2  Ch.  379. 

(I)   Worthing  Corp.  v.  Heather,  1906,  2  Ch.  532;  sed  queere. 

(m)  Third  Rep.  of  R.  P.  Commrs.  52;  Spencer's  case,  1  Sm.  L.  C. 

(w)  L.  P.  Act,  1925,  s.  76  (ft),  taking  the  place  of  s.  7  (6)  of  the 
Conv.  Act,  1881. 

(0)  L.  P.  Act,  1925.,  s.  64,  taking  the  place  of  s.  9  of  Conv.  Act,  1881. 
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covenantor  on  behalf  of  himself  and  his  successors  in  title.    Chap.  XIII. 
This  provision  extends  to  a  covenant  to  do  some  act,  not-         6Ct'  4' 
withstanding  that  the  subject-matter  may  not  be  in  exis- 
tence   when   the  covenant   is>  made;     but  the  section  only 
applies  to  covenants  made  after  the  commencement  of  the 
Act. 

The  covenantor  and  his^  real  and  personal  representatives  Covenantor 
may,  even  after  alienation  (p~),  be  sued  upon  covenants,  ^ntativeis1* 
though  such  covenants  may  not  bind  the  alienees  of  the  liable  on  cove- 

,       -  ,    .  nants  in  gross. 

land  (q). 

Sect.  77  of  the  L.  P.  Act,  1925,  contains  iiew  and  implied 
important  provisions  under  which  in  conveyances  of  land 
subject  to  a  rent  or  rent-charge,  covenants  by  the  purchaser  grantee  of 
in  favour  of  the  vendor  will  be  implied;  and,  if  only  part  of  torrent1  or-60 
the  land  is  being  conveyed  and  part  retained,  the  covenants  rentcharge. 
implied  a,re  of  a  mutual  character.  By  sub-s.  (1)  (a)  in 
a  conveyance  for  value  (other  than  a  mortgage)  of  the 
entirety  of  the  land  affected  by  a  rent-charge,  a  covenant 
by  the  grantee  with  the  conveying  parties,  in  the  terms 
set  out  in  Part  VII.  of  the  2nd  Sched.  to  the  Act,  is  to 
be  implied;  such  a  covenant  being,  in  substance,  for  pay- 
ment of  the  rent-charge  and  for  indemnity.  Sub.-s.  (1)  (b) 
provides  for  implied  mutual  covenants  where  the  con- 
veyance is-  of  part  of  the  land  affected  by  a  rent-charge,  such 
covenants  being  similar  in  character  to  the  covenants  implied 
under  sub-s.  (1)  (d),  where  there  is  an  assignment  of  part 
of  the  land  comprised  in  a  lease,  as  mentioned  below. 
Sub-s.  (1)  (c)  provides  that  in  a  conveyance  for  value  (other 
than  a  mortgage)  of  the  entirety  of  the  land  comprised 
in  a  lease,  a  covenant  by  the  assignee  with  the  conveying 
parties,  in  the  terms  set  out  in  Part  IX.  of  the  2nd  Sohed. 
to  the  Act  is-  to  be  implied;  such  a  covenant  being  in 
substance  for  payment  of  the  rent  and  performance  of 
the  covenants  Comprised  in  the  lease  and  for  indemnity. 

(p)  Millar  v.  Small,  (1853.)  1  Macq.  \345;  and  see  King's  Coll., 
Aberdeen  v.  Hay,  (1854)  ib.  526;  and  cf.  Burns  v.  Bryan,  (1887')  12 
A.  C.  184. 

(?)  See  and  consider  Stokes  v.  Eussell,  (1790)  3  T.  R.  678. 
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Chap.  XIII.    Sub-sect.   (1)  (d)  provides  that  in  a  conveyance  for  value 

— —  (other  than  a  mortgage)  of  part  of  the  land  comprised  in 

a  lease  subject  to  a  part  of  the  rent  (the  apportionment 
being  without  the  lessor's  consent),  a  covenant  by  the 
assignee  with  the  conveying  parties  is  to  be  implied  in  the 
terms  set  out  in  Part  X.  (i)  of  the  2nd  Sched.,  namely, 
to  pay  the  apportioned  rent  and  to  observe  the  covenants 
in  the  lease,  so  far  as  they  relate  to  the  piece  of  land 
conveyed,  and  to  indemnify  in  respect  of  a  breach.  And 
(if  part  of  the  land  comprised  in  the  lease  is  retained)  a 
covenant  with  the  assignee  by  a  person  conveying  as  bene- 
ficial owner,  is  to  be  implied  in  the  terms  set  out  'in 
Part  X.  (ii)  of  the  2nd  Sched.;  such  covenant  being,  in 
effect,  to  pay  the  balance  of  the  rent  (after  deducting  the 
apportioned  rent  above-mentioned  and  any  other  rents  simi- 
larly apportioned  in  respect  of  land  not  retained)  and 
observe  the  covenants  so  far  as  the  same  relate  to  land 
remaining  vested  in  the  covenantor  and  for  indemnity. 
The  cross  powers  of  entry  and  distress  hitherto  usually  in- 
serted in  a  conveyance  of  part  of  the  land  subject  to  a  rent 
or  rent-charge,  where  in  such  conveyance  the  rent  or  rent- 
charge  is  expressed  to  be  apportioned,  are  implied  by  s.  190 
of  the  L.  P.  Act,  1925.  And  the  difficulty  which  has  been 
felt  in  such  cases  by  reason  of  the  decision  of  the  L.  & 
S.  W.  Ry.  Co.  v.  Gomm  (r)  has  been  removed  Jby 
sub-s.  (8)  of  that  section,  which  provides  that  the  rule  against 
perpetuities  is  not  to  affect  the  powers  or  remedies  conferred 
by  the  section,  or  any  like  powers  or  remedies  conferred 
by  an  instrument  before  or  after  the  commencement  of  the 
Act(rr). 

Not  affected  Where  land  is  sold  in  consideration  of  a  perpetual  rent- 
charge  which  the  purchaser  covenants  to  pay,  the  subse- 
quent transfer  of  the  estate  cum  cnere  will  not  release  the 
original  purchaser  from  the  obligation  of  paying  the  rent- 
charge  (s). 

(r)  (1882)  20  Ch.  D.  562.  (rr)  See  also  s.  162  (1)  (a). 

(«)  Millar  v.  Small,  (1853)  1  Macq.  345;   King's  Coll.,  Aberdeen  v. 
Hay,  ib.  526. 
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(5)  Purchaser's  remedies  on  vendor's  covenants. 


A  vendor's  covenants  for  title  bind  only  the  covenantor  Who  are 
and  his  representatives,  and  not  alienees  as  such  ;  it  is  there- 
fore only  necessary  to  consider  who  are  entitled  to  the  benefit 
of  them. 

They  may  be  enforced  not  only  by  the  covenantee  and  Benefit  of 
his  representatives,  but  by  alienees  who  claim  by  privity  of  title  runs  with 
-estate  (t).  "***• 

In  cases  of  covenants  entered  into  with  the  owner  of  the  What  estate 
land,  i.e.,  the  vendor's  covenants  with  the  purchaser,  while 


it  is  not  necessary  that  the  covenantor    should    have    any  nanteemust 
interest  in  the  land,  in  order  to  render  him  liable  on  them,  it 
is  essential  that  the  covenantee  should,  at  the  date  of  the 
covenant  being  entered  into,  have  the  land  to  which  the 
covenant  relates,  in  order  to  enable  him  to  sue  (u). 

Lord  St.  Leonards  suggested  a  doubt  (x)  whether  the  doc-  Whether 
trine  of  privity  of  estate  may  not  apply  as  well  to  covenantor  privity  of 

as  to  covenantee;  that  is,  whether,  in  order  that  the  alienee  estate,  as  well 

with  cove- 
may  sue,  he  must  not  only  claim  the  estate  of  the  covenantee,  nantor  as 

but  also  claim  it  under  a  conveyance  or  appointment  by  the  ^ 
covenantor.     But  the  Real  Property  Commissioners  consider 
that  the  doubt  is  set  at  rest  by  authority  (?/). 

The  benefit  of  the  covenants  will  go  with  the  estate  of  Covenants 
the  original  covenantee,  though  leasehold  (z),  or  (when  land  leaseholds  or 
of  that  tenure  existed)  copyhold  (a).  copyholds. 

Apart  from  statute  where  the  estate  was  merely  equitable,  Remedy  on 

covenants  m 

thero  could  be  no  assignee  at  Law,  and  the  covenants  could  conveyance 
not  be  enforced  at  Law  by  an  equitable  assignee;  so  that  if 
the  conveyance,  though  intended  to  do  so,  did  not  in  fact 

(t)  Webb  v.  Russell,  (1789)  3  T.  R.  402;  and  see  Sug.  14th  ed. 
pp.  578—379. 

(M)  Spencer's  case,  1  Sm.  L.  C.  (a;)  Sug.  14th  ed.  581. 

(y)  Third  Rep.  52;  Prior's  case,  Co.  Litt.  886  a. 

(z)  Noke  v.  Awder,  (1595)  Cro.  El.  436;  and  Lewis  \.  Campbell, 
(1819)  8  Taun.  715;  Campbell  v.  Lewis,  (1820)  3  B.  &  Aid.  392. 

Co)  See  Riddell  v.  R.,  (1835)  7  Si.  529;  5  L.  J.  Ch.  102. 
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Chap.  XIII.    pass  any  legal  estate,  the  assignee  could  not  sue  (&);  but  the 
""JL  '__  assignee,  though   unable    to   sue   in    his  own  name,  could 

Assignee  may  probably  sue  in  the  name  of  the  original  covenantee  (0) ., 

sue  in  name  of  *         .  .,,         .  .  . 

covenantee.       Equity  will  assist  a  covenantee  who  has  lost  his  legal  remedy 

by  the  contrivance  /of  the  covenantor  (d) ;  although  it  will 
not,  as  a  mode  of  enforcing  the  covenant  for  quiet  enjoyment, 
interfere  by  injunction  against  an  illegal  distress  by  the 
vendor  after  conveyance  (e). 


Remedy  in 
Equity. 


Remedy 

under 

L.  P.  Act, 

1925. 


Condition  as 
to  absence  of 
covenants  for 
title. 


Inability  to 
give  legal 
covenant  for 
production 
not  an  objec- 
tion to  title. 


Under  e.  76  (6)  of  the  L.  P.  Act,  1925  (re-enactingj 
s.  7  (6)  of  the  Conv.  Act,  1881),  the  covenant  implied  from 
conveying  "  as  beneficial  owner  "  (or  as  the  case  may  be) 
is  annexed  to  and  goes  with  the  estate  or  interest  of  the» 
implied  covenantee,  and  is  "  capable  of  being  enforced  by. 
every  person  in  whom  that  estate  or  interest  is,  for  the  whole 
or  any  part  thereof,  from  time  to  time  vested."  From  the 
terms  of  this  provision  it  would  seem  that  a  person  who 
derives  an  interest  in  the  property  under  the  implied 
covenantee,  would  be  able  to  enforce  the  implied  covenants 
by  proceedings  in  his  own  name,  although  his  interest  may 
be  only  equitable. 

A  condition  that  the  absence  of  covenants  for  title  running 
with  the  land  shall  not  be  made  the  subject  of  objection  or 
requisition  by  the  purchaser  is  unnecessary;  for  there  is  not, 
it  seems,  any  authority  for  holding  that  a  purchaser  who  can 
obtain  the  legal  estate  can  make  the  absence  of  a  "  good 
string  of  covenants"  a  valid  ground  for  objecting  to  the 
title  (/). 

By  s.  45  (7)  of  the  L.  P.  Act,  1925  (replacing  s.  2  (3) 
of  the  V.  &  P.  Act,  1874),  it  is  provided  that  the  inability, 
of  a  vendor  to  furnish  a  purchaser  with  an  acknowledgment 
of  his  right  to  production  and  delivery  of  copies  of  docu- 
ments of  title  or  with  a  legal  covenant  to  produce  and  furnish 


(6)  9  Jarm.  Conv.  3rd  ed.  366;  Onward  Bldg.  Soc.  v.  Smithson,  1893, 
1  Ch.  1 ;  62  L.  J.  Ch.  138. 

(c)  See  Riddell  v.  S.,  (1835)  7  Si.  529. 

(d)  Thornton  v.  Court,  (18513.)  3  D.  M.  &  G.  293;  22  L.  J.  Ch.  361. 

(e)  Drake  v.  West,  (1853)  22  L.  J.  Ch.  375. 

(/)  See  Re  Scott  and  Alvarez,  1895,  1  Ch.  596,  606;  64  L.  J.  Ch.  376. 
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copies  of  documents  of  title,  shall  not  be  an  objection  to  title,    Chap.  XJII. 

in  case  the  purchaser,  on  completion,  will  have  an  equitable  

right  to  production. 

The  five  usual  covenants  may  be  divided  into  three  classes, 
having  distinct  objects;  viz.,  first,  the  covenants  for  seisin 
and  right  to  convey,  which  are  strictly  covenants  for  title; 
secondly,  the  covenants  for  quiet  enjoyment,  and  that  free 
from  incumbrances  (not  a  covenant  that  the  estate  is  free 
from  incumbrances,  but  merely  that  there  shall  be  no  dis- 
turbance by  incumbrancers) ;  and  thirdly,  the  covenant  for 
further  assurance.  The  first  class  may  be  broken  without 
there  being  any  breach  of  the  second  or  third;  for  the  pur- 
chaser, though  not  acquiring  a  marketable  title,  may  be 
undisturbed  in  the  possession,  and  may  never  require  any 
further  assurance,  or  may  obtain  what  he  does  require:  but 
if  either  of  the  second  class  is  broken  (unless  the  covenant  is 
expressly  so  worded  as  to  extend  to  wrongful  disturbances), 
there  must  have  been  a  breach  of  the  first  class:  and  lastly, 
the  covenant  for  further  assurance  may  be  broken  without 
there  being  any  breach  of  any  of  the  other  covenants. 

In  considering  what  amounts  to  a  breach  of  the  several  As  to  breach 
usual  covenants  for  title,  as  respects  the  covenants  for  seisin 
in  fee,  (or,  in  the  case  of  a  lease,  that  the  lease  is  valid,)  and 
for  right  to  convey,  surrender,  or  assign,  and  also  the  usual 
trustee's  covenants  against  incumbrances,  the  same,  if  broken 
at  all,  are  necessarily  broken  immediately  upon  the  execution 
of  the  assurance  which  contains  them  (<gr) ;  so  that  the  Statute  Statute  of 
of  Limitations  immediately  begins  to  run  in  favour  of  the 
covenantor:  and  this,  though  the  covenantee  is  ignorant 
of  the  breach  (h) ;  unless  he  is  kept  in  such  ignorance  by 
the  fraud  of  the  covenantor  («').  On  the  other  hand,  the  usual 
covenants  for  quiet  enjoyment,  free  from  incumbrances,  and 
for  further  assurance,  can  only  be  broken  by  subsequent 

(gr)  See  Salman  v.  Bradshaw,  (1612)  Cro.  Jac.  304;  Turner  v.  Moon, 
1901,  2  Ch.  825;  70  L.  J.  Ch.  822. 

(A)  Short  v.  M'Carthy,  (1820)  3  B.  &  Aid.  626. 

(t)  Gibb*  v.  Guild,  (1882)  9  Q.  B.  D.  59;  51  L.  J.  Q.  B.  313.  And 
see  Armstrong  v.  Milburn,  (1886)  54  L.  T.  S47,  723;  Barber  v.  Houston, 
(1884)  14  L.  R.  Ir.  273. 


664 


EFFECT  OF  CONVEYANCE  ON  RELATIVE 


Covenants 
for  seisin  and 
right  to 


Chap.  XIII.    events ;  and  the  statute  does  not  begin  to  run  until  there  is 
60  '   '       an  actual  breach,  and  then  only  in  respect  of  that  particular 
breach  (/c). 

A  covenant  that  the  vendor  is  seised  in  fee  of  an  estate, 
conveyed  as  freehold,  is,  of  course,  broken,  if  the  estate  is 
convey,  how  Of  a  different  tenure  (Z),  or  if  the  vendor  has  lost  title  to 
part  of  the  property  owing  to  an  adverse  right  having  been 
acquired  by  another  under  the  Statute  of  Limitations  (ni}. 

So,  also,  the  covenant  against  incumbrances  is  broken  if 
there  is  an  undisclosed  right  of  way  (ri) ;  and  a  covenant 
that  the  vendor  and  another  conveying  party  have  good  right 
to  convey  is  broken,  if  such  other  party,  though  having 
the  estate,  is  personally  incompetent  to  transfer  it(o).  The 
fact  that  a  purchaser  has  notice  of  a  defect  in  the  title,  or 
that  the  defect  appears  on  the  face  of  the  conveyance,  will 
not  take  away  the  purchaser's  right  of  action .  under  the 
covenants  for  title  (p). 

It  may  be  observed  that  covenants  for  title,  as  a  general 
rule,  are  only  ancillary  to  an  assurance,  and  are  not  intended 
to  enlarge  its  operation;  such  covenants  will  not,  therefore, 
be  construed  in  such  a  way  as  to  release  a  power  of  appoint- 
ment (#),  or  otherwise  enlarge  the  grant  (r). 

Where  leaseholds  were  assigned  for  the  lives  of  A.,  B.  and 
C.,  and  the  survivors  and  survivor  of  them,  and  the  assignor 
covenanted  that  the  lease  was  valid  and  subsisting  "  for  the 
three  lives,  and  the  survivors  and  survivor  of  them,"  and  B. 
was  dead  at  the  date  of  the  deed,  this  was  held  to  be  merely 

(&)  See  Ireland  v.  Bircham,  (1835()  2  Sc.  207;  Vane  v.  Lord  Barnard, 
(1708)  Gilb.  E.  6,  8. 

(T)  Gray  v.  Sriscoe,  (1607)  Noy,  142;  the  word  "not"  in  the  report 
is  evidently  a  clerical  error ;  see  context. 

(rri)  Eastwood  v.  Ashton,  1915,  A.  C.  900. 

(«)  Turner  v.  Moon,  1901,  2  Ch.  325,  32*. 

(o)  Nash  v.  Aston,  (1683)  T.  Jones,  195. 

(p)  Levett  v.  Withrington,  (1687)  1  Lutw.  317;  G.  W.  R.  Co.  v. 
Fisher,  1905,  1  Ch.  316.  Cf.  Stait  v.  Tenner,  1912,  2  Ch.  504;  Slack  v. 
Hancock,  (1912)  107  L.  T.  14. 

(?)  Nottidge  v.  Dering,  1910,  1  Ch.  297,  306 — 307. 

(r)  Davis  v.  Town  Properties  Investment  Corp.,  1903,  1  Ch.  797,  803. 
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a  covenant  that  the  lease  was  subsisting,  not  that  the  three   Chap.  XIII. 
lives  were  still  in  existence  (s). 

The    covenant  for   seisin   or  right  to  convey  is  usually  How  usually 
restricted  to  the  acts  of  the  covenantor  where  he  has  acquired  restl 
the  estate  by  purchase,  and  to  the  acts  of  himself,  his  ances- 
tors or  testators,  where  he  claims  by  descent  or  devise;  and, 
so  qualified,  is  merely  a  warranty  on  his  part  "  that  he  sells 
the  estate  in  the  same  plight  that  he  received  it,  and  not  in 
any  degree  made  worse  by  him  "  (£).     This  is  in  accordance 
with  the  statutory  covenant,  implied  from  conveying  "as 
beneficial    owner  "(w).      Even    without    express   words   of  Maybequali- 
restriction,  the  form  of  the  deed  might  show  that  a  covenant  express 
for  title  was  intended  to  be  qualified;  but  where  the  vendor  words, 
ga.ve  the  statutory  covenants  by  conveying  as  beneficial  owner 
all  his  estate,  term,  and  interest  under  the  principal  agree- 
ment in  the  piece  of  land  coloured,  &c.,  it  was  held  that  the 
covenants  could  not  be  limited  in  their  application  to  the 
quantum  of  the  estate  by  implying  the  words  "  if  any  "  after 
the  word  "interest  "  (x). 

The  purchaser  may  bring  an  action  immediately  on  dis-  Purchaser 
covering  the  defect  in  title,  without  waiting  to  be  evicted  or  ™eforeUe 
disturbed  (y),  or  may  wait  until  eviction  (0).  eviction. 

The  ordinary  covenant  for  title  is  qualified  by  the  words 
"otherwise  than  by  purchase  for  value,"  so  that  it  only; 
applies  to  the  acts  and  omissions  of  the  covenantor  and  his 
predecessors  in  title  subsequent  to  the  last  purchase  for  value. 
In  a  case  in  which,  after  completion,  a  public  footpath 
(unknown  at  the  time  of  completion  to  both  vendor  and  pur- 
chaser) was  found  to  exist  across  the  property,  and  the 
purchaser  claimed  damages  under  the  covenants  for  title, 

(*)  Coates  v.  Collins,  (1&71)  L.  R.  7  Q.  B.  144;  41  L.  J.  Q.  B.  90. 

(0  Per  Lord  Eldon,  in  Browning  v.  Wright,  (1799)  2  B.  &  P.  13,  22. 

(«)  See  s.  76  of  the  L.  P.  Act,  1925,  re-enacting  s.  7  of  the  Conv.  Act, 
1881. 

(#)  See  May  v.  Platt,  1900,  1  Ch.  616;  69  L.  J.  Oh.  357,  and  cases 
there  cited.  As  to  whether  the  rectification  should  not  have  been  allowed 
in  this  case,  see  Craddock  Bros.  v.  Hunt,  1922,  2  Ch.  809;  1923,  2  Oh.  136. 

(y)  Sug.  14th  ed.  610. 

(z)  See  King  v.  Jones,  (1814)  5  Taun.  418,  428. 
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Chap.  XIII.    it  was  held  that  the  burden  of  proof  was  on  the  plaintiff 
*'  5'       to  show  that  the  dedication  of  the  footpath  was  made  by 
some  person  under  whom  the  defendant  claimed  otherwise 
than  by  purchase  for  value  (a). 

Covenant  for        The  common  covenant  for  quiet  enjoyment,  though  not 
merit  aud°y      broken    until   some    entry  or  other  actual  disturbance  (6), 

freedom  from    {s  broken  by  a  decree  in  a  suit  in  Equity  (c},  or  by  the 
incumbrances.  J  „ 

obstruction  of  a  necessary  right  of  way  (d),  or  by  structural 

injury  to  a  house  (e),  or  a  notice  to  tenants  to  pay  rent  tq 
the  adverse  claimant  (/),  or  a  claim  in  respect  of  subsequent 
arrears  of  a  quit  rent  incident  to  the  tenure  of  the 
property  (g}.  It  is  in  every  case  a  question  of  fact  whether 
the  quiet  enjoyment  of  the  land  has  or  has  not  been  inter- 
rupted; and  where  the  ordinary  and  lawful  enjoyment  of 
the  demised  land  is  substantially  interfered  with  by  the  acts 
of  the  lessor,  or  those  lawfully  claiming  under  him,  the 
covenant  is  broken,  though  neither  the  title  to  the  land  nor 
the  possession  of  the  land  may  be  otherwise  affected  (h] ;  but 
a  temporary  inconvenience,  which  does  not  interfere  with  the 
estate,  title,  or  possession,  does  not  amount  to  a  breach  (i). 

(a)  Stoney  v.  Eastbourne  R.  D.  C.,  1927,  1  Ch.  367. 
(6)  Shep.  T.  170. 

(c)  Hunt  v.  Danvers,  (1680)  T.  Raym.  370;  and  see  Morgan  v,  Hunt, 
(1600)  2  Ventr.  213;  Sug.  14th  ed.  600.     Cf.  Howard  v.  Maitland,  (1883) 
11  Q.  B.  D.  6S5 ;   Harmer  v.  Jumbil  (Nigeria)  Tin  Areas,  Ltd.,  1921, 
1  Ch.  200,  213;  Norton  on  Deeds,  2nd  ed.  p.  611. 

(d)  Andrews  v.  Paradise,   (1724)  8  Mod.   318;   Morris  v.  EJgington, 
(1810)  3  Taun.  24;  Man.  8.  $  L.  R.  Co.  v.  Anderson,  1898,  2  Ch.  394; 
67  L.  J.  Ch.  568;  and  see  Sutton  v.  Baillie,  (1891)  65  L.  T.  528;  Turner 
v.  Moon,  1901,  2  Ch.  825;  70  L.  J.  Ch.  822. 

(e)  Man.  8.  $  L.  R.  Co.  v.  Anderson,  sitp.     Cf.  Browne  v.  Flower, 
1911,  1  Ch.  219. 

(/)  Edge  v.  Boileau,  (1885)  16  Q.  B.  D.  117;  55  L.  J.  Q.  B.  90; 
Hunt  v.  Danvers,  sup.;  cf.  Witchcot  v.  Nine,  (1611)  Brownl.  81. 

(<7)  Hammond  v.  Hill,  (1709)  Com.  180. 

(A)  Sanderson  v.  Mayor  of  Berwick,  (1884)  13  Q.  B.  D.  547;  53  L.  J. 
Q.  B.  559;  and  see  Harmer  v.  Jumbil  (Nigeria)  Tin  Areas,  Ltd.,  1921, 
1  Ch.  200.  The  covenant  is  independent  of  the  performance  of  the  other 
covenants,  and  can  be  sued  upon  though  the  plaintiff  is  at  the  time  guilty 
of  breaches  of  other  covenants:  Dawson  v.  Dyer,  (1833)  5  B.  &;  Ad.  584; 
Edge  v.  Boileau,  (1885)  16  Q.  B.  D.  117;  55  L.  J.  Q.  B.  90. 

(t)  Per  Lindley,  M.  R.,  in  Man.  S.  $  L.  R.  Co.  v.  Anderson,  sup.  at 
p.  401;  see  also  Jenkins  v.  Jackson,  (1888)  40  Ch.  D.  71;  58  L.  J.  Ch. 
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The  burden  of  a  lessor's  covenant  for  quiet  enjoyment    Chap.  XIII. 
does  not  run  with  or  affect  land  in  which  the  lessor  had  no,  Ill- 
interest  at  the  date  of  the  lease.    Where,  therefore,  the  lessor" 
conveyed  his  reversion  to  B.,  who    afterwards    purchased 
adjoining  land  from  other  parties  and    erected    buildings 
thereon  which  caused  the  lessee's  chimneys  to  smoke,  it  was 
held   that  there  was  no  breach  of  the  covenant  for  quiet 
enjoyment  (fc). 

The  covenant,  if  general,  is  not  broken  by  a  proper  exer-  How  broken, 
cise  of  statutory  powers  (Z),  nor  by  a  wrongful  claim  or 
eviction  (m),  unless  it  is  the  act  of  the  covenantor  himself 
or  his  heirs  or  executors  (if  named)  (n) ;  in  which  case  the 
wrongful  act,  if  intended  as  a  claim  to  title  (o),  is  a  breach 
even  of  a  covenant  against  lawful  disturbances  (p) ;  and  a 
covenant  in  terms  extending  to  pretended  claims  (<?),  or  a 
general  covenant  against  disturbances  by  specified  indi- 
viduals (r),  or  by  claimants  in  general  (with  a  specified 
exception)  (s),  is  broken  by  a  wrongful  disturbance.  It  was 
held  in  one  case  (£),  that  covenants  for  seisin  in  fee,  and 
good  right  to  convey  free  from  incumbrances,  were  not 
broken  when  parties  were,  at  the  date  of  the  conveyance,  in 
actual  possession  of  part  of  the  estate  under  leases  made  by. 
a  stranger  under  a  mistake:  but  the  decision  seems  to  be  of 
doubtful  authority  (M).  Where  an  owner  grants  a  mining 

124;   Robinson  v.   Kilvert,  (188-9)   41   Ch.   D.  88;   Tebb  v.   Cave,  1900, 

1  Ch.  642;   69  L.  J.  Ch.  282;  Browne  v.  Flower,  sup.;  Harmer  v.  Jumbil 
(Nigeria)  Tin  Areas,  Ltd.,  sup. 

(k)  Davis  v.  Town  Properties  Investment  Corp.,  Ltd.,  1903,  1  Ch.  797. 
(Z)  Man.  8.  $  L.  R.  v.  Anderson,  1898,  2  Ch.  394. 
(»i)  Sec  Kirby  v.  Hansaker,  (1612)  Cro.  Jac.  315;  Dudley  v.  Folliott, 
(1790)  3  T.  R.  584. 

(»)  See  5  Jarm.  Conv.  4th  ed.  238;  Forte  v.  Vine,  (1618>)  2  Rol.  R.  21. 
(o)  See  Penn  v.  Glover,  (1595)  Cro.  El.  421;  Morgan  v.  Hunt,  (1690) 

2  Ventr.  213;   Lloyd  v.  Tomkies,  (1787)  1  T.  R.  671;  and  Lord  Ellen- 
borough's  remarks  in  Seddon  v.  Senate,  (1810)  13  Ea.  63,  72. 

(p)  Lloyd  v.  Tomkies,  sup. 

(?)  Chaplain  v.  Southgate,  (1717)  10  Mod.  384. 

(r)  Foster  v.  Mapes,  (1500)  1  Cro.  El.  212;  Perry  v.  Edwards,  (1721) 
1  Sir.  400;  Nash  \.  Palmer,  (1817)  5  M.  &  S.  374;  Fowle  v.  Welsh, 
(1822)  1  B.  &  C.  29;  1  L.  J.  (O.  S.)  K.  B.  17. 

(s)   Woodroff  v.  Greenwood,  (1596)  Cro.  El.  518. 

(0  Jerritt  v.   Weare,  (1817)  3  Pr.  575. 

(«)  See  Sug.  14th  ed.  601. 
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Chap.  XIII.    lease,  which  afterwards  expires,  the  minerals  having  been 

, '    '       worked  out,  and  subsequently  the  owner  sells  the  surface} 

land  to  a  purchaser  with  knowledge  of  the  fact  that  the 
minerals  have  been  worked  out,  and  after  such  purchase  there 
is  a  subsidence,  (semble)  the  vendor  is  not  liable  under  his 
covenant  for  quiet  enjoyment  (#).  And  where  a  vendor  sells 
the  surface  land,  expressly  subject  to  a  mining  lease  already 
granted  to  another  person,  he  will  not  be  liable  under  hid, 
covenants  for  title  if  the  mining  lessees  afterwards  (whether 
authorised  or  not  by  the  lease)  let  down  the  surface.  But 
if  the  minerals  have  not  been  leased,  and  the  vendor  sells  the 
surface  with  a  reservation  of  the  right  to  the  minerals  and 
to  work  the  same,  he  will  be  liable  under  the  covenant  for 
quiet  enjoyment  if  a  subsidence  subsequently  occurs  unless 
the  reservation  is  in  terms  which  expressly  or  impliedly 
authorise  the  surface  being  let  down  (y}. 

By  foreseen          The  covenant  for  quiet  enjoyment  does  not,  in  general, 

interrup-  _   t  ,          .  .',.,.  ..         •  •      <•• 

tions.  extend  beyond  an  interruption  which  is  caused  by  the  direct 

act  of  the  covenantee  or  those  lawfully  claiming  under  him, 
or  by  some  act  the  consequence  of  which,  it  ought  to  have 
been  foreseen,  would  be  an  interruption  (z) ;  thus  an  inter- 
ruption caused  without  any  direct  act,  and  which  was  quite 
unforeseen,  by  the  breaking  in  of  water  on  a  mine,  was  held 
not  to  be  a  breach  (a).  But  the  covenant  is  not  confined  to 
active  disturbance  of  enjoyment;  it  extends  (it  seems)  to  the 
neglect  to  do  something  that  the  covenantor  is  under  a  duty 
to  do  (e.g.,  to  keep  a  culvert  on  his  property  in  ^repair), 
which  neglect  causes  disturbance  of  the  enjoyment  (6). 

(x)  Spoor  v.  Green,  (1*74)  L,  R.  9  Ex.  99;  451..  J.  Ex.  57. 

(y)  See  Markham  v.  Paget,  1908,  1  Ch.  697.  As  to  the  question  when 
an  instrument  will  be  construed  as  giving  the  right  to  work  minerals  in 
such  a  way  as  to  let  down  the  surface,  see  Butterley  Co.,  Ltd.  v.  New 
Hucknall  Colliery  Co.,  1910,  A.  O.  381;  Beard  v.  Moira  Colliery  Co., 
1915,  1  Ch.  257;  Jones  v.  Consolidated  Anthracite  Collieries,  1916,  1 
K.  B.  123;  Davies  v.  Powell  Duffryn  Steel  Coal  Co.,  1917,  1  Ch.  488; 
Welldon  v.  Butterley  Co.,  1920,  1  Ch.  130. 

(z)  Harrison,  Ainslie  $  Co.  v.  Lord  Muncaster,  1891,  2  Q.  B.  680,  686; 
cf.  Kelly  v.  Rogers,  1892,  1  Q.  B.  910,  912,  913;  61  L..  J.  Q.  B.  604; 
Williams  v.  Gabriel,  1906,  1  K.  B.  155. 

(a)  Harrison,  Ainslie  $  Co.  v.  Lord  Muncaster,  sup. 

(b)  Booth  v.  Thomas,  1926,  Ch.  397,  401,  403,  411;   Cohen  v.  Tannar, 
1900,  2  Q.  B.  609,  614.     But  see  Kelly  v.  Rogers,  1892,  1  Q.  B.  610. 
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The  word  "acts"  means  something   done,    or    (semble)    Chap.  XIII. 
something  omitted  to  be  done  (6),  by  the  person  against ^*5^'  5- 


whose  acts  the  covenant  is  made;  and  the  word  "means"  Meaning  of 
has  a  similar  meaning,  viz.,  something  proceeding  from  the  expressions: 
person  covenanting  (c)  or  the  person  against  whose  acts,  &c,  "acts"; 
the  covenant  is  made.    Where  A.  procured  a  fine  to  be  levied 
to  himself  and  his  wife  and  his  own  heirs,  an  entry  by  the 
widow  was  held  to  be  a  breach  of  his  covenant  with  a  lesseq 
for  quiet  enjoyment  (d). 

A  covenant  for  quiet  enjoyment  against  all  persons  "claiming 
claiming  "  under  "  the  covenantor,  is  broken  by  an  entry  by 
his  widow  (e),  or  by  a  person  claiming  under  the  prior 
exercise  iby  the  oovetnantor  of  a  power  of  appointment,  though 
the  estate  was  never  vested  in  the  covenantor  (/),  or  under; 
a  joint  appointment  by  the  covenantor  and  A.  B.  (g).  But 
a  covenant  for  quiet  enjoyment  against  persons  claiming 
"by,  from,  or  under  "  the  covenantor,  does  not  extend  to 
persons  claiming  by  title  paramount  in  respect  of  his  mere 
default,  even  though  the  paramount  title  is  brought  into 
operation  by  his  "acts  "(ft). 


The  ordinary  covenant  for  quiet  enjoyment  is  a  covenant  General 

effect  of 
covenant. 


for  title  and  possession,  not  warranty  that  the  land  is  capable  e 


of  being  used  by  the  covenantee  for  any  purpose  not  expressly 


(6)  See  note  (6),  previous  page. 

(c)  Per  cur.  in  Spencer  v.  Marriott,  (1823)  1  B.  &  C.  459;  1  L.  J. 
(0.  S.)  K.  B.  134;  and  see  Dennett  v.  Atherton,  (1872.)  L.  R.  7  Q.  B. 
316;  41  L.  J.  Q.  B.  165;  and  cf.  Harrison,  Ainslie  $  Co.  \.  Lord  Hun- 
caster,  sup. 

(d}  Butler  v.  Swinerton,  (1622^  Oro.  Jac.  656. 

(e)  Anon.,  (1623,)  Godb.  333. 

(/)  Hurd  v.  Fletcher,  (1778)  Doug.  43;  Evans  v.  Vaughan,  (1825) 
4  B.  &  O.  261,  267;  3  L.  J.  (O.  S.)  K.  B.  217. 

(00  Calvert  v.  Sebright,  (1862)  15  Beav.  156. 

(A)  Stanley  v.  Hayes,  (1842)  2  G.  &  D.  411;  3  Q.  B.  105,  case  of 
distress  for  land  tax;  Kelly  v.  Rogers,  1892,  1  Q.  B.  910;  61  L.  J.  Q.  B. 
604,  case  of  re-entry  for  non-payment  of  rent.  Of.  Booth  v.  Thomas, 
sup.,  and  Cohen  v.  Tannar,  1900,  2  Q.  B.  609.  Qucere  whether  Stanley 
v.  Hayes  and  Kelly  v.  Rogers  are  consistent  with  Booth  v.  Thomas. 
1926,  Ch.  397. 

D.— VOL.    II.  5 
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Chap.  XIII.    excluded  («'),  nor  is  it  a  warranty  that  no  event  shall  happen 

'          to  interfere  with  the  quiet  enjoyment  of  the  covenantee,  if 

such  event  is  capable  of  being  traced  to  the  covenantor  or 
those  claiming  under  him  (fc).  Thus,  where  A.,  on  taking 
a  conveyance  in  fee,  covenanted  with  B.,  his  vendor,  not 
to  carry  on  the  trade  of  a  beer-seller  on  the  premises,  and 
afterwards  leased  part  of  the  property  without  any  restric- 
tion as  to  this  particular  trade,  though  other  specified  trades 
were  expressly  prohibited,  and  the  lease  was  assigned  to  C., 
who,  without  notice  of  A.'s  covenant,  carried  on  a  beer-shop, 
until  he  was  restrained  by  injunction  at  the  suit  of  B.,  it 
was  held,  in  an  action  by  C.  against  A.  for  breach  of  the 
covenant  for  quiet  enjoyment,  that  the  covenant  did  not 
amount  to  a  warranty  to  the  lessee  that  he  might  use  the 
premises  for  any  purpose  not  falling  within  the  prohibited 
trades  (I).  A  grantor  or  lessor  will  not  be  liable  under  the 
covenant  .for  quiet  enjoyment  merely  because  he  refuses  to 
exercise  a  power  he  possesses  to  restrain  an  adjoining  owner 
or  occupier  from  causing  a  nuisance  to  the  covenantee  (m). 

"default";  A  covenant  for  quiet  enjoyment  against  persons  claiming 
"by  or  through  his  default,"  would,  it  appears,  be  broken 
by  an  entry  by  parties  whose  title  he  had  it  in  his  own 
power  to  bar; — e.g.,  if  he  were  tenant  in  tail  in  possession, 
and  the  entry  were  made  by  remaindermen  (n} ;  — and  such 
a  ^  covenant  has  been  held  to  extend  to  claims  in  respect  of 
arrears  of  quit  rent,  though  they  accrued  due  before  he 
acquired  the  estate  (o):  the  decision,  however,  is  disapproved 
of  by  Lord  St.  Leonards  (p).  The  meaning  of  the  word' 
"  default "  (used  in  a  condition  of  sale)  was  considered  by 

(t)  Dennett  v.  Atherton,  (1872)  L.  B.  7  Q.  B.  316;  41  L.  J.  Q.  B. 
165;  Robinson  v.  Kilvert,  (1889)  41  Oh.  D.  88;  58  L.  J.  Oh.  $92; 
Harrison,  Ainslie  $  Co.  v.  Muncaster,  1801,  2  Q.  B.  680,  689;  Spurling 
v.  Bantoft,  (1891)  60  L.  J.  Q.  B.  745,  751. 

(yfc)  Harrison,  Ainslie  $  Co.  v.  Muncaster,  sup.  at  p.  689;  and  see 
Jenkins  v.  Jackson,  (1888)  40  Ch.  D.  71;  58  L.  J.  Ch.  124;  Browne  v. 
Flower,  1911,  1  Ch.  219.  Cf.  Markham  v.  Paget,  1908,  1  Ch.  697. 

(I)  Dennett  v.  Atherton,  sup. 

(m)  Malzy  v.  Eicholz,  1916,  2  K.  B.  308. 

(n)  Lady  Cavan  v.  Pulteney,  (1795)  2  Veg.  544. 

(o)  See  Howes  v.  Brush  field,  (1803)  3  Ea.  491. 

(?)  Sug.  14th  ed.  602. 
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Parker,  J.,   in    Bayley-Worthington   and    Cohen's    Con-   Chap.  xin. 
tract  (2).     "  Default,"  said  Parker,  J.,    "must,    I    think, 


involve  either  not  doing  what  you  ought,  or  doing  what  you 
•ought  not,  having  regard  to  your  relations  with  the  other 
parties  concerned  in  the  transaction;  in  other  words,  it 
involves  the  breach  of  some  duty.  ...  It  refers  to  personal 
conduct  and  is  not  the  same  thing  as  breach  of  contract." 
The  omission  to  acquire  from  other  parties  a  valid  title, 
though  the  vendor  knew  the  defect,  is  not  a  "neglect  or  "neglect or 
•default "  within  the  meaning  of  a  covenant  for  title  (r). 

A  covenant  that  the  covenantor  has  not  knowingly  or  "permitted or 
willingly  "permitted  or  suffered  "  (s)  any  act,  &c.,  does  not 
•extend  to  a  defect  in  title  occasioned  by  the  act  of  God,  e.g., 
the  death  of  the  cestui  que  vie  (t);  or  to  an  act  by  others 
which  the  covenantor  was  a  party  to,  but  had  no  power  to 
prevent;  e.g.,  a  mortgage  in  which  he  (as  trustee  to  bar 
•dower)  concurred  (w). 

The    fact   of    the    purchaser  having  notice  of  a  defect,  As  to  cove- 
whether  it  appears  on  the  face  of  the  deed  or  not,  does  not 
prevent  the  covenants  for  title  from  extending  to  it;  if  it  is  defects, 
intended  that    such  a  defect  shall  not  be  covered  by  the 
covenants,  care  must  be  taken  that  the  covenants  are  not  so 
worded    as    in    terms  to  cover  the  defect,  or  some  clause 
must   be  inserted,    explaining   and   controlling  the  coven- 
.ants  (x] .     Where,  however,  the  purchaser  consents  to  take 

(<?)  1909,  1  Ch.  p.  656;  and  see  Booth  v.  Thomas,  1926,  Ch.  397,  as 
to  where  a  duty  would  be  implied  the  neglect  of  which  would  be  a 
default.  Consider  also  Re  Quintin  Dick,  1926,  Ch.  992. 

(r)  See  Woodhouse  \.  Jenkins,  (1832)  9  Bing.  431 ;  Ireland  v.  Bircham, 
(1«35)  2  Sc.  207. 

(«)  As  to  the  word  "  suffer "  having  a  passive,  and  not  an  active, 
signification,  see  Moffey  v.  Bent,  (1867)  3  Eq.  759;  see,  too,  a  case  of 
mistake  in  parcels,  Wild  v.  Hillas,  (165.9)  4  Jur.  N.  S.  1166;  on  appeal, 
28  L.  J.  Ch.  170. 

(0  Stannard  v.  Forbes,  (1837)  6  A.  &  E.  572. 

(u)  Hobson  v.  Middleton,  (1S27)  6  B.  &  C.  295;  5  L.  J.  (O.  S.)  K.  B. 
160. 

(*)  Page  v.  Midland  R.  Co.,  1894,  1  Ch.  11;  63  L.  J.  Ch.  126; 
G.  W.  R.  Co.  v.  Fisher,  1905,  1  Ch.  316;  Wise  v.  Whitburn,  1924,  1  Ch. 
460. 

5  (2) 
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Chap.  XIII.    a  defective  title  in  reliance  on  the  covenant  for  title,  it  is 

'.  '       usual  as  a  matter  of  prudence  to  make  the  matter  plain 

by  inserting  words  to  show  that  even  defects  known  to  the 
purchaser  are  intended  to  be  covered  by  the  covenant  (a;). 

It  has  been  held  that  a  person  having  a  mere  interesse 
termini  cannot  bring  action  on  the  covenant  for  quiet  enjoy- 
ment^). But  as  from  the  1st  January,  1926,  the  doctrine 
of  interesse  termini  is  abolished  (z}.  A  lessee,  therefore, 
who  has  not  entered  (the  lease  not  being  reversionary)  will 
nevertheless,  it  seems,  be  able  to  sue  upon  the  covenant  for 
quiet  enjoyment. 


Covenant  for 
further 
assurance, 
what  acts  not 
comprised  in  ; 


The  ordinary  covenant  to  do  all  "reasonable"  acts  for 
further  assurance,  or  all  such  acts,  &c.,  as  the  purchaser  shall 
reasonably  require,  is  not  broken  by  a  refusal  to  do  an 
unnecessary  act  (a) ;  or  by  a  refusal  occasioned  by  the  act 
of  God;  e.g.,  the  insanity  (6),  death,  or  severe  illness  of  the 
party  whose  further  assurance  is  required  (c);  or  by  a  refusal 
to  covenant  for  production  of  title  deeds  (d~) ;  or,  perhaps, 
to  enter  into  fresh  covenants  for  title  (e).  And  a  Court  of 
Equity  has  refused,  in  a  suit  for  the  specific  performance 
of  the  covenant  for  further  assurance,  to  compel  a  mortgagor, 
tenant  in  tail,  to  execute  a  disentailing  assurance  (/). 


what  are  Such  covenant  will  be  broken  by  a  refusal  to  convey  any 

m'    interest  acquired  in  the  estate,  even  by  purchase  for  valuable 


(a:)   See  note  (#),  previous  page. 

(y)  Wallis  v.  Hands,  1893,  2  Ch.  75,  84—85. 

(z)  L.  P.  Act,  1925,  s.  149. 

(a)  Warn  v.  Bickjord,  (1821)  9  Pr.  43. 

(ft)  Pet  and  Cally's  case,  (1859)  1  Leon.  304. 

(c)  See  Nash  v.  Aston,  (1682)  T.  Jones,  195;  and  Anon.,  (1582)  Moore,. 
124,  where  sickness  was  held  a  valid  reason  for  a  married  woman  not 
levying  a  fine:   and  the  Court  agreed  that  the  case  would  be  the  same 
"  si  la  feme  soit  grosement  enseint  sic  ut  ne  poit  traveller." 

(d)  See  Hallett  v.  Middleton,  (1826)  1  Eus.  243;  Sug.  14th  ed.  613; 
but  see  Fain  v.  Ayers,  (1826)  2  S.  &  S.  533,  535,  et  qucere. 

(e)  Coles  v.  Kinder,  (1620)  Cro.  Jac.  571;  but  see  Sug.  14th  ed.  614; 
Lassels  v.  Catterton,  (1670)  1  Mod.  67. 

(/)  Davis  v.  Tollemache,  (1856)  2  Jur.  N.  S.  1181;  but  see  Bankes  v. 
Small,  (1881)  36  Ch.  D.  716;  56  L.  J.  Ch.  832. 
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consideration  (g]  ;  or  to  remove  a  judgment  or  other  incum-  Chap.  xin. 
brance  (Ji)  :  or  to  execute  a  duplicate  of  the  conveyance,  if  ,  _ 
the  original  has  been  burnt  (i),  or  (semble)  has  been  handed 
over  to  a  sub-purchaser  of  part  of  the  estate  (k)  :  but,  in  such 
cases,  either  the  conveyance  should    bear    an    indorsement 
expressing  that  it  is  a  duplicate,  or  it  should  upon  the  face 
of  it  purport  to  be  merely  a  deed  of  confirmation. 

The  party    called  upon  to  execute  the  further  assurance  Time  allowed 
may  claim  a  reasonable  time  in  which  to  procure  professional  required  to 


assistance  (£);  and  according  to  modern  practice,  which  the 
Courts  would   doubtless   recognize,  a  draft  of  the  proposed  assurance. 
assurance  is  furnished  to  him,  that  he  may  submit  it  to  h,ifi 
legal  advisers  (m)  :  and  his  costs  ought,  in  strictness,  to  be 
tendered  to  him  along  with  the  assurance  (n). 

A  vendor's  covenants  for  title  are,  as  we  have  seen,  gene-  Covenants  for 
rally  limited  to  the  acts  of  himself,  his  ancestors,  devisors,  restricted! 
grantors,  or  donors  (if  he  have  taken  the  estate  otherwise  than 
by  purchase  for  value),  and  persons  claiming  by,  through, 
under  or  in  trust  for  him  or  them  respectively;  and  this  is 
so  with  the  implied  statutory  covenants  (o).     It,  however, 
sometimes  happens  either  that  some  of  the  covenants  are 
general  and  others  limited,  or  that  the  limited  covenants  are 
not  consistent  in  their  restrictions:  in  such  cases,  questions 
arise  as  to  how  far  the  restrictions  in  one  covenant  affect 
another.    The  rule  is  (p)  that  a  covenant,  general  in  terms,  Only  by 
will  be    so   construed,    unless  a  contrary   intention  clearly  expressed 


intention. 


O)  Taylor  v.  Debar,  (1676)  1  Ch.  Ca.  274;  2  Oh.  Ca.  212;  Otter  v. 
Lord  Vaux,  (1856)  6  D.  M.  &  G.  638;  26  L.  J.  Oh.  129;  but  see  Davis 
v.  Tollemache,  (1856)  2  Jur.  N.  S.  1181,  a  case  of  mortgage. 

(A)  King  v.  Jones,  (1814)  5  Taun.  418,  427;  Re  Jones,  62  L.  J.  Ch. 
996;  1893,  2  Oh.  461,  at  p.  471  et  seq. 

(i)  Bennett  v.  Ingoldsby,  (1676)  Finch,  262;  Sug.  14th  ed.  438,  613. 

(&)  Napper  v.  Lord  Allington,  (1700)  1  Eq.  Ca.  Ab.  166. 

(0  Sennet's  case,  (1582)  Cro.  El.  9. 

(OT)  See  Sug.  14th  ed.  614. 

(n)  Heron  v.  Treyne,  (1701)  2  Raym.  750. 

(o)  L.   P.  Act,  1925,  s.  76;  sup.  p.  665. 

(p~)  For  a  detailed  discussion  on  this  question,  reference  may  be  made 
to  the  seventh  edition  of  this  work,  p.  798  et  seq. 
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what  amount 

of,  recover- 
able  where  no 
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Chap.  XIII.    appear  (<?)  ;  such  intention,  however,  may  be  evidenced  by: 
_  '   '      any  part  of  the  instrument  (r). 

Upon  the  death  of  a  covenantee,  or  other  person  entitled 
t°  ^ne  benefit  of  covenants  for  title  which  run  with  the  land, 
the  right  of  action  in  respect  of  any  breach  committed  in  his 
life-time,  belongs  to  his  personal  representatives;  and  if  the 
property  to  which  the  covenant  relates  is  leasehold,  or,  if 
being  freehold,  the  damage  accrued  in  the  deceased's  life- 
time, the  damages  recovered  form  part  of  the  deceased's* 
personal  estate  (s)  .  But  if  the  property  is  freehold  and  the 
damage  accrues  after  the  death,  the  damages  recovered  form 
part,  it  seems,  of  the  deceased's  real  estate  (£). 

Where  the  title  is  defective,  and  an  action  is  brought  upon 

.     . 

the  covenants  before  eviction,  there  seems  to  be  no  general 

r  je  ^  .  ^y^h  the  amount  of  damages  should  be  determined. 

J 

Where  the  purchaser  has  acquired  an  indefeasible  estate,  but 
of  a  less  extent  than  that  which  he  contracted  for,  the  amount 
would  seem  to  be,  the  difference  between  the  purchase-money 
paid  for  the  property,  and  its  value  as  conveyed  —  in  other 
words,  the  difference  between  the  value  of  the  property  as 
purported  to  be  conveyed  and  that  which  the  vendor  had 
power  to  convey  (w),  and  also  costs  reasonably  and  properly; 
incurred  in  litigation  consequent  on  the  defect  (x}.  Lord 
St.  Leonards  seems  to  have  considered  (y)  that  where 
the  title  is  defective  within  the  covenant,  the  purchaser, 
before  eviction,  may  offer  to  re-convey  the  estate  and  claim 

(?)  Sec  Sug.  14th  ed.  605;  Cooke  v.  Founds,  (1661)  1  Lev.  40;  Barton 
v.  Fitzgerald,  (1812)  15  Ea.  530,  541. 

(r)  See  Browning  v.  Wright,  (1799)  2  B.  &  P.  13,  22,  25;  Brown  v. 
B.,  (1662)  1  Lev.  57;  and  see  Delmer  v.  McCabe,  (1863)  14  Ir.  C.  L.  R. 
377;  May  \.  Platt,  1900,  1  Ch.  at  p.  620;  69  L.  J.  Ch.  357. 

(«)  See  Lucy  v.  Levington,  (1671)  2  Lev.  26;  Ricketts  v.  Weaver, 
(1844)  13  L.  J.  Ex.  195. 

(0  See  Kingdon  v.  Nottle,  (1815)  4  M.  &  S.  53;  King  v.  Jones,  (1814) 
5  Taun.  418;  Jones  v.  King,  (1815)  4  M.  &  S.  188;  Turner  v.  Moon, 
1901,  2  Ch.  825,  829;  70  L.  J.  Ch.  622. 

(«)  Turner  v.  Moon,  1901,  2  Ch.  825,  829;  G.  W.  R.  Co.  v.  Fisher, 
1905,  1  Ch.  316;  Eastwood  v.  Ashton,  1913,  2  Ch.  p.  55;  1915,  A.  C. 
900. 

(x)  Sutton  v.  Baillie,  (1891)  65  L.  T.  528;  and  see  Stait  v.  Fennerr 
1912,  2  Ch.  504,  516—^518.  (y)  Sug.  14th  ed.  611. 
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the  entire  purchase-money;   but  no  authority  is  cited  for   Chap.  XIII. 
this  proposition,  which  appears  to  be  untenable;  the  extent  -  —  — 
of  the  damnification  being  the  difference  between  that  which 
the  covenantee  has  and  that  which  he  ought  to  have:    but 
possibly  such  an  action  might  lie,  if  the  alleged  breach  con- 
sisted in  a  refusal  by  the  defendant  to  perfect  the  title  (2). 
Where,  however,  the  title  is  so  defective  that  nothing  passes 
to  the  grantee,  the  measure  of  damages  would  seem  to  be  the 
purchase-money  paid  'by  the  grantee  with  interest  thereon  (a). 

Where  a  reversionary  lease  was  granted  to  a  lessee  in 
possession  by  a  tenant  for  life  who  had  no  power  to  make 
such  a  demise,  the  lessee  was  held  entitled,  under  the  cove- 
nant for  quiet  enjoyment,  to  recover,  not  merely  the  premium 
paid  and  the  costs  of  the  void  lease,  but  also  the  difference 
between  the  value  of  the  lease  which  was  professed  to  be 
granted,  and  that  of  a  lease  which  he  actually  obtained  from 
the  reversioners  for  a  shorter  term  and  at  an  increased 
rent  (6). 

Where  there  has  been  actual  eviction,  the  purchaser  may,  What  amount 
under  the  name  of  damages,  recover  interest  or  mesne  profits 
for  the  time  during  which  he  has  been  out  of  possession  (c)  ;         . 
also  consequential  damages  (d).     Upon  the  same  principle, 
he  would  be  entitled  to  interest  upon  any  charge  on   the 
estate  which  he  has  been  compelled  to  satisfy:  it  seems,  how- 
ever, to  be  doubtful  whether  he  could  recover  it  for  such, 
period  as  he  had,  without  reasonable  excuse,  neglected  to  sue 
upon  the  covenant  (e). 

So   if    the   purchaser,  without  communicating   with  the  Moneys  paid 
vendor,  compromise  an  adverse  claim  or  suit,  he  may  recover 


the  amount  paid  by  him,  and  his  costs  of  suit  as  between  and  °°st8> 
11-  i  •  •   i  :•     •   i  when  re- 

attorney  and  client,  subject  only  to  the  right  of  the  vendor  to  coverable. 

(2)  See  5  Taun.  428. 

(a)  See  Bickford  v.  Page,  (1807)  2  Mass.  455,  461. 
(&)  Lock  v.  Furze,  (1866)  L.  R.  1  C.  P.  441;  35  L.  J.  C.  P.  141. 
(o)  King  v.  Jones,  (1814)  5  Taun.  418  at  p.  422. 
(<£)  Grosvenor  Hotel  Co.  v.  Hamilton,  1894,  2  Q.  B.  836;   63  L.  J. 
Q.  B.  661;   G.  W.  R.  Co.  v.  Fisher,  1905,  1  Ch.  316. 
(«)  Anderton  \.  Arrowsmith,  (1839)  2  P.  &  D.  408. 
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show,  either  that  the  claim  was  wholly  ,or  in  part  unfounded, 
or  that  better  terms  might  have  been  procured  (/) ;  and  it 
seems  that,  if  the  vendor,  upon  notice  given  to  him  of  e, 
suit  within  the  terms  of  his  covenant  for  quiet  enjoyment, 
refuse  to  defend  it,  he  could  not,  as  against  the  purchaser,' 
dispute  the  validity  of  the  claim  (#).  It  does  not  appear, 
however,  that  the  purchaser  could  safely  defend  an  action 
without  giving  notice  to  the  vendor  or  the  party  liable  upon 
the  covenants  (h),  and  obtaining  his  directions,  if  the  defence 
is  apparently  hopeless  (i) ;  but  if  such  notice  is  disregarded, 
and  the  purchaser,  acting  on  his  own  judgment,  defends  the 
action  and  has  to  pay  damages  and  costs,  he  is  entitled  to 
recover  in  an  action  on  the  covenant  the  amount  so  paid, 
and  interest  thereon  and  the  expenses  which  he  has  incurred 
in  defending  the  action  (fc). 

It  has  been  considered  doubtful  whether,  in  any  case, 
the  purchaser  could  recover  the  expenses  of  improvements, 
though  stated  as  special  damages  in  his  declaration  (7) :  but 
a  difference  has  been  taken  between  improvements,  consisting 
in  additions  to  the  property, — e.g.,  expensive  buildings 
erected  upon  the  land, — and  mere  improvements  of  the  land 
itself  (in}.  A  distinction  may  also  be  made  between  the 
amount  recoverable  in  an  action  on  the  covenant  for  right 
to  convey — which  if  broken  at  all  is  broken  immediately — 
and  the  amount  recoverable  in  an  action  on  the  covenant  for 
quiet  enjoyment,  which  is  prospective.  In  the  latter  case, 
it  seems  difficult  to  understand  why  the  value  of  the  property 
as  existing  at  the  time  of  the  breach,  with  its  improvements, 

(/)  Smith  v.  Compton,  (1632)  3  B.  &  Ad.  407. 

(00  See  Duffield  v.  Scott,  (17890  3  T.  R.  at  p.  377;  Button  v.  Baillie, 
(1891)  65  L.  T.  528. 

(h)  See  Smith  v.  Compton,  (1&32-)  3  B.  &  Ad.  408;  Lewis  v.  Peake, 
(1&16)  7  Taun.  153;  Smith  v.  Howell,  (1851)  6  Ex.  730;  20  L.  J.  Ex. 
377;  Maync  on  Damages,  10th  ed.  p.  111. 

(«)  Sec  Qillett  v.  Eippon,  (1829)  1  M.  &  M.  406;  Short  v.  Kalloway, 
(1839)  11  A.  &  E.  23. 

(&)  Rolph  v.  Crouch,  (1867)  L.  Ei.  3  Ex.  44;  37  L.  J.  Ex.  8;  G.  W.  X. 
Co.  \.  Fisher,  1905,  1  Ch.  316. 

(0  Lewis  v.  Campbell,  (18191)  3  J.  B.  Mo.  35;  8  Taun.  715. 

(ni)  See  3  J.  B.  Mo.  52,  54,  57;  and  see  Bunny  v.  Hopkinson,  (1859) 
27  Beav.  565;  29  K  J.  Ch.  93. 
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should  not  be  recoverable;  especially  when  (n)  the  property  Chap.  XIII. 
has  been  professedly  bought  for  the  purpose  of  being  _  - 
improved  by  building  on  or  otherwise.  It  has,  accordingly, 
been  held  that  the  purchaser  may  recover,  not  merely  the 
value  of  the  land,  but  also,  in  the  case  of  land  bought,  for 
building  purposes,  the  amount  spent  in  the  erection  of 
buildings  subsequent  to  his  conveyance  (o).  Moreover,  where, 
a  purchaser  who  has  been  evicted  makes  a  claim  under  the 
covenant  for  quiet  enjoyment,  it  would  seem,  on  principle, 
that  the  purchaser  could  recover  the  value  of  the  property  at 
the  time  of  the  disturbance,  with  any  improvements  which 
may  have  been  made  to  the  same,  although  such  improve- 
ments may  not  have  been  contemplated  at  the  time  of  the 
purchase  (p). 

A  mortgagee  cannot,  in  Equity,  without  the  consent  of  the  Mortgagee 
mortgagor,  release  covenants  for  title  entered  into   by   the  covenants  as 


vendor  from  whom  the  mortgagor  purchased  (?)  ;   nor  can 
he  do  so  now,  either  at  Law  or  in  Equity  (V)  . 

After  the  death  of  the  covenantor,  an  action  for  breach  Damages  for 
of  covenants  for  title  will  lie  against  his  personal  repre-  covenant, 


sentatives,  the  deceased's  real  and  personal  estate  being  assets  . 

,...,..  able  as  debt  in 

for  the  discharge  of  his  liabilities;  and  an  assent  or  con-  administra- 
veyance  by  the  personal  representative  to  a  beneficiary  will    ' 
not  prejudice  the  rights  of  creditors  (s).    A  personal  repre- 

(n)  See  Hadley  v.  Baxendale,  (1854)  9  Ex.  341,  354;  23  L.  J.  Ex. 
179;  and  see  Hochster  v.  De  Latour,  (1853)  2  E.  &  B.  678;  22  L.  J. 
Q.  B.  455;  Walker  v.  Broadhurst,  (1853)  21  L.  T.  (0.  S.)  68;  Fletcher 
v.  Tayleur,  (1855)  17  C.  B.  21;  25  L.  J.  O.  P.  65;  Cory  v.  Thames 
Shipbuilding  Co.,  (1868)  L.  R,.  3  Q.  B.  181;  37  L.  J.  Q.  B.  68. 

(o)  Bunny  v.  Hopkinson,  (1859)  29  L.  J.  Oh.  93;  27  Beav.  565;  and 
see  Duckworth  v.  Ewart,  (1864)  10  Jur.  N.  S.  214,  and  the  judgment 
of  Blackburn,  J.;  Rolph  v.  Crouch,  (1867)  L.  R.  3  Ex.  44;  37  L.  J. 
Ex.  8,  where  the  grantee,  a  florist,  recovered  the  value  of  a  conservatory 
which  he  had  built;  and  in  America,  Hale  v.  City  of  New  Orleans,  18 
Louisiana  321,  where  costs  of  paving  in  front  of  building  lots  were 
recovered.  See  inf.  p.  679. 

(p~)  See,  however,  Mayne,  10th  ed.  pp.  207—208. 

(?)  Thornton  v.  Court,  (1853)  3  D.  M.  &  G.  293. 

(r)  See  Jud.  Act,  1925,  s.  44.  Under  the  L.  P.  Act,  1925,  a  legal 
mortgage  will  be  of  a  term  or  sub-term. 

(s)  See  the  A.  E.  Act,  1925,  ss.  32  and  38.  Real  assets  could  never  be 
followed  in  the  hands  of  a  purchaser  ;  Re  Gary  and  Lott,  1901,  2  Ch.  p.  470. 
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Ohap.  XIII.  sentative  may  protect  himself  from  personal  liability  in 
Seot'  5>  respect  of  claims  of  which  he  has  no  notice,  if  he  issues  the1 
advertisements  and  otherwise  satisfies  the  requirements  of 
s.  27  of  the  T.  Act,  1925,  which  takes  the  place  of  s.  29  of 
Lord  St.  Leonard's  Act,  1859  (£).  It  seems  that  a  claimant 
for  unliquidated  damages  in  respect  of  a  breach  of  covenant 
may  himself  institute  an  action  for  the  administration  of 
the  covenantor's  estate  (M)  ;  but  the  devisee  in  an  administra- 
tion action  was  not  bound  (under  the  old  law)  by  the  result 
of  proceedings  by  the  covenantee  against  the  personal  repre- 
sentatives of  the  covenantor;  but  was  entitled  to  have  the 
question  determined  in  an  action  to  which  he  himself  was, 
a  party  (x] .  But  this  would  seem  no  longer  to  be  law 
(except  where  there  has  been  an  assent  to  the  devise) ;  as  the 
real  estate  as  well  as  the  personal  estate  vest  in  the  personal 
representative  (y}> 

Under  the  law  as  it  stood  before  1926,  a  remainderman 
had  no  equitable  claim  upon  damages  recovered  by  the  tenant 
for  life  in  respect  of  a  breach  of  covenants  for  title;  as  he 
himself  could  bring  an  action  for  the  injury  (if  any)  sus- 
tained by  him  as  owner  of  the  reversion  (z).  But  under  the 
present  law,  an  action  for  breach  of  covenants  for  title 
would  be  brought  by  the  executor,  trustee,  or  tenant  for  life, 
and  the  damages  recovered  would,  generally,  it  is  conceived, 
be, treated  as  capital  money,  unless  the  Court  should  otherwise 
direct  (a). 

Corenants  A  vendor  selling,  at  a  great  undervalue,  an  estate  with  a 

against  in        title  which  proved  bad,  has  been  relieved  in  Equity  against 

Equity.  an  action  on  the  covenants  for  title,  upon  the  terms  of  his 

refunding  the  price  and  interest  and  being  charged  with  the 


(0  22  &  23  Viet.  c.  35. 

(«)  Burch  v.  Coney,  (1850)  14  Jur.  1009. 

(x)  Morse  v.  Tucker,  (1846)  5  Ha.  79;  15  L.  J.  N.  S.  Ch.  162;  and 
see  Cox  v.  King,  (1846)  9  Beav.  530;  Norman  v.  Stiby,  (1846)  9  Beav. 
560. 

(y)  A.  E.  Act,  1925,  s.  1. 

(z)  Noble  v.  Cats,  (1828')  2  Si.  343. 

(a)  Seo  the  S.  L.  Act,  1925,  as.  80  and  81;  the  L.  P.  Act,  1925, 
s.  28  (1)  and  s.  205  (1)  (xxvi);  the  A.  E.  Act,  1925,  s.  39  (1)  (ii). 
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mesne  profits  (6) ;  but  the  contract  was  described  as  a  "  catch-    Chap.  XIII. 
ing  bargain"  on  the  part  of  the  purchaser;  and  it  is  con-  t-  5- 

ceived  that  no  such  relief  would  be  afforded  where  the 
lowness  of  price  could  be  referred  to  the  known  state  of  the 
title. 

Where  a  bill  was  filed  to  set  aside  a  conveyance  as  a  Conveyance 
fraudulent  purchase,  and  the  defendant,  pendente  lite,  sold  fraud,  on  °r 
parts  of  the  estate  to  parties  who  had  no  notice  of  the  fraud.  what  tenns 

.  .  as  against 

and  died,  and  a  supplemental  bill  was  filed  against  his  repre-  innocent  sub- 
sentatives  and  the  purchasers;  the  purchasers,  being  evicted,  purc  aser' 
were  held  entitled  in  the  suit  to  repayment  of  the  purchase- 
money  by  the  deceased's  representatives;  and,  as  against  the 
plaintiff,  to  an  allowance  for  lasting  repairs  and  substantial 
improvements  (c). 

Where  the  conveyance  contains  covenants  by  the  purchaser  Need  not 
as  well  as  by  the  vendor,  the  purchaser's  non-execution  of  conveyance 
the  deed  is  not  a  defence  to  an  action  by  him  for  breach  of  before  suing, 
the  vendor's  covenants  (d}. 


(6)  Purchaser's  remedy  under  special  circumstances,  in        Section  6. 
respect  of  defects. 

Misrepresentation,  under  such  circumstances  as  would  sus-  Fraudulent 
tain  an  action  of  deceit,  affords  ground  for  setting  aside  •a,  sentatioii  is 
purchase  after  completion  (e)  ;  nor,  in  the  case  of  want  of  S1"0"11**  *°r 

.  ,  ,,  .  ,.  rescission 

title,  need  the  purchaser  wait  until  eviction,  but  he  may,  at  after  com- 

pletion. 


(6)  Zouch  v.  Swaine,  (1685.)  1  Vern.  320. 

(c)  Trevelyan  v.  White,  (1839')  1  Beav.  588.     As  to  Us  pendens,  see 
inf.  pp.  755,  1020. 

(d)  See  Morgan  v.  Pike,  (1854)  14  O.  B.  473;   23  L.  J.  C.  P.  64; 
Northampton  Gas  Co.  v.  Parnell,  (1655)  15  C.  B.  630;  24  L.  J.  O.  P.  60. 

(e)  Edwards  v.  M'Leay,  (1815-)  G.  Coop.  308,  312;  (1818)  2  Sw.  287; 
Berry  v.  Armistead,  (1836)  2  Ke.  221;  5  L.  J.  N.  S.  Ch.  370;  Lovell 
v.  Hicks,  (1836)  2  Y.  &  O.  46;  5  L.  J.  N.  S.  Ex.  Eq.  101;  Roddy  v. 
Williams,  (1845)  3  J.  &  L.  1  ;  see  Jillard  v.  Edgar,  (1849)  3  De  G.&  S. 
at  p.  507;  Money  v.  Jorden,  (1852)  2  D.  M.  &  G.  318;  21  L.  J.  Ch.  893; 
rev.  (1854)  5  H.  L.  C.  185;  23  L.  J.  Ch.  865;  Hutton  v.  Bossetert,(l%te) 
7  D.  M.  &  G.  9;  24  L.  J.  Ch.  106.    Generally  as  to  what  is  sufficient 
to  sustain  an  action  of  deceit,  see  Derry  v.  Peek,  (1889)  14  A.  C.  337. 
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EFFECT  OF  CONVEYANCE  ON  EELATIVE 


Chap.  XIII. 
Sect.  6. 


Sola 

fraudulent 

concealment. 


Distinction 
between 
rescission 
before,  and 
setting  aside 
after  com- 
pletion. 


once,  claim  to  have  the  conveyance  set  aside  (/) ;    and  he 
should  be  prompt  in  applying  to  the  Court  (<?). 

A  fraudulent  concealment  by  the  vendor  of  a  material 
fact  which  the  purchaser  has  no  sufficient  means  of  discover- 
ing (/&),  may  entitle  the  purchaser  to  relief  (i}.  Thus,  where 
a  purchaser  in  possession  was  fraudulently  induced  by  the 
vendor  and  his  solicitor,  in  the  absence  of  his  own  pro- 
fessional adviser,  to  pay  the  purchase-money  and  execute 
covenants  for  the  production  of  title  deeds,  while  the  title  to 
part  of  the  property  was  under  investigation  with  reference 
to  a  known  defect,  he  was  held  entitled  to  rescind  the  contract, 
to  recover  his  purchase-money  with  his  costs,  charges  and 
expenses,  and  to  have  the  deeds  of  covenant  he  had  executed 
delivered  up  to  be  cancelled  (fe). 

There  is  a  clear  distinction  between  the  right  to  rescind 
an  executory  contract  before  completion,  and  the  right  to 
have  the  transaction  set  aside  after  completion.  In  order 
to  obtain  rescission  of  an  executory  contract,  it  is  only  neces- 
sary in  Equity  to  prove  that  there  was  misrepresentation  of  a 
material  fact  inducing  the  contract  (Z).  At  Common  Law 
the  rule  was  not  so  wide;  it  being  necessary  to  show  that 
the  misrepresentation  was  known  to  be  false  by  the  party; 
making  it,  or  was  made  recklessly  with  indifference  to  its 
truth  or  falsehood  (m). 

(/)  Edwards  v.  M'Leay,  sup.  at  p.  318. 

(gr)  Jennings  v.  Broughton,  (18541)  5  D.  M.  &  G.  126,  139;  23  L.  J. 
Ch.  999;  Kerr  on  Fraud,  5th  ed.  p.  403;  and  see  First  Nat.  Re-ins.  Co. 
v.  Greenfield,  1921,  2  K.  B.  260. 

(A)  Conybeare  \.  New  Brunswick  It.  Co.,  (1860)  1  D.  F.  &  J.  578; 
29  L.  J.  Ch.  435;  9  H.  L.  Cas.  711;  31  L.  J.  Ch.  297;  New  Brunswick 
R.  Co.  v.  Muggeridge,  (I860)  1  Dr.  &  S.  363;  30  L.  J.  Ch.  242;  Chitty 
on  Contracts,  17th  ed.  p.  7S2.  Aliter,  if  the  defect  is  patent;  see  Lowndes 
v.  Lane,  (1789)  2  Cox,  363. 

(«!)  Edwards  v.  M'Leay,  (1815)  G.  Coop.  308,  312;  Early  v.  Garrett, 
(1829)  4  Man.  &  E.  687,  690;  8  L.  J.  (O.  S.)  K.  B.  76;  and  see 
Gibson  v.  D'Este,  (1843)  2  Y.  &  C.  C.  C.  577;  (1848)  1  H.  L.  C. 
605;  Small  v.  Attwood,  (1832)  You.  407,  455;  (1838)  6  Ol.  &  F.  232. 

(*)  Berry  v.  Armistead,  (1836)  2  Ke.  221;  5  L.  J.  N.  S.  Ch.  .370. 

(Z)  Derry  v.  Peek,  (1889)  14  A.  C.  337,  359;  58  L.  J.  Oh.  864;  Red- 
grave v.  Hurd,  (1881)  20  Ch.  D.  1,  12;  51  L.  J.  Ch.  113;  Pollock  on 
Contracts,  9th  ed.  pp.  609,  612. 

(m)  Redgrave  v.  Hurd,  (1881)  20  Oh.  D.  p.  13;  Derry  v.  Peek,  sup. 
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In  the  case  of  an  executed  contract,  however,  where,  for   Chap.  XIII. 
example,  a  property  has  been  conveyed  and  the  purchase- e.  '  ..' 


money  paid,  a  misrepresentation  is  no  ground  for  setting  t  to 

aside  the  transaction,  unless  such  misrepresentation  would  set  aside 
be   not    only   sufficient   to   afford    ground   in    Equity    for  completion— r 
rescission  of  an  executory  contract,  but  also  is  deceitful  in  fraudulent 

Tnirtr6Dr6~ 

contemplation  of  a  Court  of  Law  (n),  or,  as  Lord  Selborne  sentation. 
stated    it,    "  unless    there    is    fraud    or    misrepresentation 
amounting  to  fraud"  (o). 

Mutual  mistake  may  be  a  good  ground  for  rescission  after  Mutual 
conveyance,  though  there  is  neither  fraud  nor  a  total  failure 
of  consideration:  but  it  seems  that  it  will  require  a  very; 
strong  case  to  induce  the  Court  to  exercise  its  jurisdiction  on 
this  ground  (p) :  such  mistake  must  be  one  relating  to  the 
substance  of  what  was  purchased  (q). 

A  fraudulent  misrepresentation  by  an  agent  may  be  a  Case  of  mis- 
ground  for  setting  aside  a  transaction  (r) ;  but  the  agent's  agent^madJ 
knowledge,  acquired  by  him  otherwise  than  as  agent  in  the  in  good  faith. 

(w)  Wilde  v.  Gibson,  (1848)  1  H.  L.  C.  605;  following  Edwards  v. 
M'Leay,  (1818)  2  Sw.  287;  Legge  v.  Croker,  (1811)  1  B.  &  B.  506; 
Hart  v.  Swaine,  (1877)  7  Ch.  D.  42;  47  L.  J.  Ch.  5;  Brett  v.  dowser, 
(1880)  5  C.  P.  D.  376;  Brownlie  v.  Campbell,  (1880)  5  A.  C.  925;  Joliffe 
v.  Baker,  (1883)  11  Q.  B.  D.  255;  52  L.  J.  Q.  B.  609.  bee  also  Soper 
v.  Arnold,  (1887)  37  Ch.  D.  96,  102;  (1889)  14  A.  C.  429;  59  L.  J.  Oh. 
214;  Derry  v.  Peek,  (1889)  14  A.  C.  337;  58  L.  J.  Ch.  864;  Lagunas 
Nitrate  v.  Lagunas  Syndicate,  1899,  2  Ch.  392;  68  L.  J.  Ch.  699;  May 
v.  Platt,  1900,  1  Ch.  616,  623;  69  L.  J.  Ch.  357;  Seddon  v.  N.  E.  Salt 
Co.,  Ltd.,  1905,  1  Ch.  326;  cf.  Scott  v.  Coulson,  1903.,  2  Ch.  249. 

(o)  Brownlie  v.  Campbell,  sup.  at  p.  937;  Angel  v.  Jay,  1911,  1  K.  B. 
666. 

(p)  Debenham  v.  Sawbridge,  1901,  2  Ch.  98,  109;  70  L.  J.  Ch.  525; 
Scott  v.  Coulson,  sup. 

(q)  lb.;  Re  Tyrell,  (1900)  82  L.  T.  675,  where  the  discovery  of  a 
reversionary  lease  was  held  not  a  good  ground  for  rescission,  though 
known  to  neither  party  at  completion. 

(r)  See  Wilde  v.  Gibson,  (1848)  1  H.  L.  C.  p.  615;  Wilson  v.  Fuller, 
(1842)  3  Q.  B.  58;  Sug.  14th  ed.  248;  Cornfoot  v.  Fowke,  (1840)  6 
M.  &  W.  358;  Conybeare  v.  New  Brunswick  R.  Co.,  (1860)  1  D.  F.  &  J. 
578;  29  L.  J.  Ch.  435;  National  Exchange  Co.  v.  Drew,  (1855)  2  Macq. 
103;  Barry  v.  Croskey,  (1861)  2  J.  &  H.  1;  Ludgater  v.  Love,  (1881) 
44  L.  T.  694;  Ranger  v.  G.  W.  R.  Co.,  (1854)  5  H.  L.  C.  p.  86;  and 
see  S.  Pearson  $  Son,  Ltd.  v.  Dublin  Corp.,  1907,  A.  O.  351,  354,  359. 
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Chap.  XIII.  transaction,  will  not  be  imputed  to  the  principal  ($).  A 
_Sect- 6>  misrepresentation  of  the  agent,  made  in  good  faith,  will  not 
entitle  a  purchaser  to  have  his  money  returned  after  convey- 
ance (£) ;  though  the  innocent  misstatement  by  an  agent  upon 
a  material  point,  e.g.,  of  the  existence  of  a  right  of  way, 
made  without  the  authority  of  the  vendor  (u),  may  be  a  good 
defence  to  a  suit  for  specific  performance  of  the  contract,  or 
a  good  ground  for  rescission  of  it,  so  long  as  it  remains 
executory  (^). 


Terms  on 
which  pur- 
chaser is 
relieved  in 
Equity. 


Where  a  reconveyance  is  decreed,  the  purchaser  will  be 
credited,  in  addition  to  his  purchase-money,  not  only  with 
necessary  outgoings  in  respect  of  the  estate,  but  also  with  the 
amount  of  repairs  and  improvements,  if  executed  before  the 
discovery  of  the  defect  in  title,  and  if  their  repayment  is 
specially  claimed  («/) :  and,  probably,  of  necessary  repairs 
executed  pending  litigation,  if  specially  prayed  (z).  He  will 
also  be  allowed  his  costs  of  the  purchase  and  conveyance  (o), 
and  interest  upon  all  these  several  sums  at  the  rate  of  41.  (b~) 
per  cent,  from  the  times  of  their  respective  payments  or 
expenditure;  and  will  be  debited  with  such  rents  and 
profits  as  he  has,  or  without  wilful  default  (c)  might  have, 
received;  and  with  an  occupation  rent  in  respect  of  any 
part  of  the  estate  which  has  been  in  his  own  possession  (<?). 
Where  a  purchase  was  set  aside  for  fraud  on  the  part  of  the 
purchaser,  and  the  rents  exceeded  the  interest  of  the  pur- 

(«)  Wilde  v.  Gibson,  (1848)  1  H.  L.  C.  605;  Alvanley  \.  Kinnaird, 
(1849)  2  M.  &  G.  1,  6;  and  see  s.  199  of  the  L.  P.  Act,  1925. 

(£)  See  Rutherford  v.  Acton-Adams,  1915,  A.  C.  866,  869. 

(«)  Brett  v.  Clowser,  (1&80)  5  C.  P.  D.  376. 

(#)  See  above,  p.  85. 

(y)  See  Edwards  v.  M'Leay,  (181&)  2  Sw.  289;  Hart  v.  Swaine,  (1877) 
7  Ch.  D.  42;  47  L.  J.  Ch.  5;  and  see  Seton,  7th  ed.  pp.  2250—2255. 

(z)  See  Sug.  14th  ed.  254. 

(a)  Edwards  v.  M'Leay,  sup.    See  the  decree. 

(6)  See  Gibson  v.  D'Este,  (1843)  2  Y.  &  O.  C.  O.  581;  Eloomer  v. 
Spittle,  (1872)  13  Eq.  427. 

(c)  See  the  decrees  in  Gibson  v.  D'Este,  sup.;  Wilde  v.  Gibson,  (1848) 
1  H.  L.  C.  636;  and  Murray  v.  Palmer,  (1805)  2  Sch.  &  L.  474,  490; 
but  see,  contra,  the  judgment,  ib.  489;   and  see  Summers  v.   Griffiths, 
(1S66)  35  Beav.  27 ;  Frees  v.  Coke,  (1871)  6  Oh.  645,  where  a  direction 
as  to  annual  rests  was  on  appeal  struck  out  of  the  decree. 

(d)  See  Gibson  v.  D'Este,  sup. 
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chase-money,  annual  rests  were  directed  until  the  principal   Ohap.  xin. 

should  be  liquidated  (e) :  but  a  special  case  must  be  shown  to  . 

warrant  such  a  direction  (/). 

In  one  case  the  purchaser,  obtaining  a  decree  for  rescinding  Allowed  to 
a  purchase  on  the  ground  of  fraud,  was  allowed  to  follow 
the  stock  in  which  part  of  the  purchase-money  had  been 
invested  (</) ;  but  the  decree  rescinding  the  purchase  was 
subsequently  reversed;  and  it  became  unnecessary  to  prose- 
cute an  appeal  which  had  been  lodged  to  the  House  of  Lords. 
Lord  St.  Leonards  remarks  that  this  is  the  only  case  in  which 
Equity  has,  under  such  circumstances,  followed  the  purchase- 
money,  and  that  the  order,  on  appeal,  could  hardly  have  been 
maintained  (h) , 

A  claim  after  conveyance,  simply  for  compensation  in  Compensa- 
respect  of  defects  in  the  estate,  will  be  dismissed  in  the 
absence  of  an  express  condition  for  compensation  (i). 
While  the  contract  is  still  executory,  and  rescission  upon 
ordinary  equitable  grounds  is  therefore  still  possible,  the 
common  condition  for  compensation  appears  simply  to  pro- 
vide an  additional  remedy,  alternative  to  that  of  rescission. 
But  rescission  may  become  impossible,  either  by  the  contract 
having  been  executed,  or  by  the  purchaser  having  other- 
wise affirmed  the  contract.  In  such  cases  it  is  a  question  of 
intention  whether  the  remedy  by  way  of  -compensation  for 
the  error  or  misstatement  remains.  In  general,  where  parties 
enter  into  a  preliminary  contract,  which  is  afterwards  to  be 
carried  out  by  a  deed,  the  contract  (becomes  extinguished  in 
the  deed  when  it  is  executed,  and  can  no  longer  be  looked  at 
for  any  purpose.  But  the  ordinary  provision  for  compensa- 
tion is  construed  not  as  one  which  is  intended  to  be  carried 

(e)  Donovan  v.  Fricker,  (1®21)  Jac.  165. 

(/)  See  Neesom  v.  Clarkson,  (1845)  4  Ha.  97;  Frees  v.  Coke,  (1871) 
6  Oh.  645,  651. 

(g)  Attwood  v.  Small,  (1832)  Younge,  407,536—538;  (1838)  6  C.  &F. 
232;  Ernest  v.  Croysdill,  (1860)  2  D.  F.  &  J.  175,  at  pp.  188,  197. 

(A)  Sug.  14th  ed.  256. 

(»)  Newham  v.  May,  (1824)  IS  Pr.  749;  Leuty  v.  HUlas,  (1858)  2 
D.  &  J.  110;  27  L.  J.  Oh.  534;  Clayton  v.  Leech,  (1889)  41  Oh.  D. 
103;  61  L.  T.  69;  Debenham  v.  Sawbridge,  1901,  2  Oh.  98,  108;  70  L.  J. 
Ch.  525;  and  see  Lawrence  v.  Hull,  (1924)  41  T.  L.  R.  75. 


684  EFFECT  OF  CONVEYANCE  ON  RELATIVE 

Chap.  XIII.    out  by  the  deed  of  conveyance,  but  as  continuing  to  exist 

1_! outside  it,  and    may  therefore    be   enforced  ,after  convey^ 

ance  (/c).  The  condition  is  not,  however,  intended  .to  apply 
to  the  case  of  a  defect  of  .title,  but  only  to  an  error  or  mis- 
statement  in  the  description  of  the  subject-matter  ,of  the 
sale,  such  as  an  error  in  the  quantity,  nature,  tenure  or  extent 
of  the  vendor's  interest.  Thus,  where,  after  completion  of 
a  sale  by  the  Court,  it  was  found  that  some  of  the  dwelling 
rooms  over  a  cellar  beneath  the  property  belonged  to  a  third 
party,  the  purchaser's  claim  for  compensation  was  refused  (Z) ; 
so,  where  the  property  sold  as  freehold  turned  out  to  be 
a  life  estate  (m) .  If  the  purchaser  knows  of  a  defect  before 
completion,  it  seems  that  he  cannot  take  advantage  of  the 
condition  after  completion  (n) .  The  remedy  will,  it  seems, 
be  barred  after  six  years  from  the  date  of  the  contract,  if  not 
under  seal.  , 

Action  for  A  purchaser  may,  after  conveyance,  bring  an  action  for 

damagea.  damages  for  a  fraudulent  misrepresentation  concerning  the 
property  (o)  or  the  title,  though  it  is  made  not  directly  to 
the  purchaser,  but  to  a  person  in  treaty  for  the  property  who 
communicates  it  to  the  purchaser  (p] .  He  may  also  recover 
damages  for  breach  of  an  agreement  which  is  in  fact 

(jfc)  Cann  v.  C.,  (1830)  3  Si.  447;  Bos  v.  Helsham,  (1866)  L.  R,  2  Ex. 
72;  36  Ir.  J.  Ex.  20;  Be  Turner  and  SJcelton,  (1879)  13  Ch.  D.  130;  49 
L.  J.  Ch.  114;  Palmer  v.  Johnson,  (1884)  13  Q.  B.  D.  351;  Flewitt  \. 
Walker,  (1885)  33  W.  R.  894;  Clayton  v.  Leech,  (1889)  41  Ch.  D.  103; 
61  L.  T.  69;  Farrer,  Conditions  of  Sale,  2nd  ed.  p.  94;  Debenham  v. 
Sawbridge,  1901,  2  Ch.  98;  70  L.  J.  Ch.  525. 

(T)  Debenham  v.  Sawbridge,  sup. 

(m)  Ex  p.  Riches,  (1883)  27  Sol.  J.  313. 

(«)  See  Ee  Turner  and  Skelton,  (1879)  13  Ch.  D.  p.  133;  Clayton  v. 
Leech,  (1889)  41  Ch.  D.  p.  106. 

(o)  Dobell  v.  Stevens,  (1825)  3  B.  &  C.  623;  3  L.  J.  Q.  B.  89; 
Mummery  v.  Paul,  (1845)  1  C.  B.  316;  Gerhard  v.  Bates,  (1853)  2 
E.  &  B.  476;  22  L.  J.  Q.  B.  364;  Fuller  v.  Wilson,  (1842)  3  Q.  B.  58, 
68;  though  made  by  an  agent,  S.  C.;  Wauton  v.  Coppard,  1899,  1  .Ch. 
92;  68  L.  J.  Ch.  8;  8.  Pearson  §  Son,  Ltd.  v.  Dublin  Corp.,  1907,  A.  O. 
351,  354,  359. 

(p)  Pilmore  v.  Hood,  (1838)  5  Bing.  N.  C.  97;  8  L.  J.  C.  P.  11;  and 
see  Langridge  v.  Levy,  (1837)  2  M.  &  W.  519,  532;  6  L.  J.  Ex.  137; 
Early  v.  Garrett,  (1829)  4  Man.  &  R.  687;  8  L.  J.  K.  B.  76;  cf. 
Debenham  v.  Sawbridge,  sup. 
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collateral,  e.g.,  where  the  vendor  on  a  sale  agreed  to  supply   Chap.  XIH. 

Qv^j-fcA.      f* 

and  instal  certain  fixtures  (r). 


(7)  Purchaser's  right  to  pay  off  incumbrances  out  of         Section  7. 
unpaid  pureba&&-money . 

After  the  conveyance  has  been  executed,  the  purchaser  How  far  a 

/  N    i.     ,  ,,  ,  ,.,  .        purchasercan, 

may  (s)  discharge  out  of  any  purchase-money  which  remains  after  convey- 
unpaid,  any  incumbrances  to  which  the  land  is  not  sold  ance»retain 

1  _  *         t  _  incumbrances 

subject  and  which  either  have  been  created  by  the  vendor  out  of  unpaid 
himself  or  are  covered  by  his  covenants  for  title  (t):  but 
not  incumbrances  paramount  to  his  title,  and  not  covered  by 
his  covenants  (w).  This  right,  it  is  conceived,  would  not, 
where  security  lias  been  given  for  the  purchase-money ,  prevail 
as  against  an  assignee  of  such  security  for  valuable  con- 
sideration and  without  notice,  who  previously  to  taking  the 
assignment  had  ascertained  from  the  purchaser  the  existence 
of  the  debt.  As  stated  by  Lord  St.  Leonards,  the  purchaser, 
even  where  incumbrances  have  been  fraudulently  concealed, 
"  has  no  lien  on  the  purchase-money  after  it  is  appropriated 
by  the  vendor"  (x). 

Where  the  same  solicitor,  acting  for  both  'parties,  had  0ut°fPur- 

.  „         ,  f  chase-money 

received  the  purchase-money,  with,  as  alleged  by  the  pur-  paid  to 
chaser,  the  knowledge  of  an  incumbrance,  the  Court  held  common &8 
that  he  had  so  received  it  as  agent  of  the  vendor,  and  the  agent, 
purchaser's  petition  to  have  it  applied  in  discharge  of  the 
incumbrance  was  dismissed  with  costs  (y). 

A  purchaser,  buying  up  incumbrances  which  the  vendor  is  Purchaser 
bound  to  satisfy,  can  charge,  as  against  the  latter,  only  the 
price  actually  paid  for  them  (z). 

(y)  Sounders  v.  Cockrill,  (1902)  87  L.  T.  30. 

(«)  See  Maynard's  case,  (1676)  Freem.  1;  Anon.,  ib.  106. 

(0  Sug.  14th  ed.  548;  Tourville  v.  Naish,  (1734)  3  P.  W.  307. 

(«)  Thomas  v.   Powell,   (1794)   2  Cox,   394;    Fane   v.   Lord  Barnard. 
(1708)  Gilb.  R.  6;  Farrer,  Conditions  of  Sale,  2nd  ed.  pp.  46— 47. 

(a;)  Sug.    14th  ed.  553;   and  see  Cator  v.  Lord   Pembroke,   (1787)  2 
Br.  C.  C.  282. 

(y)  Tylee  v.  Webb,  (1851)  14  Beav.  14. 

00  Cane  v.  Lord  Allen,  (1814)  2  Dow,  p.  296. 
D. — VOL.  II.  6 
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EFFECT  OF  CONVEYANCE  ON  RELATIVE 


Sect.  8.  (8)  Purchaser's  remedy  in  Equity,  if  he  buy  his  own  estate 
— or  if  lands  are  omitted  from  conveyance — and  as  to 
further  assurance  in  Equity  and  by  Statute. 


Purchaser 
buying  his 
own  estate 
relieved  in 
Equity. 


If  the  purchaser  by  an  error  agrees  to  buy  a  property 
which  already  belongs  to  him  he  can,  'in  Equity,  and  pro- 
bably at  Law  («),  recover  his  purchase-money;  though  .he 
might  have  discovered  his  right  from  the  abstract  of  title  (&) ; 
and  the  absence  of  fraud  in  the  vendor  will  not  bar  the 
relief  (c). 


Whether  so 
if  he  buy 
estate  which 
has  no 
existence : 


And  a  purchaser  who,  though  without  any  fault  on  the 
part  of  the  vendor,  buys  an  estate  twhich  in  fact  has  no 
existence,  (e.g.,  &  remainder  expectant  on  an  estate  tail  which 
has  been  barred,)  can  obtain  relief  in  Equity  (d) ;  but  it  is 
otherwise  if  the  purchaser  buys  an  estate  the  existence  of 
which  he  knows  to  be  doubtful  (e).  The  principle  was 
doubted  by  Lord  St.  Leonards  (/) :  but  it  has  been  decided 
that,  even  at  Law,  an  action  lies  in  such  a  case  to  recover  the 
purchase-money  as  money  paid  without  consideration: — as 
where  a  life  annuity  is  sold  after  the  death  of  the  cestui  que 
vie(g). 

(a)  Strickland  v.  Turner,  (1852)  7  Ex.  208;  22  L.  J.  Ex.  115. 

(6)  Bingham  \.  B.,  (1748)  1  Ves.  sen.  126;  Cochrane  \.  Willis,  (1865) 

1  Ch.  58;  35  L.  J.  Gh.  36;  Jones  v.  Clifford,  (1876)  3  Oh.  D.  779;  45 
L.  J.  Ch.  809;  and  see  Huddersfield  Banking  Co.  v.  Henry  Lister,  1895, 

2  Ch.  273,  281;  64  L..  J.  Ch.  523;   and  as  to  cases  of  compromise  of 
doubtful  rights,  Lansdown  v.  L.,  (1730)  Mos.  364;  Leonard  v.  L.,  (1812) 
2  B.  &  B.   171;    Stewart  v.  S.,  (1839)  6  C.  &  F.  911;   and  notes  to 
Stapilton  v.  8.,  1  Wh.  &  T.  L.  O.  9th  ed.  178. 

(e)  Bingham  v.  B.,  sup.;  Huddersfield  Banking  Co.  v.  Henry  Lister, 
1895,  2  Ch.  273,  281. 

(d)  Hitchcock   v.    Giddings,    (1817)   4   Pr.    135;    Ridgway   v.   Sneyd, 
(1854)  Kay,  at  p.  635;  Debenham  v.  Sawbridge,  1901,  2  Ch.  at  p.  109. 
Cf.  Clare  v.  Lamb,  (1875)  L.  R.  10  C.  P.  334. 

(e)  Griffin  v.  Caddell,  (1875)  9  I.  R.  C.  L,.  488;  Jefferys  \.  Fairs, 
(1876)  4  Ch.  D.  448. 

(/)  See  Sug.  14th  ed.  247;  and  see  Clare  v.  Lamb,  sup. 

(^)  Strickland  v.  Turner,  (1852)  7  Ex.  208;  22  L.  J.  Ex.  115;  Barr 
v.  Gibson,  (1838)  3  M.  &  W.  at  p.  399;  Hastie  \.  Couturier,  (1853)  9 
Ex.  102;  22  L,  J.  Ex.  299;  Gompertz  v.  Bartlett,  (1853)  2  E.  &B.  849; 
23  L.  J.  Q.  B.  65;  Chapman  v.  Speller,  (1850)  14  Q.  B.  621;  19  L.  J. 
Q.  B.  239;  Kearney  v.  Ryan,  (1878)  2  L.  R.  Ir.  61. 
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Where  a  creditor  of  an  insolvent  firm,  one  of  the  members  Chap.  xin. 
•of  which  was  also  separately  insolvent  and  non  compos,  in  '   ' 


order  to  procure  a  title  to  the  .separate  interest  of  the  non  °5 

.  .  .  -t       •>  t  tne  vendor  to 

compos  partner,  issued  an  execution  against  him  and  sold  by  be  utterly 
the  sheriff,  with  the  intention  of  himself  purchasing  so  as  to  v        B8S* 
facilitate  dealings  with  the  partnership  estate,  but  was  in  fact 
outbidden  by  a  stranger,  the  purchaser  was  relieved  from  his 
purchase,  with  costs  against  the  vendor;  on  the  ground  that 
the  property  was  utterly  worthless,  within  the  vendor's  know- 
ledge; and  that  the  sale  was  entirely  under  his  control:  "  the 
fraud  arose  upon  taking  the  money  "  (h). 


Where  lands  were  shown  to  a  purchaser  as  part  of  the 
property  he  was  purchasing,  but  such  lands  (under  a  name  Equity  lands 
by  which  he  did  not  know  them)  were  excepted  from  the  8hown.  *° h"* 

it  '  *  or  acci- 

conveyance,  it  was  held  that  the  purchaser,  who  had  got  in  dentally 
the  legal  estate  which  had  been  outstanding  in  a  mortgagee, 
could  hold  the  lands  against  a  subsequent  purchaser  for 
valuable  consideration  and  without  notice  (i).  So  also,  where 
lands  are  shown  to  a  purchaser  as  part  of  the  property  he  is 
buying,  he  is,  it  seems,  entitled  to  the  same  in  'Equity, 
although  they  have  been  accidentally  omitted  from  the 
conveyance  (fc).  And,  as  a  general  rule,  where  the  con- 
veyance is  executed  for  the  purpose  of  giving  effect  to  the 
agreement,  and  by  fraud,  accident,  or  mistake,  it  gives  to 
the  purchaser  less  than  he  is  entitled  to,  he  may  call  upon  the 
Court  to  rectify  the  defective  conveyance,  and  give  him  all 
that  the  agreement  comprehended,  even  though  the  omitted 
property  has  in  the  meantime  been  conveyed  to  another  pur- 
chaser taking  with  notice  (I}:  but  not  where  the  omitjted 
property  has  in  the  meantime  been  conveyed  to  another 
purchaser  without  notice;  in  such  a  case,  unless  there  is 
fraud,  it  seems  that  no  compensation  can  be  given  (m). 

(A)  Smith  v.  Harrison,  (1857)  26  L.  J.  Ch.  412,  414. 

(t)  Oxwick  v.  Brockett,  (1698)  1  Eq,  Ca.  Ab.  355. 

(k)  See  Cass  v.  Waterhome,  (1691)  Ch.  Free.  29;  and  see  Nelson  v. 
N.,  (1628)  Nels.  7;  Calverley  v.  Williams,  (1790)  1  Ves.  210. 

(0  See  Craddock  Bros.,  Ltd.  v.  Hunt,  1922,  2  Ch.  809;  1923,  2  Ch. 
136. 

(m)  See  Leuty  v.  Hillas,  (1858)  2  D.  &  J.  110;  27  L.  J.  Ch.  534; 
cf.  Ellis  v.  Hills,  (1892)  67  L.  T.  287. 

6(2) 


688 


EFFECT  OF  CONVEYANCE  ON  RELATIVE 


Ohap.  XIII. 
Sect.  8. 

When  relief 
afforded. 


Feeding  the 
estoppel. 


May  require 
Tender  to 
convey 
subsequently- 
acquired 
interests 
previously 
ineffectually 
conveyed. 


Belief  upon  a  defective  instrument  is  the  more  readily 
afforded  when  the  party  to  be  charged  thereon  is  himself  the 
person  who  prepared  or  perfected  it(w).  But  where  the 
original  agreement  is  of  doubtful  construction,  and  the  con- 
veyance is  definite  and  unequivocal,  it  is  not  easy  to  avoid 
the  conclusion  that  the  latter  may  be  the  best  evidence  of  the 
terms  of  the  actual  agreement  (o).  If  the  purchaser's  bill 
in  such  a  case  is  dismissed,  and  the  purchase-money  has 
been  paid  by  him  into  Court,  and  not  invested,  he  must  pay 
interest  upon  it  to  the  vendor  (p). 

By  the  doctrine  of  estoppel,  as  it  exists  at  Common  Law, 
where  a  vendor  has  purported  to  grant  an  interest  in  land 
which  he  did  not  at  the  time  possess  but  subsequently 
acquires,  the  benefit  of  the  subsequent  acquisition  goes 
automatically  to  the  grantee,  or,  as  it  is  usually  expressed, 
feeds  the  estoppel.  Such  estoppel  rests,  at  Common  Law, 
on  the  recitals  contained  in  the  conveyance,  and  it  is  only 
these  recitals  wThich  the  vendor  has  to  make  good  (<?). 

The  doctrine  of  estoppel  in  Equity  does  not  depend  merely 
on  the  recitals,  but  extends  to  all  cases  where  a  vendor  (or 
mortgagor)  purports  to  convey  a  larger  interest  than  he 
possesses  at  the  time,  but  which  he  afterwards  acquires. 
And  accordingly,  independently  of  the  covenant  for  further 
assurance,  a  vendor  may  be  compelled  in  Equity  to  perfect 
a  defective  title,  even  by  conveying  any  interest  in  the  estate 
which  he  may  have  subsequently  acquired  for  valuable  con- 
sideration (r).  "  I  do  not  place  much  reliance  upon  the 
covenant  for  further  assurance,"  said  Shad  well,  V.-C., 
"  because  I  take  the  law  to  be  that  if  a  person  has  conveyed 
a  defective  title  and  afterwards  acquires  a  good  title,  this 

(n)  See  Ex  p.  Wright,  (1812)  19  Ves.  at  p.  257;  Collett  v.  Morrison, 
(1851)  9  Ha.  at  p.  176. 

(o)  Per  V.-C.  Wigram,  Humphries  v.  Home,  (1844)  3  Ha.  at  pp.  277, 
278. 

(p)  8.  C. 

(?)  Sajapakse  v.  Fernando,  1920,  A.  C.  892.  897 ;  Fernando  v.  Guna- 
tillaka,  1921,  2  A.  C.  357,  366. 

(r)  Noel  v.  Bewley,  (1829)  3  Sim.  103;  Jones  v.  Kearney,  (1842)  1 
D.  &  War.  134,  159;  Re  Bridgwater's  Settlement,  1910,  2  Ch.  342,  346. 
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•Court  will  make  that  good  title  available  to  make  the  con- 
veyance  effectual"  (s).  The  right  may  be  enforced  against 
the  vendor's  representatives,  and  parties  claiming  under  him 
for  valuable  consideration  with  notice  (£).  Where  a  person 
entitled  to  a  reversionary  interest  in  a  moiety  of  a  trust  fund 
purported  to  mortgage  the  entirety  of  the  fund  in  reversion, 
and  he  subsequently  became  entitled  under  an  intestacy  to 
the  other  moiety  of  the  fund,  it  was  held  that  the  mortgage 
must  be  treated  as  extending  over  the  entire  fund  (u).  But 
(semble)  a  purchaser  cannot  claim  the  interest  which  a  person 
who  is  present  at  and  assents  to  the  purchase,  but  is  no  party, 
to  the  conveyance  or  contract,  subsequently  acquires  (x). 

Where  in  a  conveyance  it  is  recited  that  the  vendor  as  No  estoppel 
"legally  or  equitably  entitled  to  the  property,"  or  that  the 
vendor  "is  seised  or  otherwise  well  and  sufficiently  entitled 
for  an  estate  of  inheritance  in  fee  simple  in  possession  free 
from  incumbrances  "  such  recitals  cannot  operate  by  way  of 
estoppel,  so  aa  to  pass  the  pf  ter-acquired  legal  estate  (y).  But 
a  particular  recital  of  title,  "precise  and  unambiguous,"  as 
e.g.,  that  the  vendor  is  seised  of  the  legal  estate  (2),  or  even 
that  the  vendor  is  seised  (a),  has  the  effect  of  an  estoppel, 
unless  it  be  contradicted  by  other  parts  of  the  same  deed  (6). 
A  covenant  that  a  mortgagor  has  power  to  convey  the  legal 
estate  is  not  such  a  precise  averment  that  he  has  the  legal 

(«)  Noel  v.  Bewley,  (1829)  3  Si.  p.  116. 

(f)  Jennings  v.  Moore,  (1708)  2  Vern.  609;  Ellis  v.  Hills,  (1892) 
67  L.  T.  287. 

(«)  Re  Bridgwater's  Settlement,  1910,  2  Ch.  342,  346. 

(x)  Thompson  v.  Simpson,  (1845)  2  J.  &  L.  110. 

(y)  Right  v.  Bucknell,  (1831)  2  B.  &  Ad.  278;  Sug.  14th  ed.  739,  n.; 
Lloyd  v.  Z.,  (1843)  4  D.  &  War.  354;  Heath  v.  Crealock,  (1874)  10 
Ch.  22,  30;  43  L,.  J.  Ch.  169;  but  see  Re  Horton,  (1885i)  51  L.  T.  420; 
Onward  Building  Soc.  v.  Smithson,  1893,  1  Ch.  1.  Cf.  Fernando  v. 
Gunatillaka,  1921,  2  A.  O.  357,  366—367. 

(r)  Heath  v.  Crealock,  sup. 

(a)  Bensley  v.  Btirdon,  (1826)  2  S.  &  S.  519;  on  app.  8  L.  J.  (O.  S.) 
Ch.  85,  87;  Carpenter  v.  Buller,  (1841)  8  M.  &  W.  209;  Doe  v.  Stone, 
(1846)  3  C.  B.  176;  15  L.  J.  O.  P.  234;  Wiles  v.  Woodward,  (1850) 
5  Ex.  557 ;  20  L.  J.  Ex.  261 ;  Horton  v.  Westminster  I.  Commrs.,  (1852) 
7  Ex.  780;  21  L.  J.  Ex.  297;  Fawcus  v.  Porter,  (1850)  3  O.  &  K.  309; 
Norton  on  Deeds,  2nd  ed.  212. 

(&)  Crofts  v.  Middleton,  (1856)  8  D.  M.  &  G.  192;  25  L,.  J.  Ch.  513. 
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Chap.  XIII.    estate  as  to  create  an  estoppel;  and  it  appears  that  an  estoppel 
iet'8'       cannot  in  any  case  be  created  by  a  covenant  for  title  (c). 

Voidable  The  Fines  and  Recoveries  Act,  1833,  s.  38,  provides  that 

where  a  voidable  estate  has,  either  before  or  after  the  passing 


tail;  con-  of  the  Act,  been  created  by  a  tenant  in  tail  in  favour  of  a 
by  subsequent  purchaser  for  valuable  consideration,  any  subsequent  assur- 
assurance.  un(jer  the  Act,  (other  than  a  lease  not  requiring  enrol- 


ment,) whatever  may  be  its  object  or  the  extent  of  estate* 
intended  to  be  thereby  created,  confirms  the  previous  voidable 
estate  to  the  extent  to  which  the  tenant  in  tail  alone,  or  the 
tenant  in  tail  with  the  consent  of  the  protector,  (if  there  be 
one,  and  he  consent  to  such  subsequent  assurance,)  could 
confirm  the  same  under  the  Act:  but  this  is  not  to  affect 
any  purchaser  for  valuable  consideration,  to  whom  such 
subsequent  assurance  may  be  made,  without  express  notice 
of  the  previous  voidable  estate  (<?).  So,  before  the  Act,  a 
fine  by  a  tenant  £n  tail  confirmed  his  previous  voidable 
conveyance  (e). 

It  will  be  borne  in  mind  that  since  the  L.  P.  Act,  1925, 
a  legal  estate  tail  cannot  be  created  or  subsist;  but  by  s.  130 
of  that  Act  an  interest  in  tail  may  be  created  by  may  of  trust 
in  any  property  by  the  like  expressions  as  those  by  which 
before  the  Act  an  estate  tail  could  have  been  created  by  deed 
in  freehold  land,  and  with  the  like  results,  including  the 
right  to  bar  the  entail,  and  all  statutory  provisions  relating  to 
estates  tail  in  real  property  are  to  apply  to  entailed  interests 
in  personal  property.  Disentailing  deeds  do  not  now  require 
enrolment  (/). 

(e)  General  Finance  Co.  v.  Liberator  Benefit  Soc.,  (1878i)  10  Oh.  D. 
15;  Onward  Bldg.  Soc.  v.  Smithson,  1S93,  1  Ch.  p.  13. 

(d~)  See,  as  to  bankruptcy  of  a  tenant  in  tail  who  has  created  a  voidable 
estate,  s.  62  of  Fines  and  ^Recoveries  Act;  and  see,  as  to  confirmation  of 
the  voidable  estates  of  purchasers  under  the  bankruptcy  of  a  tenant  in 
tail,  ss.  60,  61,  and  65  of  Act;  Styrgis  v.  Morse,  (1860)  2  D.  F.  &  J. 
223;  29  L.  J.  Oh.  766.  As  to  the  power  of  a  trustee  under  the  Bkcy. 
Act,  1914,  over  the  bankrupt's  estate  tail,  see  s.  55  (5). 

(e)  Lloyd  v.  L.,  (1843)  4  D.  &  War.  354. 

(/)  S.  133  of  the  L.  P.  Act,  1925. 
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(9)  As  to  the  general  rights  and  liabilities  of  purchaser 
under  the  conveyance. 

If  the  conveyance  is  executed  during  the  existence  of  a  Purchaser's 
tenancy,  the  purchaser  of  the  reversion,  though  merely  for  it^ropertyi 
years  (#),  thereupon  becomes  entitled  to  the  accruing  (ft)  and  lease»  &c- 
future  rent;  and  may  recover  it  by  action,  or  (after  giving 
notice  .of    the    conveyance)    by  distress  (i):  but  he  cannot 
recover  arrears  due  before  the  conveyance,  unless  such  arrears 
have  been  expressly  assigned  to  him  (fc)  ;  and  then  only  by 
action  and  not  by  distress  (Z).     But  the  condition  of  re-entry 
may  be  enforced  by  a  purchaser  in  respect  of  arrears  arising 
partly  before  and  partly  after  conveyance  (m).    A  purchaser 
cannot  recover  from  the  tenant  rent  which  became  due  after 
conveyance,  but  which  the  purchaser  in  ignorance  of  the  sale, 
has  paid  to  the  vendor  (n),  but  the  purchaser  could  claim  the 
same  from  the  vendor  as  money  received  to  the  purchaser's 
use. 

It  would  appear  that  the  purchaser  of  a  part  only  of  a 
rent-charge,  may,  after  conveyance,  distrain  for  his  propor- 
tionate part  (o)  ;  but  that  a  severance  of  the  reversion  destroys 
the  right  to  distrain  for  by-gone  rent  (p). 

Wide  powers  of  djistress  and  entry  are  given  to  the  owner 
of  a  rent-charge  (as  well  as  a  power  of  demising  the  rent- 
charge  upon  trust  for  raising  arrears,  &c.)  by  s.  121  of  the 

(^)  Harmer  v.  Bean,  (1863)  3  O.  &  K.  307. 

(A)  Flight  v.  Bentley,  (1835)  7  Si.  149;  4  L.  J.  N.  S.  Oh.  262;  and 
a  parol  agreement  for  apportionment  is  invalid;  Flinn  v.  Calow,  (1840) 
1  Man.  &  G.  580;  Woodfall,  22nd  ed.  p.  304. 

(t)  Moss  v.  Gallimore,  (1779)  1  Doug.  279;  Rogers  v.  Humphreys, 
(1885)  4  A.  &  E.  299;  5  L.  J.  N.  S.  K.  B.  65;  and  see  Cadle  v.  Moody, 
(1861)  7  Jur.  N.  S.  1249;  30  L.  J.  Ex.  385. 

(k)  Rickett  v.  Green,  1910,  1  K.  B.  253. 

(I)  Flight  v.  Bentley,  (1835)  7  Si.  151. 

(m)  Rickett  v.  Green,  sup. 

(n)  L.  P.  Act,  1925,  s.  151,  replacing  4  &  5  Anne,  c.  3  (Ruff.  4  Anne, 
c.  16),  s.  10;  Birch  v.  Wright,  (1786)  1  T.  R.  p.  385. 

(o)  Rivis  v.  Watson,  (18&9)  5  M.  &  W.  255. 

(p)  Stavely  v.  Allcock,  (1861)  16  Q.  B.  636;  20  L.  J.  Q.  B.  320;  see 
Beer  v.  B.,  (1852)  12  C.  B.  60;  21  L.  J.  O.  P.  124;  Woodfall,  21st  ed. 
p:  5&9. 
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Chap.  XIII.  L.  P.  Act,  1925  (which  takes  the  place  of  s.  44  of  the 
Sect'9'  Conv.  Act,  1881);  and  by  s.  122,  a  rent-charge  may  'be 
limited  out  of  another  rent-charge  (#)  and  the  payment 
thereof  may  be  enforced  by  the  appointment  of  a  receiver 
of  the  original  rent-charge,  having  the  same  powers  and 
duties  as  a  receiver  appointed  by  a  mortgagee  entitled  to 
exercise  his  power  of  sale  (r). 


Who  are 
liable  for 
rent- charge. 


A  mere  occupier  or  a  tenant  for  years  is  not  Jiable  as 
such  in  an  action  of  debt  for  non-payment  of  the  rent-charge 
issuing  out  of  the  land  (s).  It  has  been  held,  however,  that 
a  mortgagee  in  fee  of  land  subject  to  a  rent-charge  is  liable 
to  the  owner  of  the  rent-charge  to  pay  the  same,  although 
he  has  not  been  in  possession  (i).  Under  the  new  con- 
veyancing, no  mortgage  being  in  fee  simple,  the  liability 
here  referred  to  would  not,  it  seems,  attach  to  a  mortgagee, 
but  to  the  mortgagor. 


The  A  por-  ^  ^ne  Apportionment  Act,  1870,  all  rents  (u)  are,  like 
tionment  Act.  interest  on  money  lent,  to  be  considered  as  accruing  from 
day  to  day,  and  are  made  apportionable  in  respect  of  time 
accordingly ;  land  the  person  liable  to  pay  the  rent  is  not  to  be 
resorted  to  for  an  apportioned  part;  but  the  entire  rent  is  to 
be  paid  to  the  person  who  would  have  been  entitled  to  receive 
it,  if  not  apportionable;  and  the  right  to  an  apportioned  part 
is  .to  be  enforced  against  him,  not  against  the  tenant  (x). 
Where  a  tenant  becomes  bankrupt,  the  rent  is  apportionable 
under  this  Act,  the  landlord  being  entitled  to  prove  in  the 
bankruptcy  for  so  much  of  the  rent  as  has  accrued  due  prior 

(#)  This  was  not  possible  before  1926;  see  Go.  Ldtfc.  47  a;  Stafford  v. 
Buckley,  (1750)  2  Ves.  sen.  170. 

(r)  See  L.  P.  Act,  1925,  s.  109. 

(s)  Re  Herbage  Rents,  1806,  2  Oh.  811;  Foley's  Charity  Trustees  \, 
Dudley  Corp.,  1910,  1  K.  B.  £17. 

(f)  Cundiff  v.  Fitzsimmons,  1911,  1  K.  B.  513. 

(M)  The  term  includes  rent-service,  rent-charge,  rent-seek,  tithes,  and 
periodical  payments  in  lieu  of  or  in  the  nature  of  rent  or  tithe;  see  s.  5. 

O)  S.  4;  Re  Howell,  1885,  1  Q.  B.  844;  64  L.  J.  Q.  B.  454;  and  see 
Bishop  of  Rochester  v.  Le  Fanu,  1906,  2  Ch.  513,  522.  See  also  Re  South 
Kensington  Co-op.  Stores,  (1881)  17  Ch.  D.  161;  50  L.  J.  Ch.  446; 
Shackell  v.  Chorlton,  18i95>,  1  Oh.  378;  64  L.  J.  Ch.  353,  cases  of  company 
in  liquidation  remaining  in  possession. 
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to  the  date  of  the  order  of  adjudication,  and  to  distrain  for   Chap.  XIII. 
the  f ull  rent  due  after  that  day. 

Where  a  tenancy  in  the  property  is  subsisting  at  the  date  And  to  sue 
of  the  conveyance,  the  purchaser  of  the  reversion  may,  jt  covenant, 
seems,  sue  upon  breaches  of  covenants  which  occurred  before 
conveyance  (y) ;  but  not,  it  would  seem,  if  the  lease  is  deter- 
mined before  the  conveyance,  though  the  tenancy  continue 
as  a  tenancy  from  year  to  year  (2).  Where  a  purchaser  takes 
a  conveyance  expressly  subject  to  a  subsisting  lease,  of  which 
to  the  purchaser's  knowledge  there  has  been  a  breach  of 
covenant  by  the  lessee  (e.g.,  by  making  an  alteration  without 
licence)  the  purchaser  may  be  deemed  to  have  waived  the 
right  ito  re-enter  in  respect  of  such  breach  (a) . 

A  purchaser's  right  to  sue  exists,  though  he  has  purchased 
the  reversion  only  of  a  part  of  the  demised  premises;  and, 
though  the  term  may,  as  respects  the  residue  of  the  premises, 
have  merged  in  the  reversion  (&).  Thus,  where  there  are 
mutual  covenants  by  owners  of  land  for  themselves,  their  heirs 
and  assigns,  with  adjoining  owners,  their  heirs  and  assigns,  to 
comply  with  certain  conditions,  a  lessee  of  one  of  the  adjoin- 
ing owners  is  an  assign  within  the  covenant,  and  may  sue 
to  restrain  breaches  thereof  (c).  But  a  purchaser  of  the  Tore-enter, 
reversion  .could  not,  prior  to  the  Conv.  Act,  1911,  s.  2, 
enter  in  respect  of  a  breach  of  condition  which  occurred 
before  conveyance  (d),  although  he  could  re-enter  in  respect 

(y)  Sug.  14th  ed.  181;  see  Woodfall,  22nd  ed.  p.  304.  As  to  the 
allegations  necessary  in  a  suit  by  an  assignee  of  the  reversion  on  cove- 
nants, see  Philipps  v.  P.,  (1878)  4  Q.  B.  D.  127;  48  L.  J.  Q.  B.  135; 
Davis  v.  James,  (1884)  26  Gh.  D.  778;  53  L.  J.  Ch.  523;  Danford  v. 
McAnulty,  (1883)  8  A.  O.  456;  52  L.  J.  Q.  B.  652;  AtJein  v.  Rose,  1923, 
1  Ch.  522.  See  a.  141  (3)  of  the  I/.  P.  Act,  1925,  taking  the  place  of 
s.  2  of  the  Conv.  Act,  1911.  ,  ( 

(2)  See  Johnson  v.  St.  Peter's,  Hereford,  (1836)  6  N.  &  M.  106,  115. 

(«)  Davenport  v.  Smith,  1921,  2  Ch.  270.     Cf.  Atkin  v.  Rose,  sup. 

(6)  Badeley  v.  Vigurs,  (1854)  4  E.  &  B.  71;  23  L.  J.  Q.  B.  377; 
Twynam  \.  Pickard,  (1818)  2  B.  &  Aid.  106;  and  see  Mayor  of  Swansea 
v.  Thomas,  (1882)  10  Q.  B.  D.  48;  52  L.  J.  Q.  B.  340. 

(c)  Taite  v.  Gosling,  (1879)  11  Ch.  D.  273;  48  L.  J.  Ch.  397;  and 
see  s.  78  of  L.  P.  Act,  1925. 

(d)  Crane  v.  Batten,  (1854)  23  L.  T.  (O.  S.)  220;  and  see  Hunt  v. 
Remnant,  (1854)  9  Ex.  635;  23  L.  J.  Ex.  135.     The  Conv.  Act,  1911, 
s.  2,  has  been  replaced  by  a.  141  (3)  of  the  L.  P.  Act,  1925. 
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Chap.  XIII.  of  a  continuing  breach  (e).  In  the  case  of  a  lease  not  under 
seal,  the  right  to  sue  upon  it  under  32  Henry  8,  c.  34,  did 
not  pass  with  the  reversion;  and  the  lessor  might,  after  con- 
veying the  reversion,  sue  the  lessee  in  respect  of  breaches 
of  agreement  (e.g.,  to  repair  the  premises),  committed  during 
the  tenancy  but  subsequently  to  the  conveyance  of  the  rever- 
sion (/) :  but  the  assignee  of  the  reversion  might  maintain 
an  action  against  the  tenant  for  use  and  occupation. 

The  rule  that  the  benefit  of  covenants  in  a  lease  would  not 
pass  with  the  reversion  unless  the  lease  was  under  seal  rested 
upon  the  construction  of  32  Hen.  8,  c.  34,  the  words  used 
being  "  indentures  of  lease."  This  Act,  however,  has  been 
repealed  by  the  L.  P.  Act,  1925,  s.  141  of  which  provides 
that  rent  reserved  by  a  lease,  and  the  benefit  of  every  cove- 
nant or  provision  therein  contained,  having  regard  to  the 
subject-matter  thereof,  and  on  the  lessee's  part  to  be  observed 
or  performed,  and  every  condition  therein  contained,  shall 
go  with  the  reversionary  estate  in  the  land,  or  in  any  part 
thereof,  immediately  expectant  on  the  term1,  notwithstanding 
severance  of  the  reversionary  estate,  and  without  prejudice  to 
any  liability  affecting  a  covenantor  or  his  estate.  And  where 
a  person  becomes  entitled  by  conveyance  or  otherwise,  subject 
to  the  term,  to  the  income  of  the  whole  or  any  part  of  the 
land,  such  rent,  covenant  or  provision  may  be  recovered, 
received,  or  enforced  by  him,  notwithstanding  that  he 
becomes  entitled  after  the  condition  of  re-entry  or  forfeiture 
has  become  enforceable;  but  this  provision  does  not  render 
enforceable  anjy  condition  of  re-entry,  or  other  condition 
waived  or  released  before  such  person  becomes  entitled. 
Sect.  142  provides  for  the  obligations  of  a  lessor's  covenant 
running  with  the  reversion,  and  the  benefit  passing  to 
assignees  qf  the  term.  Sect.  154  provides  that  Part  V. 
of  the  Act  (which  includes  s.  141)  shall  apply,  except  where 
otherwise  expressly  provided,  to  leases  created  before  or  after 
the  commencement  of  the  Act,  and  that "  lease  "  shall  include 
an  underlease  "or  other  tenancy  "  From  this  enactment  it 

(e)  Atkin  v.  Rose,  1923,  1  Ch.  522. 

(/)  BicJcford  v.  Parson,  (1848)  5  C.  B.  920;  17  L.  J.  C.  P.  193; 
Standen  v.  Chrismas,  (1847)  10  Q.  B.  135;  16  L.  J.  Q.  B.  265;  WoodfalU 
22nd  ed.  p.  301. 
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seems  clear  that  the  benefit  of  the  lessee's  covenants  and  stipu-   Chap.  XIII. 

lations,  and  the  burden  of  the  lessor's  covenants,  will  run  with 

the   reversion,  whether   or   not   the  lease  is    under   seal. 

Sect.  140  of  the  L.  P.  Act,  ,1925,  provides  that  on  a  sever- 

ance of  the  reversion  the  right  of  re-entry,  and  other  con- 

ditions comprised  in  a  lease,  will  be  annexed  to  the  severed 

parts  (#). 


Under  the  L.  P.  Act,  1925,  s.  139  (replacing  s.  9  of 
of  the  R.  P.  Act,  1845),  where  the  immediate  reversion  reversion. 
on  a  lease  is  surrendered  or  merged  after  the  1st  October, 
1845,  the  next  estate  is  to  be  deemed  the  reversion  as  respects 
both  rights  and  liabilities. 

By  s.  143  of  the  L.  P.  Act,  1925  (replacing  ss.  1  and  2 
of  the  L.  P.  Amend.  Act,  1859),  a  licence,  or  partial  licence, 
to  do  any  act  which,  without  such  licence,  would  create 
a  forfeiture,  or  give  a  right  to  re-enter,  does  not  destroy 
the  right  of  re-entry  in  respect  of  any  subsequent  breach  of 
condition  by  the  licensee,  or  any  breach  by  his  co-lessee,  and 
by  s.  148  of  the  L.  P.  Act,  1925  (replacing  s.  6  of  the  Act 
of  1860),  the  effect  of  an  actual  ^waiver  is  confined  to  ithe 
particular  breach  to  which  the  waiver  specially  relates. 

A  subsisting  tenancy  (other  than  a  tenancy  at  will)  will  Tenancy  con- 

continue  after  the  purchase  upon  the  same  terms  as  pre-  Determined 
viously,  until    it   is    regularly    determined    by  (either    the 
purchaser  or  the  tenant  (Ti). 

Where  the  purchaser  is  himself  lessee,  the  execution  of  the  Purchaser's 
conveyance  at  once  determines  all  the  covenants  in  the  lease  liabilities,  as 
which  subsisted  between  himself  and  the  vendor  as  lessee  and  Ie88ee- 


lessor  (i).     So,  the  purchase  by  a  lessee  .of  part  only  of  the  ance. 

(pr)  As  to  the  effect  of  a  notice  to  quit  served  by  a  reversioner  of  part 
of  an  agricultural  holding,  see  s.  2  of  the  L.  P.  (Amend.)  Act,  1926. 

(A)  Greenwood  v.  Bairstow,  (1836)  5  L.  J.  N.  S.  Ch.  179,  a  yearly 
tenancy  case. 

(«)  Paton  v.  Brebner,  (18190  1  BH.  at  p.  69;  cf.  Thellusson  v.  lAddard. 
1900,  2  Ch.  635.  Cf.,  in  respect  of  past  breaches  of  covenant,  Richmond 
v.  Savill,  1926,  2  K.  B.  530. 
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Chap.  XIII.    demised  land,  will  destroy  his  right  of  pre-emption  over  the 
Sect-9'      residue  (fc). 

Vendor  The  mere  retention  by  the  vendor  of  the  actual  possession 

possession,       °^  ^ne  property,  after  the  execution  of  the  conveyance,  will 
not  liable  for    not  subject  him  to  an  action  by  the  purchaser  for  use  and 

use  and  ,  .,         .          .  ..  .  , 

occupation,      occupation  (I).     If,  whilst  thus  in  occupation,  the  vendor 
Encroach-       makes  encroachments,  these  will  presumably  be  for  the  benefit 
of  the  purchaser  (m). 

Conveyance         Even  in  the  case  of  a  mere  equitable  estate,  a  conveyance 

of  equitable  .  -11  1.1      ^.u 

estate,  why      or  assignment  may,  in  general,  be  necessary  to  enable  the 
requisite.         purchaser    to    enforce,  as    against    third    parties,    equities 
attaching  to  the  property  (n). 

Conveyance,  If  a  sale  made  in  good  faith  and  an  absolute  conveyance 
r^-pu^chase,0  are  accompanied  by  a  power  reserved  to  the  vendor  to  re- 
when  not  a  purchase  the  property,  this  will  not  turn  the  transaction  into 
a  mortgage,  if  such  does  not  appear  to  have  been  the  intention 
of  the  parties.  Thus,  where  A.  sold  a  life  estate  to  B.,  and 
there  was  a  contemporaneous  deed  giving  to  A.,  who  paid  all 
the  costs  of  the  transaction,  the  right  of  re-purchase  at  the 
price  paid,  and  B.  entered  into  possession,  and,  after  keeping 
up  an  insurance  on  A.'s  life,  had  a  surplus  income  from  the 
property  of  about  61.  per  cent,  on  his  purchase-money,  it  was 
held  that  the  transaction  was  a  sale,  and  not  a  mortgage; 
and  that  A.  was  not  entitled  to  an  account  of  the  rents  and 
profits  received  by  B.  (o).  Nor  does  the  circumstance  that 
the  parties  already  stand  in  the  relation  of  mortgagor  and 
mortgagee  preclude  the  former  from  making  an  absolute 

(fc)  Sparrow  v.  Cooper,  (1833)  Hay  &  J.  404. 

(0  Tew  v.  Jones,  (1844)  13  M.  &  W.  12;  14  L.  J.  Ex.  94;  Foa, 
6th  ed.  p.  459. 

(m)  Doe  v.  Tidbury,  (1854)  14  C.  B.  304;  23  L.  J.  O.  P.  57. 

(n)  See  Tasker  v.  Small,  (1837)  3  M.  &  O.  pp.  70  and  71 ;  7  L.  J. 
N.  S.  Ch.  19. 

(o)  Alderson  v.  White,  (1858)  2  D.  &  J.  97.  The  decision  was  rested 
on  the  true  ground,  viz.,  the  intention  of  the  parties  as  appearing  on  the 
face  of  the  instruments;  but  query  whether  the  transaction  was  not 
intended  as  a  mortgage:  Secretary  of  State  for  India  v.  British  Empire 
Co.,  (1892)  67  L.  T.  435;  Ooote,  9th  ed.  p.  29.  See  also  Kreglinger  v. 
New  Patagonia,  $c.  Co.,  1914,  A.  C.  25. 
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sale  to  the  latter  of  the  equity  of  redemption,  coupled  with  Chap.  xm. 

a  right  of  re-purchase  (>p).     The  best  general  test  of  the 

intention  of  the  parties  in  these  cases  seems  to  be  the  exist- 

ence or  non-existence  of  a  power  in  the  original  purchaser 

to  recover  the  sum  named  as  the  price  for  such  re-purchase; 

if  there  is  no  such  power  there  is  no  mortgage  (q)..    A  right 

of  re-purchase  must  be  exercised  in  its  literal  terms  (r). 


It  has  been  held  that  a  lessee  can  recover  damages  against 

the  lessor  for  injury  which,  after  the  execution  of  the  lease,  injury  to 

is  sustained  by  the  property,  through  the  prior  negligent  through'  prior 

construction  by  the  lessor  of  a  sewer  upon  adjoining  pro-  act  of  vendor. 
perty  retained  by  him  (s)  :  and  the  same  right  would  seem 
to  exist  in  case  of  a  sale  (£). 

In  a  case  in  which  a  shop  was  sold,  which  had  the  name 
of  the  vendor  carved  in  stone  over  the  door,  Farwell,  J., 
held  that  the  vendor  could  not  require  the  name  to  be  erased, 
the  carved  stone  being  in  fact  part  of  the  freehold  which 
had  been  sold(tf). 

O)  Gossip  v.  Wright,  (1863)  9  Jur.  N.  S.  592;  32  L.  J.  Ch.  648; 
Ens-worth  v.  Griffiths,  (1706)  5  Br.  P.  C.  184;  Coote,  9th  ed.  p.  24. 

(?)  See  Perry  v.  Meddowcroft,  (1841)  4  Beav.  at  p.  203;  Williams  v. 
Owen,  (1840)  5  M.  &  C.  303;  Verner  v.  Winstanley,  (1805)  2  Sch.  &  L. 
393;  Neal  v.  Morris,  (1818)  Beat.  597;  but  see  Fee  v.  Cobine,  (1847) 
11  Ir.  Eq.  R.  406;  Ogden  v.  Battams,  (1855)  1  Jur.  N.  S.  791;  see  also 
Coote  on  Mortgages,  9th  ed.  p.  27  et  seq. 

(r}  Barrelt  v.  Sabine,  (1684)  1  Vern.  268;  Ensworth  v.  Griffiths, 
(1706)  5  Br.  P.  C.  184;  Davis  v.  Thomas,  (1831)  1  R.  &  M.  506;  9 
L.  J.  (O.  S.)  Ch.  232;  Joy  v.  Birch,  (1836)  4  C.  &  F.  at  pp.  57,  89. 
See  Pegg  v.  Wisden,  (1852)  16  Beav.  239;  Brooke  v.  Garrod,  (1857) 
2  D.  &  J.  at  p.  82;  27  L.  J.  Ch.  226;  Ward  v.  Wolverhampton  Water- 
works Co.,  (1871)  13  Eq.  243;  41  L.  J.  Ch.  308;  Coote,  9th  ed. 
pp.  27—28. 

(s)  Alston  v.  Grant,  (1854)  3  E.  &  B.  128;  23  L.  J.  Q.  B.  163. 

(0  Booth  v.  Thomas,  1926,  Ch.  109,  116. 

(M)  Townsend  v.  Jarman,  1900),  2  Ch.  69S,  705—706;  69  £.  J.  Ch.  823. 
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CHAPTER  XIV. 


Section  1. 


Where 
equities 
are  equal, 
legal  estate 
prevails. 


THE  EFFECT   OF  THE   CONVEYANCE  ON  THE  ADVERSE 
EIGHTS   OF    THIRD    PARTIES. 

(1)  Purchaser  without  notice,  protected  "by  legal  estate 
against  prior  claimants. 

WHERE  two  persons  have,  in  conscience,  an  equal  claim  to 
the  same  property,  Equity  will  not  interfere  against  the 
one  who  acquires  a  legal  right  to  hold  it;  even  though  his 
equitable  title  is  of  later  date  than  that  of  his  opponent  (a). 
The  rule  is  not  subject  to  any  exception,  even  in  favour  of 
charities  &. 


Purchaser 
buying,  with- 
out notice, 


No  person  can  have  an  equity  of  a  higher  kind  in  respect 
to  property  than  that  which  arises  from  his  having  fairly 
protected  by  bought  and  paid  for  it.  The  execution  of  a  conveyance  pass- 
ing the  legal  estate  to  a  purchaser  in  good  faith  for  valuable 
consideration,  or  to  his  trustee,  will,  therefore,  under  the 
above  rule,  render  his  title  indefeasible  as  against  all  equit- 
able claimants,  even  for  valuable  consideration,  of  whose 
claims  he  had  no  notice,  actual  or  constructive  (c),  prior  to 
the  execution  of  the  conveyance  (df),  and  actual  payment  of 
the  purchase-money  (e).  If  the  purchaser  knows  of  an 
incumbrance,  either  before  (/)  or  after  the  execution  of  his 

(a)  Oxwick  v.  Plumer,  (1708)  Bac.  Abr.  Mortgage,  (E.)  s.  3. 
(&)  A.-G.  v.  Wilkins,  (1853)  17  Beav.  285;  22  L.  J.  Ch.  830. 
(c)  Oliver  v.  Hinton,  1899,  2  Ch.  264;  Berwick  $  Co.  v.  Price,  1905, 

1  Ch.  662. 

(<f)  Wigg  v.  W.,  (1739-)  1  Atk.  382,  384. 

(e)  Tourville  v.  Naish,  (1734)  3  P.  W.  306  (where  the  money  being 
secured  by  bond  was  held  not  equivalent  to  payment) ;  Jones  v.  Stanley, 
(1731)  2  Eq.  Ca.  Ab.  685,  pi.  9;  Story  v.  Lord  Windsor,  (1743)  2  Atk. 
630;  Frere  v.  Moore,  (1820)  8  Pr.  475,  489;  see  Davies  v.  Thomas,  (1836) 

2  Y.   &  C.   234;    Blackwood  v.   London  Chartered   Bank  of  Australia, 
(1874)  L.  K.  5  P.  C.  92,  111 ;  43  L.  J.  P.  C.  25,  29. 

(/)  See  Eayne  v.  Baker,  (1859)  1  Giff.  241. 
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conveyance,  but  before  the  payment  of  the  whole  of  his    Chap.  XIV. 

purchase-money,  he  will  be  liable  to  the  extent  of  any  pur-  t-  *• 

chase-money  which  he  subsequently,  without  the  consent  of 
such  incumbranoer,  pays  to  the  vendor;  except  in  cases  falling 
within  s.  199  (1)  of  the  L.  P.  Act,  1925,  or  any  of  ss.  ,5, 
7,  9  and  13  of  the  L.  C.  Act,  1925. 

If  a  purchaser  or  mortgagee,  although  obtaining  the  legal  Negligence 
estate,  is  guilty  of  negligence  in  respect  of  the  title  deeds,  "purchaser0 
and  thereby  the  vendor  or  mortgagor  is  enabled  to  commit  a  or  mortgasee- 
fraud,  the  owner  of  the  legal  estate  may  be  postponed.     "  In 
my  opinion,"  said  Parker,  J.,  in  Walker  v.   Linom  (g), 
"any  conduct  on  the  part  of  the  holder  of  the  legal  estate 
in  relation  to  the  deeds  which  would  make  it  inequitable  for 
him  to  rely  on  his  legal  estate  against  a  prior  equitable 
estate  of  which  he  had  no  notice,  ought  also  to  be  sufficient 
to  postpone  him  to  a  subsequent  equitable  estate,  the  creation 
of  which  has  only  been  rendered  possible  by  the  possession 
of  deeds  which,  but  for  such  conduct,  would  have  passed  into 
the  possession  of  the  owner  of  the  legal  estate"  (ft). 

Where  the  conveyance  is  executed  and  the  purchase-money  Extent  of 
is  secured,  the  purchaser  may  come  into  Equity  to  have  it  pro 
employed  in  discharge  of  newly  discovered  incumbrances  (£), 
if  created  by  the  vendor  or  covered  by  his  covenants  for 
title;  and  where  the  conveyance  has  been  executed,  and  part 
only  of  the  money  paid,  before  notice,  he  may,  it  is  conceived, 
avail  himself  of  the  legal  estate  as  a  security  to  the  extent  of 
the  sum  so  paid.  The  protection  of  the  legal  estate  extends 
to  a  trustee  who,  having  the  legal  estate,  takes  an  assignment 
of  the  equitable  interest  of  his  cestui  que  trust,  by  way  of 
security  for  money  advanced;  and  he  can  avail  himself  of 
this  protection  as  against  a  prior  incumbrance  of  which  he 
had  no  notice  (&).  It  must  be  borne  in  mind,  however,  that 
a  charge  or  obligation  affecting  land,  capable  of  registration 

O)  1907,  2  Oh.  p.  114. 

(A)  See  also  Perry-Herrick  v.  Attwood,  (1857)  2  D.  &  J.  21;  Cole- 
man  v.  L.  C.  $  W.  Bank,  1916,  2  Ch.  353;  and  inf.  p.  714. 

(i)  Tourville  v.  Naish,  (1734)  3  P.  W.  307;  sup.  p.  685. 

(&)  Newman  v.  N.,  (1885)  28  Ch.  D.  674;  54  L.  J.  Ch.  598;  of. 
Ledbrook  v.  Passman,  (1888)  57  L.  J.  Ch.  855. 
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Chap.  XIV. 
Sect.  1. 


Legal  estate 
procured  by 
fraud  of  a 
stranger. 


Where  the 
fraud  is  by  a 
person  in  a 
fiduciary 
character. 


as  a  land  charge  under  the  L.  C.  Act,  1925,  is  void  as  against 
a  purchaser,  unless  registered  before  completion  of  the 
purchase  (Z);  and  where  a  land  charge  is  registered,  such 
registration  constitutes  notice  to  all  persons  and  for  all 
purposes  connected  with  the  land  affected  as  from  the  date  of 
registration  (m).  Annuities,  writs  and  orders,  and  deeds  of 
arrangement  are  subject  to  similar  provisions  (n). 

Whatever  may  be  the  accident  by  which  a  purchaser  has 
obtained  a  good  legal  title,  and  in  respect  of  which  he  has 
paid  his  money  and  is  in  possession  of  the  property,  he  is 
entitled  to  the  benefit  of  it  (o) :  even  the  circumstance  of  the 
execution  of  the  conveyance  having  been  procured  by  the 
fraud  of  a  third  party  will  not,  it  seems,  prejudice  an 
innocent  purchaser  without  notice; — the  deed  remaining 
unimpeached  at  Law(p). 

Where  a  trustee  of  two  different  settlements,  misapplied 
the  trust  funds  under  one,  and  transferred  the  trust  funds  of 
the  other  to  make  good  the  misappropriation,  it  was  held 
that  the  transfer  was,  in  effect,  an  alienation  for  value 
without  notice,  the  consideration  being  the  forbearance  to  sue 
for  the  misappropriation;  and  that  the  cestnis  que  trust  under 
the  latter  settlement  could  not  follow  the  trust  funds  into  the 
hands  of  the  transferee  (q).  So  where  A.,  solicitor  for  B.,  a 
mortgagee,  put  up  the  mortgaged  estate  for  sale  without  his 
client's  authority,  and  bought  it  himself,  and  then  procured 
B.,  who  had  been  informed  of  the  sale,  to  execute  a  convey- 


(Z)  L.  C.  Act,  1925,  ss.  10  and  13;  L.  P.  Act,  1925,  s.  199  (1). 

(»a)  L.  P.  Act,  1925,  s.  198.  See  He  Forsey  and  Ilollebone's  Contract, 
1927,  2  Ch.  379. 

(»)  L.  C.  Act,  1925,  S3.  5,  7  and  9;  L.  P.  Act,  1925.  s.  199  (1). 

(o)  Per  James,  L.  J.,  in  Flicker  v.  Rawlim,  (1872)  7  Ch.  259,  270; 
41  L.  J.  Ch.  485. 

(j?)  Hiorns  v.  Holtom,  (1852)  16  Beav.  259;  and  see  Pilcher  v.  Rawlins, 
sup.;  Heath  v.  Crealock,  (1874)  10  Ch.  22;  43  L.  J.  Ch.  169;  Pearce  v. 
Bulteel,  1916,  2  Ch.  544. 

(?)  Thorndike  v.  Hunt,  (1859)  3  D.  &  J.  563;  28  L.  J.  Oh.  417; 
Taylor  v.  Blakelock,  (1886)  32  Ch.  D.  560;  56  L.  J.  Ch.  39;  Taylor  v. 
London  4-  County  Bkg.  Co.,  1901,  2  Ch.  231,  257;  70  L.  J.  Ch.  477;  cf. 
Case  v.  James,  (1861)  3  D.  F.  &  J.  256;  30  L.  J.  Ch.  749;  Cloutte  v. 
Storey,  1911,  1  Ch.  18. 
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ance  and  sign  the  endorsed  receipt  for  the  purchase-money,    Chap.  XIV. 

on  the  faith  of  representations,  which,  however,  were  not  _  !___ 

considered  to  be  such  as  affected  the  validity  of  the  deed  at 

Law,  and  A.  afterwards  deposited  the  title  deeds  with  C.  as 

security  for  an  advance,  it  was  held  that  C.  had  .priority 

over  B.,  on  account  of  the  latter's  negligence  in  executing* 

the  conveyance  which  enabled  A.  to  commit  the  fraud  (r). 

It  has  been  considered  immaterial  for  the  above  purposes  that  Where  ven- 
the  vendor  had  no  equitable  interest  in  the  property  :  —  thus  depends 


on  a 


it  has  been  held  that  a  vendor  whose  apparent  equitable  title  ^rged  or 
depends  upon  a  forged  instrument  (s),  or  a  false  represents-  instrument. 
tion  as  to  his  title  (£),  can  make  a  good  title  to  a  purchaser 
paying  his  money  without  notice,  and  then,  or  subsequently, 
acquiring  the  legal  estate  by  means  of  a  valid  'assurance. 
But  where  A.  procured  a  mortgage  from  B.,  without  any 
consideration,  and  then  deposited  it  as  a  security  for  money 
advanced  to  him  by  C.,  who  had  no  knowledge  of  the  circum- 
stances under  which  the  deed  was  originally  obtained,  it  was 
held  that  C.  could  stand  in  no  better  position  than  A.;  and 
that  the  deed,  being  void  as  to  A.,  was  also  void  as  to  C.  (w). 
So,  where  a  solicitor  procured  his  client  to  execute  a  mort- 
gage to  himself,  on  the  pretence  that  it  was  only  a  covenant 
for  production  of  deeds  like  several  which  he  had  previously 
executed,  and  afterwards  transferred  the  mortgage  to  a  holder 
in  good  faith  and  for  value,  it  was  held  that  the  mortgage 
was  void  at  Law,  and  the  transfer  was  necessarily  void  also: 
and  in  such  cases  the  Court  will  not  merely  abstain  from 
enforcing  the  invalid  securities,  but  will  cause  them  to  be 

(r)  Hunter  v.  Walters,  (1871)  7  Oh.  75;  41  L.  J.  Oh.  175;  King  v. 
Smith,  1900,  2  Oh.  425;  69  L.  J.  Oh.  598;  Walker  v.  Linom,  1907,  2  Ch. 
104;  Sowatson  v.  Webb,  1907,  1  Ch.  537;  1908,  1  Oh.  1;  Carlisle,  $c. 
Banking  Co.  v.  Bragg,  1911,  1  K.  B.  489;  and  see  inf.  p.  721  et  teg. 

(•)  See  Jones  v.  Powles,  (1834)  3  M.  &  K.  581  ;  3  L.  J.  N.  S.  Ch. 
210;  and  Bowen  v.  Evans,  (1844)  1  J.  &  L.  at  p.  264. 

(0  Young  v.  Y.,  (1867)  3  Eq.  801  ;  cf.  Heath  v.  Crealock,  (1874) 
10  Ch.  22;  43  L.  J.  Ch.  169;  44  ib.  157;  Coleman  v.  L.  C.  $  W.  Bunk, 
1916,  2  Ch.  353. 

(«)  Parker  v.  Clarke,  (1861)  30  Beav.  54;  see  French  v.  Hope,  (1887) 
56  L.  J.  Ch.  363. 

D.  —  VOL.  II.  7 
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Chap.  XIV.    cancelled  (x).    So,  where  a  son  who  was  heir  to  his  father, 

'   '      and  one  of  the  trustees  of  his  will,  possessed  himself  of  the 

title  deeds  of  his  father's  property,  and  representing  himself 
as  his  father,  whose  names  were  identical  with  his  own, 
obtained  a  loan  on  a  mortgage  of  the  property,  it  was  held, 
in  -an  action  by  the  trustees  of  the  father's  will,  that  the 
mortgage  deed  was,  in  effect,  a  forgery,  and  therefore  passed 
nothing  to  the  mortgagee  (y}. 


Protection 
afforded 
though  the 
legal  estate  is 
acquired  by  a 
different  title 
from  that 
which  is 
deduced. 


In  Pilcher  v.  ^Rawlins  (z),  a  mortgage  was  taken  by 
trustees,  disclosing  the  trust,  and  the  surviving  trustee  recon- 
veyed  part  of  the  property  to  the  mortgagor  on  payment  of 
a  (portion  of  the  'mortgage  debt  which  the  trustee  appropriated 
for  his  own  use.  The  mortgagor  then  conveyed  the  part  so 
released  to  new  mortgagees,  suppressing,  by  the  connivance 
of  the  trustee,  both  the  prior  mortgage  and  the  reconveyance. 
The  Court  refused  at  the  instance  of  the  cestuis  que  trust  to 
deprive  the  new  mortgagees  of  the  legal  estate  which  they 
acquired  by  means  of  the  reconveyance,  though  it  formed  no 
part  of  the  title  deduced.  In  the  same  case,  the  surviving 
trustee  fraudulently  procured  an  absolute  conveyance  to 
himself  of  other  parts  of  the  mortgaged  property  without 
payment  of  any  consideration;  and  then,  concealing  both  the 
trust  and  the  prior  mortgage,  under  which  alone  he  had  a 
legal  title,  conveyed  the  property  to  a  new  mortgagee;  the 
Court  in  like  manner  declined  to  interfere  to  deprive  the  new 
mortgagee  of  the  legal  estate,  which  he  innocently  acquired 
by  means  of  an  assurance  which  formed  no  part  of  his 
apparent  title. 

Notice  of  But  the  legal  estate  will  not  protect  a  purchaser  against 

having  better    the  claims  of  persons  whose  prior  right  to    its    protection 

O)  Vorley  v.  CooTce,  (1857)  1  Gif.  230;  27  L.  J.  Oh.  185;  and  see 
Itushout  v.  Turner,  (1857)  5  W.  E.  670.  In  these  cases  the  transaction 
was  not  such  that  a  plea  of  non  est  factum  could  be  sustained;  see  per 
James,  L.  J.,  in  Hunter  v.  Walters,  (1871)  7  Oh.  75,  85;  41  L.  J.  Ch. 
175;  Lloyds  Sank  v.  Bullock,  1896,  2  Oh.  192;  65  L.  J.  Ch.  680;  King 
v.  Smith,  1900,  2  Ch.  425;  69  L.  J.  Ch.  598;  Howatson  v.  Webb,  1907, 
1  Ch.  537;  1908,  1  Ch.  1. 

(y)  Cooper  v.  Fesey,  (1882)  20  Ch.  D.  611;  51  L.  J.  Ch.  862;  Re 
de  Leeuw,  1922,  2  Ch.  540,  549. 

(z)  (1872)  7  Ch.  259;  41  L.  J.  Ch.  485.  Cf.  Perham  v.  Kempster, 
1907,  1  Ch.  373. 
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was  known  to  him  before  the  completion  of  the  purchase,    Chap.  XIV. 
•even  though  the  textent  of  such  claims  was  unknown:   for          *  '   ' 


instance,  where  A.,  knowing  that  B.  had  a  charge  on  the  "ghttocall 

property,  accepted  a  mortgage  of  the  estate,  relying  on  tha  estate,  is 

mortgagor's  covenants,  and  then  got  in  an  old  outstanding 

term  for  years,  it  was  held,  that  B.,  having  in  respect  of  A.'s 

notice  of  the  first  incumbrance,  a  preferable  right  to  require 

an  assignment  jof  the  term,  was  entitled  to  priority,  not 

•only  in  respect  of  such  first  incumbrance,  but  also  in  respect 

of  a  subsequent  charge  of  which  A.  had  no  notice  at  the 

date  of  his  advance  (a).     So,  where  a  purchaser  bought  a. 

leasehold  messuage,  which  was  subject  to  three  mortgagee, 

two    only    of    which  were  disclosed  to  him,  and  took   an 

.assignment,  and  paid  the  purchase-money  by  cheque,  but 

shortly  afterwards,  having  some    misgivings,  stopped    the 

cheque,  and  then,  for  the  first  time,  had  actual  notice  of  the 

third  incumbrance,  but  eventually,  under  a  threat  of  legal 

proceedings,  allowed  the  cheque  to  be  paid  to  the  vendor,  it 

was  held  that  he  was  not  a  purchaser  without  notice,  and 

that  he  was  bound  to  redeem  the  third  mortgagee  (6). 

Under  the  law  as  it  stood  before  1926,  a  purchaser  by  Legal  estate 
paying  off,  and  getting  in  a  legal  estate  from  an  unsatisfied  fvailabie  ei 
mortgagee,  might  hold  it  as  against  all  mesne  incumbrances  agamst  sub- 
of  which  he  had  no  notice  at  the  time  of  completion;   and  cumbrancers. 
this  might  be  done  pendente  lite,  at  any  time  before  a  decree 
to  settle  priorities  (c) .     In  like    manner,    if    a    purchaser 

(a)  Willoughby  v.  W.,  (1787)  1  T.  R.  763. 

(6)  Tildesley  v.  Lodge,  (1857)  3  S.  &  G.  543.  Cf.  Dodds  v.  Hills, 
(1865)  2  H.  &  M.  424;  but  cf.  Ortigosa  v.  Brown,  (1878)  47  L.  J.  Ch. 
168,  where  the  transferor  was  not  the  legal  owner;  and  his  title  therefore 
remained  to  be  completed  before  the  transferee's  could  possibly  be  com- 
plete; Roots  v.  Williamson,  (1888)  38  Ch.  D.  485,  498;  57  L.  J.  Ch. 
995;  Moore  v.  North  Western  Bk.,  1891,  2  Ch.  599;  60  L.  J.  Ch.  627; 
Powell  v.  London  Prov.  Bk.,  1&93,  2  Ch.  555;  62  L.  J.  Ch.  79. 

(o)  Belchier  v.  Renjorth,  (1764)  5  Br.  P.  C.  292 j  Marsh  v.  Lee,  (1670) 
3  Vent.  337 ;  2  Wh.  &  T.  L.  C.;  Brace  v.  Ihtchess  of  Marlborough,  (1728) 
12  P.  W.  491;  Robinson  v.  Davison,  (1779)  1  Br.  C.  C.  63;  Barnett  v. 
Weston,  (1806)  12  Ves.  130;  Taylor  v.  Russell,  1892,  A.  C.  244;  61  L.  J. 
•Ch.  657;  Bailey  v.  Barnes,  1894,  1  Ch.  25;  63  L.  J.  Ch.  73;  and  see 
Ex  p.  Knott,  (1806)  11  Ves.  606,  619;  Spencer  v.  Pearson,  (1857)  24 
Beav.  266.  , 

7(2) 
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EFFECT  OF  CONVEYANCE  ON 


Chap.  XIV. 
Sect.  1. 


Not  if  con- 
veyed in 
breach  of 
trust. 


Distinction 
between 
doctrine  of 
tacking-  and 
inability  to 
deprive  legal 
owner  of  his 
legal  rights. 


(before  1926)  got  in,  without  notice  of  prior  equitable  incum- 
brances,  the  legal  estate  from  satisfied  mortgagees  or  other 
bare  trustees,  who  committed  no  breach  of  trust  in  conveying 
it  to  him,  he  might  hold  the  same  against  such  prior  incum- 
brancers  (d}.  Now,  however,  by  the  L.  P.  Act,  1925,  it  is 
provided  (in  effect)  that  a  legal  estate  outstanding  on  the 
1st  January,  1926,  shall  vest  in  the  person  having  the  best 
title  to  call  for  the  same  (e).  And  where  the  purposes  of  a 
mortgage  term  limited  out  of  freehold  or  leasehold  land 
become  satisfied,  the  term  is  to  merge  in  the  reversion 
expectant  thereon  (/) . 

But  in  the  case  of  a  satisfied  mortgagee  or  bare  trustee, 
if  such  a  person,  in  breach  of  his  ;duty,  conveyed  'away, 
a  legal  estate  which  came  into  the  possession  of  a  purchaser 
for  valuable  consideration  without  notice,  such  purchaser 
could  not  even  before  1926  hold  the  property  against  the 
owners  of  equitable  interests  who  were  defrauded  by  the 
conveyance  (g}. 

There  exists  a  distinction,  which  is  apt  to  be  overlooked, 
between  the  doctrine  of  the  priority  given  to  the  owner  of  ani 
equitable  interest,  in  that  capacity,  when  he  holds  the  legal 
estate  (as  e.g.,  in  the  case  of  tacking  so  far  as  this  doctrine 
still  subsists  (/&)),  and  the  doctrine  that  Equity  will  not 
deprive  the  owner  of  the  legal  estate  of  his  legal  rights,  in  the 
absence  of  notice.  In  the  former  case,  the  acquisition  of  the 
legal  estate,  even  with  notice,  may  give  priority  to  the  owner  of 
an  .equitable  interest,  acquired  without  notice  of  a  prior  equit- 
able interest.  In  the  latter  case,  notice  may  always  deprive 
the  owner  of  the  legal  estate  of  his  legal  right.  It  is  appre- 
hended that  the  doubt  expressed  by  Sir  G.  Jessel  in  Mumford 
v.  Stohwasser  (i),  as  to  the  position  of  an  innocent  purchaser 

(d)  Coote,  9th  ed.  p.  1240. 

O)  L.  P.  Act,  1925,  1st  Sch.  Part  II. 

(/)  S.  5;  and  see  ss.  115 — 116,  and  1st  Sch.  Part  II.  para.  1. 

(0)  Taylor  \.  Bussell,  1892,  A.  O.  244,  per  Lord  Macnaghten,  at  p.  259; 
and  see  Taylor  v.  London  and  County  Bkg.   Co.,  1901,  2  Ch.  231;   70^ 
L.  J.  Ch.  477,  judgment  of  Stirling,  L.  J. 

(/O  See  inf.  p.  706  et  seq. 

(1)  (1874)  18  Eq.  556,  563;  43  L.  J.  Ch.  694. 


ADVERSE   RIGHTS   OF   THIRD   PARTIES.  705 

-of  the  legal  estate  from  a  trustee  in  fraud  of  his  cestuis  que   Chap.  XIV. 

trust,  applies  only  to  cases  of  tacking,  and  cannot  mean  that  

the  rights  at  Law  of  the  legal  owner,  who  has  acquired  his 
legal  estate  for  valuable  consideration  without  notice,  and 
Avithout  any  negligence  on  his  part,  can  be  questioned,  even 
where  the  conveyance  to  him  was  the  grossest  breach  ,of 
trust  (fc). 

So  far  as  concerns  the  giving  of  priority  to  equitable  Illustration 
interests,  a  trustee  can  only  transfer  the  property  subject  Distinction, 
to  the  trusts  upon  which  he  holds  it.  Thus,  where  the 
person  having  the  legal  estate,  holds  it  in  the  character  of 
trustee  for  several  successive  incumbrancers,  he  may  not  create 
.a  priority  by  transferring  it  to  any  of  them  (I).  But,  for  the 
purposes  of  this  doctrine,  he  must  be  strictly  a  trustee  (w). 
On  the  other  hand,  wherever  the  purchaser  has  notice,  either 
express  or  constructive,  of  the  existence  of  such  a  trust  at 
the  time  of  getting  in  the  legal  estate,  he  will  (subject  to  the 
statutory  provisions  referred  to  above  (w))  take  subject  to 
the  claims  of  the  cestuis  que  trust  (0) ;  so  that,  where  a  pur- 
chaser had  notice,  after  payment  of  his  purchase-money,  but 
before  execution  of  the  conveyance,  he  was  held  entitled  to 
no  benefit  from  subsequently  acquiring  the  legal  estate  (p). 
And  where  property,  which  was  already  subject  to  an1 
equitable  mortgage,  was  settled,  and  the  trustee  made  noj 
inquiry  as  to  the  deeds,  he  was  held  to  have  been  guilty  of 
such  negligence  as  affected  him  with  constructive  notice, 

(fc)  See  Pcarce  v.  Suited,  1916,  2  Ch.  544;  and  cf.  Perham  v. 
Kempster,  1907,  1  Ch.  373. 

(7)  Sharpies  v.  Adams,  (1863)  32  Beav.  213;  see,  too,  Colyer  v.  Finch, 
(1854)  19  Beav.  500;  5  H.  L.  C.  906;  Maxfield  v.  Burton,  (1873)  17 
Eq.  15,  17;  43  L.  J.  Ch.  46. 

(MI)  Garnham  v.  Skipper,  (1886)  55  L.  J.  Ch.  263. 

(»)  Ante,  p.  699  et  seq. 

(o)  Saunders  v.  Dehew,  (1692)  2  Vern.  271;  Allen  v.  Knight,  (1846) 
5  I  la.  272;  15  L.  J.  Ch.  430;  aff.  11  Jur.  527;  16  L.  J.  Ch.  370; 
Mtutijord  v.  Stohwasser,  (1874)  18  Eq.  556;  43  L.  J.  Ch.  694;  Prosser 
v.  Rice,  (1859)  28  Beav.  68;  Harpham  v.  ShacMocJc,  (1881)  19  Ch.  D. 
207;  Taylor  v.  Londoil  and  County  Bkg.  Co.,  1901,  2  Ch.  231,  256;  70 
L.  J.  Ch.  477. 

GO  Wigg  v.  W.,  (1739)  1  Atk.  382;  and  see  Davies\.  Thomas,  (1836) 
2  Y.  &  C.  234. 
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and   the    beneficiaries  under  the  settlement  were  therefore 
postponed  (#). 

Where  a  purchaser,  not  having  got  in  an  outstanding  legal 
estate,  has  nevertheless  the  beet  right  to  call  for  it,  he  will  in. 
Equity  be  entitled  to  its  protection  (r). 

The  rule  which  forbids  tacking  by  a  subsequent  incum- 
brancer,  or  purchaser,  who  at  the  date  of  his  advance,  or  of 
completion,  has  notice  (s)  of  an  intermediate  incumbrance, 
extends  to  the  case  of  further  advances  made  by  a  first  mort- 
gagee after  notice  of  charges  subsequent  to  his  own  first 
mortgage.  Thus,  where  a  landowner  deposited  his  title  deeds 
with  a  bank,  as  security  for  the  balance  of  his  jcurretit 
account,  and  afterwards,  with  the  knowledge  of  the  bank, 
contracted  to  sell  the  land  to  a  purchaser  who  had  'notice 
of  the  deposit  of  the  title  deeds,  the  bank  was  held  to  have 
no  charge  upon  the  land,  as  against  the  purchaser,  for  further 
advances  made  to  the  .vendor  after  it  had  received  notice 
of  the  contract  (£).  The  rule  also  applied  to  further  advances 
made  in  pursuance  of  a  covenant  on  the  part  of  the  first  mort- 
gagee entered  into  at  the  time  of  the  first  mortgage  (u). 

By  the  L.  P.  Act,  1925,  s.  94,  however,  it  is  provided — 

Abolition  of          "94. — (1)  After  the  commencement  of   this  Act,  a  prior 
right  to  tack,    mortgagee  shall  have  a  right  to  make  further  advances  to 

(?)  Lloyds  Banking  Co.  v.  Jones,  (1885)  29  Ch.  D.  at  p.  230;  54  L.  J. 
Ch.  931;  Perham  v.  Kempster,  1907,  1  Ch.  373;  Walker  v.  Linom,  1907, 
2  Ch.  104. 

(r)  See  Blake  v.  Hungerford,  (1701)  Ch.  Free.  158;  Wilkes  v.  Boding- 
ton,  (1707)  2  Vern.  599;  Willoughby  \.  W .,  (1787)  1  T.  R.  763,  768; 
Charlton  v.  Low,  (1734)  3  P.  W.  328;  Ex  p.  Knott,  (1806)  11  Ves.  609, 
618;  Bowen  v.  Evans,  (1844)  1  J.  &  £..  at  p.  264;  Parker  v.  Carter, 
(1844)  4  Ha.  at  p.  410;  London  and  County  Bkg.  Co.  v.  Goddard,  1897, 
1  Ch.  642;  66  L.  J.  Ch.  261;  Taylor  v.  London  and  County  Bkg.  Co., 
1901,  2  Ch.  231,  263;  70  L.  J.  Ch.  477;  Walker  v.  Lir.om,  1907,  2  Ch.  104. 

(«)  Notice  to  one  mortgagee  is  notice  to  his  co-mortgagees,  Freeman 
v.  Laing,  1899,  2  Ch.  355;  68  L.  J.  Ch.  586;  He  Phillips'  Trusts,  1903, 
1  Ch.  183,  187;  72  L.  J.  Ch.  94. 

(f)  London  $  County  Bkg.  Co.  v.  Eatcliffe,  (1882)  6  A.  C.  722;  51 
L.  J.  Ch.  28;  Eopkinson  v.  Rolt,  (1861)  9  H.  .L.  C.  514;  34  L.  J.  Ch. 
468;  Re  Macnamara's  Est.,  (1884)  13  L.  R.  Ir.  158;  Union  Bank  of 
Scotland  v.  Nat.  Bank  of  Scotland,  (1886)  12  A.  C.  53. 

(w)  West  v.  Williams,  1899,  1  Ch.  132;  68  L.  J.  Ch.  127.  See  now 
s.  94  (1)  (c)  of  the  L.  P.  Act,  1925. 
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rank  in  priority  to  subsequent  mortgages  (whether  legal  or    Chap.  XIV. 
equitable)- 

(a)  if  an  arrangement  has  been  made  to  that  effect  with 

the  subsequent  mortgagees ;  or 

(b)  if  he  had  no  notice  of  such  subsequent  mortgages  at 

the  time  when  the  further  advance  was  made  by, 
him;  or 

(c)  whether  or  not  he  had  such  notice  as  aforesaid,  where 

the  mortgage  imposes  an  obligation  on  him  to  make 

such  further  advances." 

This  sub-section  applies  whether  or  not  the  prior  mortgage 
was  made  expressly  for  securing  further  advances. 

"  (2)  In  relation  to  the  making  of  further  advances,  after 
the  commencement  of  this  Act  a  mortgagee  shall  not  -be 
deemed  to  have  notice  of  a  mortgage  merely  by  reason  that 
it  was  registered  as  a  land  charge  or  in  a  local  deeds  registry, 
if  it  was  not  so  registered  at  the  (v)  time  when  the  original 
mortgage  was  created,  or  when  the  last  search  (if  any)  by  or 
on  behalf  of  the  mortgagee  was  made,  whichever  last 
happened." 

This  sub-section  only  applies  where  the  prior  mortgage 
was  made  expressly  for  securing  a  current  account  or  other 
further  advances. 

"  (3)  Save  in  regard  to  the  making  of  further  advances  as 
aforesaid,  the  right  to  tack  is  hereby  abolished:  Provided  that 
nothing  in  this  Act  shall  affect  any  priority  acquired  before 
the  commencement  of  this  Act  by  tacking,  or  in  respect 
of  further  advances  made  without  notice  of  a  subsequent 
incumbrance  or  by  arrangement  with  the  subsequent 
incumbrancer." 

Having  regard  to  these  provisions,  every  second  or  subse- 
quent mortgagee  should  be  prompt  in  registering  his  mort- 
gage under  the  L.  C.  Act,  1925;  and  where  a  prior  mortgage 
contemplates  further  advances,  it  would  be  prudent  for  a 
subsequent  incumbrancer,  besides  registering  his  security  as 

(v)  The  words  following  to  "  created  "  are  substituted  by  the  L.  P. 
(Amend.)  Act,  1926. 
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a  land  charge,  to  give,  in  addition,  express  written  notice 
to  the  prior  mortgagee. 

It  should  here  be  mentioned  that  the  special  statutory; 
provisions  (x)  relating  to  the  operation  of  a  receipt  given  by 
or  on  behalf  of  a  building,  friendly,  industrial  or  provident 
society  are  now  replaced  by  s.  115  of  the  L.  P.  Act,  1925,, 
excepting  that  nothing  in  the  section  is  to  render  a  receipt 
given  by  or  on  behalf  of  any  such  society  liable  to  any  stamp 
duty  which  would  not  have  been  otherwise  payable  (y}. 

The  plea  of  purchase  for  value  without  notice  has  been 
described,  by  James,  L.  J.,  as  "  an  absolute,  unqualified,  un- 
answerable defence,  and  an  unanswerable  plea  to  the  jurisdic- 
tion of  "  a  Court  of  Equity  (z).  The  doctrine  is,  perhaps, 
more  correctly  stated  as  follows  (a): — "  The  defence  was  an 
absolute  bar  where  a  Court  of  Equity  was  asked  to  afford 
assistance  to  the  legal  title  by  the  exercise  of  some  special 
kind  of  jurisdiction,  such  as  discovery,  removal  of  termfc, 
&c.,  or  where  it  was  asked  to  exercise  some  special  head  of 
jurisdiction,  such  as  those  founded  on  fraud,  accident,  or 
mistake,  but  it  was  no  such  bar  where  the  Court  was  merely 
asked  to  adjust  the  equitable  rights  of  the  plaintiff  and 
others  in  the  exercise  of  ordinary  jurisdiction,  the  exercise 
of  which  it  could  not  have  declined  without  leaving  those 
rights  unsettled  and  in  confusion;  but  in  the  latter  case,  while 
assuming  and  exercising  jurisdiction,  it  gave  to  any  purchaser 
for  value,  who  might  have  acquired  a  legal  estate,  the  full 
benefit  of  that  legal  estate,  as  an  adjunct  to  his  equitable 
right." 

Where  a  Court  of  Equity  exercised  a  concurrent  juris- 
diction with  a  Court  of  Law,  i.e.,  had  concurrent  jurisdiction 
to  give  effect  to  the  legal  title,  the  defence  of  purchase  for 
value  without  notice  did  not,  it  seems,  apply  (6).  In 

(x)  Building  Societies  Act,  1836,  s.  5;  1874,  s.  42;  Friendly  Societies' 
Act,  1896,  s.  53  (1);  Industrial  and  Provident  Societies  Act,  1893,8.43. 
(y)  Snb-s.  (9). 

0)  Pitcher  v.  Sawlins,  (1872)  7  Ch.  259,  269;  41  L.  J.  Ch.  485. 
(a)  Haynes'  Outlines  of  Equity,  449,  5th  ed. 
(6)  Phillips  v.  P.,  (1861)  4  D.  F.  &  J.  208;  31  L.  J.  Ch.  321. 
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Phillips  v.  P.  (c),  Lord  Westbury  classifies  the  cases  in    Chap.  XIV. 
which  this  defence  applied;    of    these    the    most    familiar  _  ' 


instance  is  the  application  to  the  auxiliary  jurisdiction  of 

the  Court  in  aid  of  a  legal  title,  as  e.g.j  where  discovery  classification. 

is  wanted  (dT). 

The  Jud.  Acts,  which  have  provided  new  means  of  en-  Effect..!  the 
forcing   judgments,    and    given  to  the  Court  power  in  all          * 
cases   to   administer  both   legal  and   equitable  relief,  have 
diminished  the  importance  of  the  doctrine.     For  example, 
when  the  legal  title  has  once  been  established,  it  is  not  now 
necessary,  as  was  formerly  the  case  (e),  to  apply  to  a  Court 
of  Equity  for  delivery  up  of  title  deeds:  and  the  defence, 
therefore,  is  now  no  answer  in  such  a  case  (/). 


(2)  Purchaser  with  mere  equitable  title  is  postponed  to       Section  2. 
prior  equitable  claimants. 

Where  the  purchaser  has  neither  taken  a  conveyance  of  Purchaser 

.  "with  mere 

the  legal  estate,  nor  taken  such  a  conveyance  of  the  equitable  equitable 

estate  as  would  seem  to  give  him  an  absolute  and  indefeasible  postponed  to 
right  to  call  for  the  legal  estate,  the  rule  of  Equity,  "  Qui  prior 
prior  est  tempore  potior  est  jure,"  will  still  be  allowed  to 

(c)  Sup.  Lord  Westbury  in  substance  divides  the  cases  into  three 
classes:  (1)  Where  the  application  is  to  the  auxiliary  jurisdiction; 
(2)  where  there  are  several  purchasers  or  incumbrancers,  each  claiming 
an  equity,  and  one  who  is  later  in  time  succeeds  in  obtaining  an  (but- 
standing  legal  estate,  his  tabula  in  naufragio;  (3)  where  what  is  relied 
on  by  the  purchaser  is  an  equity  as  distinguished  from  an  equitable 
estate.  But  the  first  and  third  of  these  are,  apparently,  merely  species 
of  the  genus  defined  in  the  text,  i.e.  of  all  equitable  jurisdiction  other 
than  what  is  concurrent;  while  the  priority  obtained  in  cases  coming 
under  the  second  class  is  a  consequence  neither  of  the  application,  nor 
of  the  non-application,  of  the  defence,  but  of  the  wholly  different  prin- 
ciple, that  in  administration  Equity  may  give  priority  to  an  equitable 
estate  which  is  later  in  time  than  another  equitable  estate,  on  the  ground 
of  its  owner  having  the  legal  estate. 

(rf)  Wallwyn  v.  Lee,  (1863)  9  Vcs.  24. 

(e)  Joyce  v.  De  Moleyns,  (1845)  2  J.  &  L.  374. 

(/)  Manners  v.  Mew,  (1885)  29  Ch.  D.  725;  54  L.  J.  Ch.  909;  and 
sec  /ml  v.  Emmerson,  (1887)  12  A.  O.  300;  56  L.  J.  Ch.  898;  Pe  Ingham, 
1893,  1  Ch.  352,  361;  62  L.  J.  Ch.  100,  and  the  notes  to  Basnett  v. 
Nonworthy,  2  Wh.  &  T.  L.  C.  9th  ed.  136. 
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operate  in  favour  of  an  adverse  claimant  having,  in  other 
respects,  an  equal  equity  (<?),  in  so  far  as  that  rule  may 
not  be  excluded  in  any  particular  case  by  the  service  of 
a  notice  under  &.  137  of  the  L.  P.  Act,  1925  (h).  In  a 
case,  in  which  the  prior  authorities  were  reviewed,  the  rule 
was  thus  stated:  "as  between  equitable  incumbrancers, 
relief  will  be  given  to  the  incumbranoer  prior  in  point  of 
date,  unless  he  has  lost  his  priority  by  his  own  act  or  neglect; 
and  relief  will  not  be  refused  to  him,  as  against  a  subse- 
quent incumbrancer,  on  the  sole  ground  of  the  latter  being 
a  purchaser  for  value  without  notice,  unless  he  has  the  legal 
estate,  or  the  best  right  to  call  for  it"  (i).  Thus,  where 
a  mortgagee  lent  money  upon  a  conveyance  of  what  he  knew 
to  be  a  mere  equity  of  redemption,  it  was  held  by  Lord 
Thurlow  that  he  must  be  postponed  to  mesne  incumbrancers 
of  whom  he  had  no  notice  (Jt);  so,  where  bankers  took  an 
equitable  mortgage  by  deposit  of  title  deeds  of  an  estate 
which  was  subject  to  a  secret  trust  of  which  .they  had  no 
notice,  it  .was  held  that  such  trust  must  prevail  against 
their  security  (I) :  so,  a  purchaser  of  an  unpaid  legacy  takes 
subject  to  the  risk  that  the  money  will  be  required  for 
administration  purposes  and  that  the  legacy  will  not  be 
paid  (m) :  and,  as  a  general  rule,  the  purchaser  of  an  equit- 


(y)  Rice  v.  B.,  (1853)  2  Dr.  73,  85;  23  L.  J.  Ch.  280;  Land  v.  Jackson, 
(1855)  20  Beav.  535;  Isaac  v.  Worstencroft,  (1892)  67  L.  T.  351,  352. 

(A)  See  inf.  p.  712. 

(t)  Per  V.-C.  Giffard  in  Thorpe  v.  Holds-worth,  (1868)  7  Eq.  139;  38 
L.  J.  Ch.  194;  and  see  Hooper  v.  Harrison,  (1855)  2  K.  &  J.  86;  Stack- 
house  v.  Lady  Jersey,  (1861)  1  J.  &  H.  721;  30  L.  J.  Ch.  421;  Fanand 
v.  TOJ  * shire  Bkg.  Co.,  (1888)  40  Ch.  D.  182;  58  L.  J.  Ch.  238.  Cf. 
Hudston  v.  Viney,  1921,  1  Ch.  98;  and  see  inf.  p.  720. 

(K)  Beckett  v.  Cordley,  (1784)  1  Br.  C.  C.  353;  and  see  Ex  p.  Caw- 
thornc,  (1822)  1  Gl.  &  J.  240,  243;  Evans  v.  Bicknell,  (1801)  6  Ves. 
173,  192;  Martinez  v.  Cooper,  (1826)  2  Eus.  198,  214;  Jones  v.  J.,  (1838) 
8  Si.  633,  642;  7  L.  J.  N.  S.  Ch.  164;  Tourville  v.  Naish,  (1734)  3 
P.  W.  306,  308. 

(0  Manning  ford  v.  Toleman,  (1845)  1  Coll.  670;  14  L.  J.  Ch.  160; 
see  A.-G.  v.  Flint,  (1844)  4  Ha.  147,  156;  Stackhouse  v.  Lady  Jersey, 
(1861)  1  J.  &  H.  721;  Cave  v.  C.,  (1880)  15  Ch.  D.  639;  49  L.  J.  Ch. 
505. 

(m)  Jennings  v.  Bond,  (1845)  2  J.  &  L.  720;  Farwell  \.  Scale,  (1849) 
3  De  G.  &  S.  359;  18  L.  J.  Ch.  189.  As  to  costs  of  administration  suit, 
see  Re  Jones,  1897,  2  Oh.  190;  66  L.  J.  Ch.  439.  Specific  legacies  and 
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able  chose  in  action  takes  it  subject  to  all  prior  equities  (w) .    Chap.  XIV. 

The  rule  applies  even  in  cases  where  the  purchasers  made 

in  market  overt,  and  in  the  ordinary  course  of  business  (o) ; 

but  a  prior  incumbrancer,  seeking  the  aid  of  Equity  against 

a  purchaser  in  good  faith  without  notice,  should  be  prompt 

in  his  proceeding  (p) . 

As  respects  equitable  estates  in  land,  the  priority  of  a  On  purchase 
purchaser  or  incumbrancer  was  not  before  1926  affected  by  i'nteresthi  ° 
his  giving,  or  neglecting  to  give,  notice  of  his  purchase  or  lw?d».n° 

.  priority 

security,  to  the  trustees,  mortgagees,  or  other  persons  in  formerly 
whom    the    legal  estate  might  happen  to  be  (q) ;   and  the  JJJgjJ" ^ by 
rule  in  Equity,  known  as  the  rule  in  Dearie  v.  Hall  (r)  owner  of 
(under  which  competing  interests  in  choses  in  action  rank, 
primd  facie,  according  to  the  dates  on  which  the  respective 

devises  are  subject  to  the  costs  of  getting  them  in  and  of  conveying  or 
delivering  the  same;  see  Re  De  Sommery,  1912,  2  Ch.  622;  Re  Scott, 
1915,  1  Ch.  592;  Re  Grosvenor,  1916,  2  Ch.  375;  Re  Leach,  1923,  1  Ch. 
161;  and  see  S.  L.  Act,  1925,  s.  8  (2);  A.  E.  Act,  1925,  s.  36  (5). 

(«)  Prlddy  v.  Rose,  (1817,)  3  Mer.  86;  Morris  v.  Livie,  (1842)  1 
Y.  &  C.  C.  C.  380;  11  L.  J.  N.  S.  Ch.  172;  Molloy  v.  French,  (1849) 
13  Ir.  Eq.  R.  261 ;  Barnett  v.  Sheffield,  (1852)  1  D.  M.  &  G.  371 ;  21 
L.  J.  Ch.  692;  Cockell  v.  Taylor,  (1852)  15  Beav.  103;  21  L.  J.  Oh.  545; 
Smith  v.  Parses,  (1862)  16  Beav.  115;  Ford  v.  White,  (1852)  ib.  120, 
123;  Cole  v.  Muddle,  (1852)  10  Ha.  186;  Mangles  v.  Dixon,  (1852) 
3  H.  L.  C.  702,  735;  Clack  v.  Holland,  (1854)  19  Beav.  262;  24  L.  J. 
Ch.  13;  Irby  v.  7.,  (1858)  4  Jur.  N.  S.  989;  Brandon  v.  S.,  (1856)  7 
D.  M.  &  G.  365;  25  L.  J.  Ch.  896;  Athenasum  Ass.  Soo.  v.  Pooley,  (1858) 
3  D.  &  J.  294;  28  L.  J.  Ch.  127;  Rolt  v.  White,  (1862)  31  Beav.  520; 
Re  Natal  Investment  Co.,  (1868)  3  Ch.  355;  37  L.  J.  Ch.  362;  and  see 
notes  to  Ryall  v.  Rowles,  1  Wh.  &  T.  L.  C.  9th  ed.  p.  90;  Coote,  9th  ed. 
p.  1250. 

(o)  Athenaeum  Ass.  Soc.  v.  Pooley,  sup. 

(7?)  See  Sibson  v.  Fletcher,  (1632)  1  Gh.  R.  32;  Wallace  v.  Marquis 
of  Donegal,  (1837)  1  D.  &  Wai.  461,  488;  affirmed  ib.  490;  5  Cl.  &  F. 
629. 

(?)  Peacock  v.  Burt,  (1834)  4  L.  J.  N.  S.  Ch.  33;  Jones  v. ;/.,  (1838) 
8  Si.  633;  7  L.  J.  N.  S.  Ch.  164;  Wiltshire  v.  Rabbits,  (1844)  14  Si. 
76;  13  L.  J.  Ch.  284;  Wilmot  v.  Pike,  (1845)  5  Ha.  14;  14  L.  J.  Ch. 
469;  Union  Bank  of  London  v.  Kent,  (1888)  39  Ch.  D.  238;  57  L.  J.  Ch. 
1022;  Re  Richards,  (1890)  45  Oh.  D.  589;  59  L.  J.  Ch.  728;  Ward  v. 
Duncombe,  1893,  A.  O.  369;  62  L.  J.  Ch.  881;  Hopkins  v.  Hemsworth, 
1898,  2  Oh.  347;  67  L.  J.  Ch.  526;  Taylor  \.  London  and  County  Bkg. 
Co.,  1901,  2  Ch.  231;  70  L.  J.  Ch.  477;  and  see  notes  to  Ryall  v.  Rowles, 
1  Wh.  &  T.  L.  C.  9th  ed.  90. 

(r)  (1823)  3  Rus.  1;   Ward  v.  Duncombe,  1893,  A.  C.  369,  386. 


712 


EFFECT  OF  CONVEYANCE  ON 


Chap.  XIV. 
Sect.  2. 


Rule  as  to 
priority,  how 
far  applicable 

as  against 
charities. 


Application 
of  the  rule  of 
priority  in 
time  to  deal- 
ings with 
trust  estates. 


assignees  serve  notice  upon  the  legal  holder  of  the  fund) 
had  no  application  in  the  case  of  dealings  with  interests  in 
land.  But  the  rule  held  good  in  respect  to  the  proceeds  of 
sale  of  real  estate  vested  in  trustees  upon  trust  for  sale, 
though  no  sale  might  have  been  effected  (s).  The  law  in 
this  respect  'has  been  altered  by  the  L.  P.  Act,  1925. 
Sect.  137  (1)  provides  that  the  law  applicable  to  dealings 
with  equitable  things  in  action  which  regulates  the  priority 
of  competing  interests  shall,  as  respects  dealings  with 
equitable  interests  in  land,  capital  money,  and  securities 
representing  capital  money  effected  after  the  commencement 
of  the  Act,  apply  to  and  regulate  the  priority  of  competing 
interests  therein.  By  sub-s.  (3),  a  notice  otherwise  than 
in  writing,  received  by  a  trustee  after  the  commencement 
of  the  Act  as  respects  any  dealing  with  an  equitable  interest, 
is  not  to  affect  the  priority  of  competing  claims.  By 
sub-s.  (7),  nothing  in  the  section  is  to  affect  any  priority 
acquired  before  the  commencement  of  the  Act. 

Incumbranoes  in  favour  of  a  charity  seem  to  be  subject  to 
the  same  rules  as  those  in  favour  of  a  private  individual; 
except  that  notice  to  the  first  purchaser  is  said  to  bind 
subsequent  purchasers  without  notice  (t);  but  if  the  incum- 
brance  is  merely  equitable,  it  seems  that  the  purchaser 
without  notice  is  not  affected  by  it  (u}. 

It  is  well  settled  that  a  person,  who  takes  an  equitable 
mortgage  from  a  person  who  is  in  fact,  whether  expressly 
or  only  constructively,  a  trustee,  without  notice  of  any  trust, 
is  postponed  to  the  cestuis  que  trust.  The  principle  is  that 
the  creation  of  the  trust  vests  an  actual  interest  in  the 
subject-matter  of  the  trust  in  the  persons  in  whose  .favour 

0)  Lee  v.  Howlett,  (1856*)  2  K.  &  J.  531;  Me  Hughes'  Trusts,  (1864) 
2  H.  &  M.  89;  Consolidated  Investment,  $c.  Co.  v.  JRiley,  (1850)  1  Gif. 
371;  29  L.  J.  Ch.  123;  Arden  v.  A.,  (1885)  29  Ch.  D.  702;  54  L.  J. 
Ch.  655;  Lloyds  Sank  v.  Pearson,  1901,  1  Ch.  865;  70  L.  J.  Ch.  422; 
Re  Lake,  1903,  1  K.  B.  151;  72  L.  J.  K.  B.  117;  Christie  v.  Taunton, 
1&93,  2  Ch.  175;  62  L.  J.  Ch.  385. 

(«)  East  Grinsted  case,  (1633)  Duke's  Char.  Uses,  640:  sed  qu. ;  and 
see  Gomm.  of  Charitable  Donations  v.  Wybrants,  (1845)  2  J.  &  L.  182, 
194;  Tudor's  Char.  Trusts,  4th  ed.  p.  244. 

(M)  Sug.  14th  ed.  722. 
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the  trust  is  created,  which  can  only  be  displaced  'by  such    Chap.  XIV. 
conduct  on  the  part  of  its  owners  as  gives  those  dealing  with  t-  2' 

it  a  higher  equity;  and  further,  that  it  is  not  negligence 
to  take  a  title  in  the  name  of  a  trustee  (a?).  The  fact  that 
the  cestui  que  trust  has  made  no  inquiry  into  the  disposition 
of  the  trust  funds  does  not  amount  to  such  conduct  (y] ; 
nor  does  the  fact  that  the  trustee  has  himself  a  partial  bene- 
ficial interest  in  the  property,  and  that  it  has  been  allowed 
to  remain  in  his  name  (0).  The  conduct  of  the  cestui  que 
trust  must,  it  would  seem,  amount  to  a  holding  out  of  the 
trustee  as  the  equitable  owner,  in  order  to  deprive  him  of 
priority  (a);  and  the  fact  that  the  mortgagee  has  obtained 
the  title  deeds  from  the  trustee,  does  not  make  his  right 
any  better  as  against  the  cestui  que  trust  (&).  But  where 
a  trustee  of  property  which  was  in  mortgage  to  a  building 
society,  fraudulently  obtained  the  title  deeds  and  procured 
a  receipt  to  be  endorsed  by  the  building  society,  although 
the  mortgage  money  was  not  paid  off,  and  then  deposited 
the  deeds  by  .way  of  mortgage  with  the  plaintiffs,  it  was 
held  that  the  building  society  were  entitled  to  priority  in 
respect  of  their  security  over  both  the  plaintiffs  and  the 
cestuis  que  trust,  and  that  the  cestuis  que  trust  were  post- 
poned to  the  plaintiffs  (c) . 

(x)  Cory  v.  Eyre,  (1863)  1  D.  J.  &  S.  at  p.  167;  Shropshire  Union 
R.  Cv.  v.  Reg,,  (1875)  L.  R.  7  H.  L.  at  p.  511;  45  L.  J.  Q.  B.  31; 
Bradley  v.  Riches,  (1878)  9  Ch.  D.  189;  47  L.  J.  Ch.  811;  Carritt  v. 
Real  and  Personal  Advance  Co.,  (1889)  42  Ch.  D.  263;  58  L.  J.  Ch.  688; 
Re  Richards,  (1890)  45  Oh.  D.  589,  594;  59  L.  J.  Ch.  728;  Taylor  v. 
London  and  County  Bkg.  Co.,  1901,  2  Oh.  231,  261;  70  L.  J.  Ch.  477; 
Perham  v.  Kempster,  1907,  1  Oh.  373;  and  cf.  Pearce  v.  Bulteel,  1916, 
2  Ch.  544.  It  seems  open  to  question  whether  a  purchaser  who  has  the 
conveyance  taken  in  the  name  of  a  trustee  might  not  register  his  interest 
under  the  L.  C.  Act,  1925,  s.  10  (1),  Class  D.  (iii);  and  in  such  case 
the  non-registration  might  amount  to  negligence. 

(y)  Cory  "v.  Eyre,  sup. 

(z)  Shropshire  Union  R.  Co.  v.  Reg.  and  Bradley  v.  Riches,  sup.; 
Harpham  v.  ShacUock,  (1881)  19  Oh.  D.  207;  Re  Vernon,  Ewens  #  Co., 
(1886)  33  Ch.  D.  402;  56  L.  J.  Ch.  12;  Taylor  v.  London  and  County 
Bkg.  Co.,  sup. 

(a)  Waldron  v.  Sloper,  (1852)  1  Dr.  193;  Rice  v.  R.,  (1853)  2  Dr. 
73;  23  L.  J.  Ch.  289;  Taylor  v.  London  and  County  Bkg.  Co.,  sup. 

(6)  Re  Richards,  (1890)  45  Ch.  D.  589;  59  L.  J.  Ch.  728. 

(c)  Lloyds  Bank  v.  Bullock,  1896,  2  Ch.  192;  65  L.  J.  Ch.  680;  but 
see  Capell  v.  Winter,  1907,  2  Ch.  376. 
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Chap.  XIV.  A  distinction  was  pointed  out  by  Parker,  J.,  in  Walker 
-  v.  lAnom  (d]  between  cases  where  a  trustee  enables  a  fraud 
to  bo  committed  by  parting  with  title  deeds  in  breach  of 
trust  and  cases  where  the  breach  of  trust  consists  in  the 
trustee  never  having  obtained  the  title  deeds.  In  the 
former  case  the  equity  of  the  cestuis  que  trust  prevails 
over  that  of  the  assignee;  in  the  latter  case,  an  assignee 
for  value  without  notice  will  have  priority  over  the  \cestuis 
que  trust. 

Effect  of  Negligence  may,  of  course,  operate  to  postpone  a  prior 

negligence  on  5  r  .r  r 

priorities.         title,  notwithstanding  (it  the  negligence  is  gross  (Cj),  that 

such  prior  title  is  a  legal  one  (/). 

Section  3.  (3)  Purchaser,  how  far  protected  against  defective  execution 
of  powers ; — against  prior  claimants  who  have  encouraged 
him  to  purchase; — and  by  Statute  in  various  cases. 

howCf T*'  Equity  will,  except  in  favour  of  a  mere  volunteer,  supply 

lieved  against  the  defective  execution  of  a  power,  if  the  defect  consist 
execution  of  merely  in  the  non-observance  of  some  formality  (#),  but  not 
powers.  if  &uch  formality  is  positively  required  by  the  Legisla- 

ture (h] :  nor  can  it  supply  a  defect  of  an  essential  character; 
as  where  a  power  to  appoint  by  will  is  attempted  to  be 
executed  by  deed  (i~);  or  where  the  exercise  of  the  power 
if  effective  would  be  a  fraud  on  the  power  (fc),  or  a  breach 

(d)  1907,  2  Ch.  pp.  118—119.    Cf.  Coleman  v.  L.  C.  §  W.  Bank,  1916, 
2  Ch.  353. 

(e)  See  Hudston  v.    Viney,  1921,   1   Ch.   9&;    Grierson  v.   Nat.   Prov. 
Bank,  1913,  2  Ch.  18. 

(/)  Roberts  v.  Croft,  (1857)  2  D.  &  J.  1;  27  L.  J.  Ch.  220;  Lloyds 
Bank  v.  Jones,  (1886)  29  Ch.  D.  221;  Taylor  v.  Russell,  1891,  1  Ch.  8; 
1892,  A.  C.  244;  60  L.  J.  Ch.  1;  61  L.  J.  Ch.  657;  Walker  v.  Linom, 
1907,  2  Ch.  104;  and  see  Re  Pain,  1919,  1  Ch.  38;  Hudston  v.  Viney, 
sup. 

(£)  Toilet  v.  T.,  (1728)  2  P.  W.  489;  2  Wh.  &  T.  L.  C.  9th  ed. 
249;  Farwell,  3rd  ed.  p.  375  et  seq. 

(A)  Sug.  14th  ed.  501,  742;  Farwell,  3rd  ed.  p.  394  et  seq. 

(t)  Reid  v.  Shergold,  (1805)  10  Ves.  370;  Archibald  v.  Wright,  (1838) 
9  Si.  161;  7  I«.  J.  N.  S.  Ch.  120;  and  see  notes  to  Toilet  v.  T.,  2 
Wh.  &  T.  L.  C.  9th  ed.  249. 

(&)  Re  Kirwan,  (1883)  25  Ch.  D.  373.  See  as  to  the  protection  given 
in  certain  cases  in  favour  of  purchasers  of  interests,  the  appointment  of 
which  was  a  fraud  on  the  power,  s.  157  of  the  L..  P.  Act,  1925. 
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of  trust  (Z),  and  the  Legislature  expressly  excluded  the  inter-    Chap.  XIV. 
ference  of  Equity,  where  a  contract  by  a  tenant  in  ..tail  __ 
was  not  perfected  in  manner  required  by  the   Fines  and 
Recoveries  Act,  1833  (rn). 

By  s.  159  of  the  L.  P.  Act,  1925  (ri),  a  deed  executed  Under  a.  159 
in  the  presence  of,  and  attested  by,  two  or  more  witnesses  L.  p.6A.  1925. 
in  the  usual  way,  is,  so  far  as  respects  the  execution  and 
attestation  thereof,  to  be  a  valid  execution  of  a  power  of 
appointment  by  deed,  or  by  any  instrument  in  writing  not 
testamentary,  notwithstanding  that  any  additional  or  other 
formalities  may  have  been  expressly  imposed  upon  an 
exercise  of  the  power:  but  this  provision  does  not  dispense 
with  any  consent,  or  with  the  performance  of  any  act,  not 
relating  to  the  mode  of  execution  or  attestation,  which  may 
be  required  by  the  instrument  creating  the  power:  nor  does 
it  prevent  the  donee  from  exercising  it  conformably  to  the 
power  by  writing,  or  otherwise  than  by  an  instrument 
executed  and  attested  as  an  ordinary  deed. 

Under  the  Wills  Act,  1837,  s.  10,  an  appointment  by  a  Under  Wills 

A  ft^     1  ft  ^7 

will,  executed  in  the  ordinary  form,  is  valid,  though  all  the 
formalities  prescribed  by  the  instrument  creating  the  power 
may  not  have  been  observed. 

The  purchaser  will  also  be  protected  in  Equity  against  Believed 
any  person  who,  having  a  prior  interest  in  the  ^property, 


encourages    or   permits    him    to    complete  his  purchase  in  &0-»  who 

encourage 

ignorance  of  its  existence  (0)  .    Where  a  woman,  shortly  (after  purchase  of 

the  property. 

CO  MortlocJc  v.  Sutler,  (1804)  10  Ves.  292;  Bellringer  v.  Blagrave, 
<1847)  1  De  G.  &  Sm.  63. 

(rn)  S.  47.  See  Bankes  v.  Small,  (1887)  36  Ch.  D.  716;  Mills  v.  Fox, 
(1887)  37  Oh.  D.  153;  57  L.  J.  Ch.  56;  Meeklng  V.  M.,  1917,1  Ch.  77. 

(w)  Ee-enacting  s.  12  of  22  &  23  Viet.  c.  35. 

(o)  See  Watts  v.  Creswell,  (1715)  2  Eq.  Ca.  Ab.  515,  pi.  3;  Savage  v. 
foster,  (1723)  9  Mod.  35;  Ibbotson  v.  Rhodes,  (1706)  2  Vern.  554; 
Draper  v.  Borlace,  (1699)  ib.  370;  Berrisford  v.  Milward,  (1740)  2  Atk. 
49;  Govett  v.  Richmond,  (1834)  7  Si.  1;  Clare  v.  Earl  of  Bedford,  (1723) 
13  Vin.  Ab.  536;  Boyd  v.  Belton,  (1844)  1  J.  &  L.  730;  Thompson  v. 
Simpson,  (1845)  2  J.  &  L.  110;  Overton  v.  Banister,  (1844)  3  Ha.  503; 
Nicholson  v.  Hooper,  (1838)  4  M.  &  C.  179;  Hammersley  v.  2>«  Biel, 
(1845)  12  C.  &  F.  45,  62,  88;  Stikeman  v.  Dawson,  (1847)  1  De  G.  &  S. 
90;  Esron  v.  Nicholas,  (1733)  ib.  118;  Wright  v.  Snowe,  (1848)  2 
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Chap.  XIV.  her  marriage,  under  threats  from  her  husband,  wrote  and 
60  '  signed  a  paper,  dated  before  the  marriage,  whereby  she 
purported  to  give  him  her  reversionary  interest  in  a  sum  of 
stock,  which  the  husband  subsequently  sold  to  a  purchaser 
who  had  no  notice  of  the  fraud,  and  the  wife,  on  being 
applied  to  on  his  behalf,  and  not  being  then  under  duress, 
stated  that  she  'had  before  her  marriage  made  over  her 
interest  to  her  husband,  it  was  held  that,  as  against  the 
purchaser,  she  had  lost  her  Equity  to  a  settlement  when  the 
fund  fell  into  possession  (p).  So,  where  a  married  woman 
fraudulently  concealed  a  settlement,  in  order  to  induce  a 
mortgagee  to  advance  his  money,  and  the  mortgage  was 
completed,  but  the  deed  was  not,  at  the  time,  acknowledged 
by  the  married  woman  (which  was  necessary,  the  case  falling 
under  the  old  law),  and  before  the  deed  was  acknowledged 
the  mortgagee  received  notice  of  the  settlement,  it  was 
held  that  her  estate  was,  nevertheless,  bound,  and  that  she 
could  not  defeat  the  mortgage (q) . 

In  a  case,  however,  in  which  a  married  woman,  who  was 
entitled  to  'a  life  interest  in  property  without  power  of 
anticipation,  subject  to  a  proviso  for  cesser  in  a  certain 
event,  whereupon  the  property  was  to  be  held  in  trust  for 
her  husband,  executed  a  deed  poll  by  which  she  admitted 
that  the  event  had  happened,  upon  the  faith  of  which  admis- 
sion a  large  advance  was  obtained  by  her  husband  upon  a 
mortgage  of  his  interest,  it  was  held  that  there  was  no 
estoppel  to  prevent  the  married  woman  afterwards  alleging 
that  the  admissiotn  was  erroneous  and  that  the  event  had 
not  happened.  "  A  married  woman  cannot,"  said  Lind- 
ley,  M.  R.,  "by  hook  or  by  crook — by  any  device,  .even, 
by  her  own  fraud  (the  cases  go  that  length) — deprive 
herself  of  the  protection  which  the  restraint  on  anticipation 
throws  around  her"  (r). 

De  G.  &  S.  321;  Be  King,  (1858)  3  D.  &  J.  63;  Nelson  v.  Stacker^  (1859) 
4  \b.  458;  28  L.  J.  Ch.  760;  Sharpe  v.  Foy,  (1868)  4  Ch.  35;  Re  Lush's 
Trusts,  (1869)  4  Ch.  591;  38  L.  J.  Ch.  650;  Arnold  v.  Woodhams,  (1873) 
16  Eq.  29;  42  L.  J.  Ch.  578, 

(p}  Re  Lush's  Trusts,  sup.       (?)  Sharpe  v.  Foy,  (1868)  4  Ch.  35. 

(r)  Lady  Bateman  v.  Faber,  1898,  1  Ch.  144,  149,  151;  cf.  Re 
Wimperis,  1914,  1  Oh.  502. 
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A  misrepresentation  as  to  an  existing  state  of  facts  which    Chap.  XIV. 
is  intended  to  be,  and  which  is  in  fact  acted  upon,  will  in 


general  (s)  bind  the  party  making  it,  though  he  make  it  in  Effect of 
ignorance  or  mistake,  if  he  might  have  known  the  truth  (£):  sentation. 
and,  where  it  is  material,  the  purchaser  may  elect  either  to 
have  it  made  good  or  the  purchase  set  aside  (w) .  But  a 
mortgagee,  it  appears,  need  not  answer  an  inquiry,  as  to  the 
extent  of  his  claims,  unless  the  intended  purchaser  is  entitled 
and  offers  to  redeem  him;  nor  need  he  voluntarily  communi- 
cate his  claim  to  a  person  whom  he  knows  to  be  about  ,to 
purchase,  unless  he  has  reason  to  believe  that  a  fraud  is  con- 
templated by  the  vendor  (x) .  Nor  will  mere  assent  to  a 
purchase  bind  the  assenting  party's  subsequently  acquired 
interest  in  the  property  (y) . 

The  purchaser  will  also  be  protected  against  any  person  Subsequent 
who,  knowing  his  own  title,  encourages,  or    fraudulently  on'the  * 
permits  the  purchaser,  in  ignorance  of  such  title,  to  lay  out  property, 
money  in  improving  the  property  (z} :  but  when  a  party  has 
once  given  a  distinct  notice  of  his  claim,  and  the  purchaser 
subsequently  lays  out  money,  it  lies  on  him  to  show  that  the 
other  has  abandoned,  or  given  reason  to  believe  that  he  has 
abandoned,  his  claim  (a) ;  and  this,  whether  the  claim  extend 

(«)  As  to  the  liability  for  non-fraudulent  misrepresentation,  see  the 
judgment  of  Lord  Haldane  in  Nocton  v.  Lord  Ashburton,  1914,  A.  C. 
932. 

(0  See  Pearson  \.  Morgan,  (1788)  2  Br.  C.  C.  at  p.  388;  West  v. 
Jones,  (1851)  1  Si.  N.  S.  205;  20  L.  J.  Ch.  362;  Hammersley  v.  De  Biel, 
(1845)  12  C.  &  F.  at  p.  88;  Bickerton  v.  Walker,  (1885)  31  Ch.  D.  151; 
Maddison  v.  AUerson,  (1883)  8  A.  C.  467,  473;  52  L.  J.  Q.  B.  737;  but 
see  Sug.  14th  ed.  p.  744,  n.;  Farrer's  Conditions  of  Sale,  2nd  ed.  54 — 56; 
Porter  v.  Moore,  1904,  2  Ch.  367;  sup.  p.  98. 

(«)  Eawlins  v.  Wickham,  (1858)  3  D.  &  J.  304;  28  L.  J.  Ch.  188; 
Adam  v.  Newbigging,  (1888)  13  A.  C.  308;  sup.  p.  96. 

(x)  Onborn  v.  Lea,  (1724)  9  Mod.  96. 

(y)  Thompson  v.  Simpson,  (1845)  2  J.  &  L.  110;  Mangles  v.  Dixon. 
(1852)  3  H.  L.  C.  702,  733;  see  Jorden  v.  Money,  (1854)  5  H.  L.  C. 
185;  23  I,.  J.  Ch.  865. 

(z)  Dann  v.  Spurrier,  (1802)  7  Ves.  230;  Gregory  v.  Mighell,  (1811) 
18  Ves.  328,  333;  Eamsden  v.  Dyson,  (1866)  L.  Rt.  1  H.  L.  129;  Kenney 
v.  Browne,  (17%)  3  Ridg.  at  p.  518;  Kerr  on  Fraud,  5th  ed.  p.  126. 
Cf.  Willmott  v.  Barber,  (1880)  15  Ch.  D.  96. 

(a)  See  Clare  Hall  v.  Harding,  (1848)  6  Ha.  273,  297;  17  L.  J.  Ch. 
301;  Crosse  v.  Reversionary  Co.,  (1853)  3  D.  M.  &  G.  698,  712;  (Civil 
D. — VOL.  II.  8 
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Chap.  xiv.  to  tRe  entirety,  or  only  an  undivided  part  of  the  estate  (6). 
Nor  need  the  notice  disclose  the  particulars  of  the  claimant's 
title;  and  the  fact  that  the  claim  made  exceeds  what  (the 
claimant  is  entitled  to  will  not  justify  the  party  in  possession 
in  disregarding  it  (c). 

Although  a  general  notice  of  the  claimant's  title,  as  e.g., 
of  the  deed  under  which  he  claims,  may  be  sufficient,  it  will 
be  otherwise  where  it  is  accompanied  by  an  imperfect  or 
erroneous  statement  of  its  contents  (d) ;  and  where  a  pur- 
chaser'acquires  merely  a  temporary  or  partial  interest  in  the 
land,  his  expenditure,  being  referable  to  that  interest,  will 
give  him  no  additional  rights  as  against  the  reversioner  or 
joint  owner  (e).  Thus  a  tenant  building  on  his  landlord's 
property  does  not,  except  under  special  circumstances,  acquire 
any  right  to  prevent  the  landlord  from  taking  possession  at 
the  end  of  the  term;  but  if,  being  mere  tenant  at  will,  he 
builds  in  the  belief  that  this  will  entitle  him  to  a  specific 
lease,  and  the  landlord,  knowing  his  error,  omits  to  correct 
it,  Equity  will  interfere  to  compel  the  grant  of  such  a 
lease  (/) .  .Where  a  person  was  in  possession  of  land  in 
virtue  of  a  mere  licence,  and  at  the  request  of  the  owner 
executed  works  on  it  at  his  own  expense,  it  was  held  that  the 
licence  had  become  irrevocable  from  that  date  (g). 

Reversicmers,  The  acquiescence  of  a  tenant  for  life,  &c.  did  not  before 
1926  bind  the  reversioner;  but  the  purchaser  of  a  reversion, 
buying  under  conditions  which  recognized  the  future  user  by 
other  parties  of  an  easement  over  the  estate,  could  not  after- 
wards dispute  the  right  of  user,  though  the  reversioner  him- 

Servic?.  Mus.  Inst.  Assoc.  \.  Whiteman,  (1&99)  68  L.  J.  Ch.  484;  Marriott 
v.  Reid,  (1900)  82  L.  T.  369;  Jones  Brothers  (Holloway),  Ltd.  v.  Wood- 
house,  1923,  2  K.  B.  117. 

(6)  See  Clare  Hall  v.  Harding,  sup. 

(c)  S.  C.  at  p.  273. 

(d)  Re  Bright's  Trusts,  (1856)  21  Beav.  430;  25  L.  J.  Ch.  449. 

(e)  Pilling  v.  Armitage,   (1805)  12  Ves.   78;    Clare  Hall  \.  Harding, 
sup.;  Duke  oj  Beaufort  v.  Patrick,  (1853)  17  Beav.  at  p.  75;  22  I/.  J. 
Ch.  489. 

(/)  Ramsden  v.  Dyson,  (1866)  L.  R.  1  H.  L.  129. 
(<?)  Plimmer  v.  Mayor  of  Wellington,   (1884)  9  A.  C.  699;   53  L.  J. 
P.  C.  104.    Cf.  A.-G.  to  Prince  oi  Wales  v.  Collom,  1916,  2  K.  B.  204. 
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self  had  never  previously  recognized  it  (/&).    It  must  be  borne    Chap.  XIV. 

in  mind  that  now  an  estate  for  life  exists  only  in  Equity,  

and  that  a  tenant  for  life  has  very  wide  powers  under  the 
S.  L.  Acts;  and  it  seems  that  acquiescence  by  the  tenant 
for  life  (who  is  also  estate  owner)  will  have  the  effect  of 
binding  all  parties  beneficially  interested. 

The  mere  fact  of  a  purchaser  or  mortgagee  not  having  Possession  of 
possession  of  the  title  deeds,  will  not  (apart  from  the  pro-  ^0^  f^  8' 
visions  as  to  registration  (a)),  in  the  absence  of  other  circum-  material, 
stances  indicative  of  fraud,  affect  his  legal  title  as  against 
subsequent  purchasers  or  incumbrancers  (/).     Even  the  fact 
•of  a  mortgagee  having  returned  the  deeds  to  the  mortgagor, 
will   not,    in    itself,    necessarily    have  this  effect  (ft);   if  a    . 
plausible  reason  is  given  for  assenting  to  what  would,  primd 
facie,  be  an  unreasonable  and  suspicious  request.     But,  if 
deeds  are  borrowed  for  a  temporary  purpose,  they  should  be 
diligently  reclaimed  (Z).    If  they  are  handed  over  to  a  mort- 
gagor for  the  purpose  of  enabling  him  to  mortgage  for  a 
specified  amount  in  priority  to  the  first  mortgagees,  he  can 
fraudulently  confer  a  good  title  on  a  mortgagee  from  him 
without    notice,    for    a    sum    exceeding    the    authorized 
amount  (m}.    Where,  subsequent  to  the  contract  for  sale,  but 

(h)  Duke  of  Beaufort  v.  Patrick,  sup.  Cf.  Ladyman  v.  Grave,  (1871) 
•6  Oh.  763,  769. 

(f)  See  the  L.  C.  Act,  1925,  s.  13  (2).  If  the  mortgage  is  a  legal  one, 
it  is  to  be  registered  as  a  puisne  mortgage  (Class  C.  (i));  if  equitable, 
as  a  "  limited  owner's  charge  "  (Class  C.  (ii))  or  as  a  "  general  equitable 
charge"  (Class  C.  (iii));  see  inf.  p.  1031. 

(/)  See  Evans  \.  Bicknell,  (1801)  6  Ves.  173;  Harper  v.  Faulder, 
(1819)  4  Mad.  129;  Martinez  v.  Cooper,  (1826)  2  Rus.  198;  Stevens  v. 
S.,  (1845)  2  Coll.  20;  14  L.  J.  Ch.  252;  Allen  v.  Knight,  (1846)  5  Ha. 
272;  aff.,  (1847)  11  Jur.  527;  Farrow  v.  Rees,  (1840)  4  Beav.  18,  21; 
Finch  v.  Shaw,  (1854)  19  Beav.  500;  Colyer  v.  Finch,  (1856)  5  H.  JL.  C. 
905;  26  L.  J.  Ch.  65;  Taylor  v.  London  and  County  Banking  Co.,  1901, 
2  Ch.  231,  261;  Rimmer  v.  Webster,  1902,  2  Ch.  163,  172;  71  L..  J.  Oh. 
561.  Cf.  Walker  v.  Linom,  1907,  2  Ch.  104;  Coote  on  Mortgages,  9th  ed. 
pp.  1343—1344. 

(&)  See  Martinez  v.  Cooper,  and  Stevens  v.  S.,  sup.,'  Waldron  v. 
Sloper,  (1852)  1  Dr.  193;  Re  Ingham,  1893,  1  Ch.  352;  62  L.  J.  Ch.  100. 

(I)  Waldron  v.  Sloper,  sup. 

(m)  Perry-HerrioJc  v.  Attwood,  (1857)  2  D.  &  J.  21;  27  L.  J.  Ch. 
121;  Brocklesby  v.  Temperance  Perm.  Bldg.  Soc.,  1895,  A.  C.  173;  64 
L.  J.  Ch.  433;  Lloyds  Bank  v.  Bullock,  1896,  2  Ch.  192;  65  L.  J.  Oh. 

8(2) 
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Chap.  XIV.    prior  to    completion,  the  property  is  equitably  mortgaged, 

LJ whether  with  or  without  notice  of  the  contract,  the  possession 

of  the  title  deeds  by  the  incumbrancer  will  not  give  him  any 
priority  ,as  against  the  purchaser  not  in  default  claiming 
specific  performance  (ft) . 

The  importance  allowed  to  the  possession  of  the  title  deeds, 
when  questions  of  priority  arise,  is  not  affected  by  the  L.  P. 
Act,  1925,  s.  13  of  which  provides  that  the  Act  shall  not 
prejudicially  affect  the  right  or  interest  of  any  person  conse- 
quent on  the  possession  by  him  of  any  documents  relating 
to  a  legal  estate  in  land,  nor  is  it  to  affect  any  question 
arising  out  of  any  omission  to  obtain  or  any  other  absence 
of  possession  by  any  person  of  any  documents  relating  to  a 
legal  estate  in  land. 


General 
principle  as 
to  postpone- 
ment. 


The  true  principle  seems  to  be,  that  mere  inactivity  ds 
insufficient  ,to  postpone  a  purchaser  or  mortgagee,  who  has 
the  legal  estate  (o):  there  must  be  fraud,  or  indifference  to  a 
fraud  which  there  was  reason  to  suspect  was  about  to  be  com- 
mitted, or  gross  negligence  (p) ;  and  the  omission  to  make 
any  inquiry  respecting  the  deeds,  is  evidence  of  this  gross 
negligence  or  wilful  indifference  (<?).  Where  the  contest  lies 
between  parties  having  mere  equities,  anything  which  raises 
a  positive  equity  against  the  one,  will  give  the  other,  though 
his  equity  is  posterior  in  creation,  a  better  claim  on  the 
assistance  of  the  Court  (r). 

660;  Re  Castell  and  Brown,  1898,  1  Ch.  315;  67  L.  J.  Oh.  169;  Rimmer 
v.  Webster,  1902,  2  Oh.  163;  71  L.  J.  Ch.  561;  Fry  v.  Smellie,  1912, 
3  K.  B.  282,  296.  Of.  R.  E.  Jones,  Ltd.  \.  Waring  $  Gillow,  .Ltd.,. 
1926,  A.  C.  670. 

(n)  Flinn  v.  Fountain,  (1889)  58  L.  J.  Ch.  389. 

(o)  Northern  Ins.  Co.  v.  Whipp,  (1864)  26  Ch.  D.  482;  53  L.  J. 
Ch.  629;  Grierson  \.  Nat.  Pro.  Bank,  1913,  2  Ch.  18;  sup.  p.  698. 

(p)   Oliver  v.  Hinton,  1899,  2  Ch.  264;  68   L.  J.  Ch.  583. 

(^)  Hewitt  v.  Loosemore,  sup.;  Brown  v.  Stedman,  (1896)  44  W.  R. 
458;  see  Oliver  v.  Hinton,  sup.;  Walker  v.  Linom,  1907,  1  Ch.  104, 
114;  sup.  p.  699. 

(r)  Waldron  v.  Sloper,  (1852)  1  Dr.  193,  200;  Hunter  v.  Walters, 
(1871)  7  Ch.  75;  41  L.  J.  Ch.  175;  Rice  v.  R.,  (1853)  2  Dr.  73,83: 
Layard  v.  Maud,  (1867)  4  Eq.  397;  36  L.  J.  Ch.  669;  Farrand  v. 
Yorkshire  BJcg.  Co.,  (1888)  40  Ch.  D.  182,  189;  58  L.  J.  Ch.  23»; 
King  v.  Smith,  1900,  2  Ch.  425;  69  L.  J.  Ch.  598;  Pease  v.  Jackson, 
(1868)  3  Oh.  576,  581;  and  see  sup.  p.  710. 
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Where,  in  answer  to  an  inquiry  made  in  good  faith  for    Chap.  XIV. 
the  deeds,  a  reasonable  excuse  is  given  for  their  non-delivery, 


their  absence  does  not  affect  a  purchaser  with  constructive  •^8,to custody 

notice  ,that  they  have  Jbeen  deposited  as  a  security  (s) :  so, 

where  an  actual  memorandum  of  charge  was  accompanied 

by  a  deposit  of  what  were  in  fact,  though  not  so  represented, 

only  the  earlier  title  deeds,  the  omission  to  call  for  the  later 

deeds,  which  alone  showed  any  title  in  the  mortgagor,  was 

held  insufficient  to  postpone  the  incumbrancer  to  a  depositee 

of  the  later  deeds  (£). 

The  cases  on  the  effect  of  negligence  in  postponing  the 
prior  incumbrancer  may,  it  is  thought,  be  summarized  as 
follows: — 

First.  Where  the  prior  interest  is  legal,  and   the    other  The  rule  as  to 
equitable.     In  this  case  the  prior  legal  estate  will  not  be  *negUgence 
postponed  to  the  subsequent  equitable  estate  "  on  the  ground  illustrated, 
of  any  mere  carelessness  or  want  of  prudence  on  the  part  of  ^^^te 
the  legal  owner  "  (u).    But  the  Court  will  postpone  the  prior  is  legal, 
legal  estate  to  a  subsequent  equitable  estate — 

(i)  Where  the  owner  of  the  legal  estate  has  either  wittingly 
or  unwittingly  "  assisted  in  or  connived  at  the  fraud  which 
has  led  to  the  creation  of  the  subsequent  equitable  estate 
without  notice  of  the  prior  legal  estate;  "  and  evidence  of 

(5)  Espin  v.  Pemberton,  (1859)  3  D.  &  J.  547;  28  L.  J.  Ch.  311; 
Brown  v.  Stedman,  (1896)  44  W.  R.  458. 

(0  Roberta  v.  Croft,  (1857)  2  D.  &  J.  1;  27  L.  J.  Ch.  220;  and  eee 
•Cole  v.  Coles,  (1848)  6  Ha.  517,  524;  Thorpe  v.  Holdsworth,  (1868)  7 
Eq.  139;  38  L.  J.  Oh.  194;  cf.  Walker  v.  Linom,  1907,  2  Ch.  104. 

(«)  Northern  Ins.  Co.  v.  Whipp,  (18S4)  26  Ch.  D.  482,  494:  53 
L.  J.  Ch.  629.  See  also  Head  v.  Egerton,  (1734)  3  P.  W.  280;  Hunt 
v.  Elmes,  (1860)  2  D.  F.  &  J.  578;  30  L.  J.  Ch.  255;  Hewitt  v. 
Zoosemore,  (1851)  9  Ha.  449;  Evans  v.  Bioknell,  (1801)  6  Ves.  173, 
183;  Martinez  v.  Cooper,  (1826)  2  Rus.  198;  Harper  v.  Faulder, 
(1819)  4  Mad.  129;  Espin  v.  Pemberton,  (1859)  4  Dr.  333;  3  D.  &  J. 
547;  28  L.  J.  Ch.  308,  311;  Colyer  v.  Finch,  (1856)  5  H.  L.  C.  906; 
Eatclife  v.  Barnard,  (1871)  6  Ch.  652;  40  L.  J.  Oh.  777;  Agra  Bank 
v.  Barry,  (1874)  L.  R.  7  H.  L.  135;  Manners  v.  Mew,  (1885)  29 
Ch.  D.  725;  54  L.  J.  Ch.  909;  Re  Ingham,  1893,  1  Ch.  352;  69  L.  0. 
Ch.  100;  Simmer  v.  Webster,  1902,  2  Ch.  163,  172;  71  L.  J.  Ch.  561; 
Hudston  v.  Viney,  1921,  1  Ch.  98;  sup.  p.  699  et  seq. 
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Chap.  XIV.    innocent  assistance  or  connivance  may  be  afforded  by  the- 
L_l__   absence  of  ordinary  care  in  inquiring  for  or  keeping  title- 
deeds,  and  such  conduct,  if  not  satisfactorily  explained,  may 
be  sufficient  to  postpone  the  legal  estate  (or). 

(ii)  Where  the  owner  of  the  legal  estate  has  constituted 
the  mortgagor  his  agent  to  raise  money,  and  has  for  that 
purpose  either  left  the  deeds  in  his  custody  (y),  or  returned 
them  to  him  (z),  and  the  mortgagor  has  by  means  \of  the 
possession  of  the  deeds  created  the  equitable  estate  without 
notice  .of  the  prior  legal  estate,  even  though  the  principal 
had  no  intention  that  his  agent  should  commit  a  fraud,  or 
knowledge  that  he  was  doing  so. 

2.  Where  Secondly.  Where  the  prior  interests  are  both  equitable,  it 

are  equitable.  seems  that  a  like  degree  of  negligence  on  the  part  of  the 
prior  equitable  incumbrancer  is  necessary  in  order  to  post- 
pone him  as  is  necessary  to  postpone  the  owner  of  a  prior 
legal  estate.  There  must  be  something  done,  or  omitted  to  be 
done,  by  the  prior  incumbrancer,  which  arms  the  owner  of 
the  estate  with  the  power  of  going  into  the  world  under  false- 
colours^).  Thus,  where  B.  the  solicitor  of  A.,  a  second! 
mortgagee,  put  up  the  property  for  sale  by  auction,  and 
professing  to  have  bought  it,  induced  A.  to  execute  a  con- 
veyance of  the  property  by  which  A.  purported  to  convey  it 
to  B.  under  his  power  of  sale:  and  B.  afterwards  made  an 
equitable  mortgage  of  the  estate  to  C.,  representing  it  to  be 
his  own  and  unincumbered;  it  was  held  that  A.  had  by 

(a;)  Worthington  v.  Morgan,  (1849)  16  Si.  547;  18  L.  J.  Ch.  233; 
Whitbread  v.  Jordan,  (1835)  1  Y.  &  C.  303;  Peto  v.  Hammond,  (1861) 
30  Beav.  495;  31  L.  J.  Ch.  354;  Max  field  v.  Burton,  (1873)  17  Eq.  15; 
43  L.  J.  Ch.  46;  Clarke  v.  Palmer,  (1882)  21  Ch.  D.  124;  51  L.  J. 
Ch.  634;  Lloyd's  Banking  Co.  v.  Jones,  (1885)  29  Ch.  D.  221;  54 
L.  J.  Ch.  931;  Walker  v.  Linom,  1907,  2  Ch.  104;  cf.  Hudston  v. 
Viney,  sup.;  Fry  v.  Smellie,  1912,  3  K.  B.  282,  296. 

(y)  Perry-Herrick  v.  Attwood,  (1857)  2  D.  &  J.  21;  27  L.  J.  Ch. 
121;  Re  Ingham,  sup.;  Simmer  v.  Webster,  1902,  2  Ch.  163;  71 
L.  J.  Gh.  561;  and  see  Howatson  v.  Webb,  1907,  1  Ch.  537;  19018, 
1  Ch.  1. 

(2)  Briggs  v.  Jones,   (1870)  10  Eq.   92;   Re  Ingham,   sup. 

(a)  Vixon  v.  MucMeston,  (1872)  8  Ch.  155,  160;  42  L.  J.  Ch.  210; 
and  see  Coleman  v.  L.  C.  $  W.  Bank,  1916,  2  Ch.  353. 
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executing  the  conveyance  enabled  B.  to  commit  the  fraud    Chap.  XIV. 

on  C.  and  must  be  postponed  to  him  (6);  and,  on  the  same  LJ 

principle,  a  vendor  with  an  equitable  lien  for  unpaid  pur- 
chase-money will  be  postponed  to  a  mortgagee  from  the 
purchaser  wb~  has  been  allowed  to  carry  away  the  title  deeds 
and  conveyance  (c).  But  the  mere  fact  that  a  subsequent 
incumbrancer  has  got  the  title  deeds  does  not  entitle  him  to 
priority,  unless  there  has  been  some  active  omission  or 
negligence  of  the  kind  above  described;  and  where  a  person 
has  in  good  faith  relied  on  a  positive  statement  by  the 
mortgagor  .that  the  latter  is  depositing  all  the  necessary 
deeds,  without  any  examination  into  the  truth  of  it,  he  will 
not  be  postponed  to  a  later  equitable  mortgagee  who  has  got 
important  title  deeds  which  the  mortgagor  had  in  fact  kept 
back  from  the  prior  incumbrancer  (d} . 

The  Bkcy.  Act,  1914,  enacts  (e)    that,    subject    to    the  Protectiomof 
provisions  of  the  Act  with  respect  to  the  effect  of  bankruptcy  fr™^  bank- 
on  an  execution  or  attachment  (/),  and  with  respect  to  the  ruP*  M 

against 

avoidance  of  certain  settlements  (#),    assignments  (h}    and  trustee, 
preferences  («),  nothing  in  the  Act  shall  invalidate  in  the  case 
of  bankruptcy  any  payment  by  the  bankrupt  to  any  of  his 
creditors,  any  payment  or  delivery  to  the  bankrupt,  any  con- 
veyance or   assignment   by  the  bankrupt  for  valuable  con- 

(6)  Hunter  v.  Walters,  (1871)  7  Oh.  75;  41  L.  J.  Oh.  175;  Waldron 
v.  Sloper,  (1852)  1  Dr.  193;  Re  Lambert's  Est.,  (1884)  13  L.  R.  Ir. 
234;  Dowle  v.  Saunders,  (1864)  2  H.  &  M.  242;  34  L.  J.  Oh.  87; 
King  v.  Smith,  1900,  2  Oh.  425;  69  L.  J.  Oh.  598;  and  see  Howatson 
v.  Webb,  1907,  1  Oh.  537;  1908,  1  Oh.  1;  De  Lisle  v.  Union  Sank  of 
Scotland,  1914,  1  Oh.  22. 

(e)  Sice  v.  R.,  (1853)  2  Dr.  73;  Kettlewell  v.  Watson,  (1884)  26 
Ch.  D.  501;  53  L.  J.  Oh.  717;  Rimmer  v.  Webster,  190(2,  2  Ch.  163; 
71  L.  J.  Ch.  561;  Bickerton  v.  Walker,  (1885)  31  Ch.  D.  151;  55 
L.  J.  Ch.  227;  French  v.  Hope,  (1887)  56  L.  J.  Ch.  363;  cf.  CapeU 
v.  Winter,  1907,  2  Ch.  376. 

Of)  Roberts  v.  Croft,  (1857)  2  D.  &  J.  1;  27  L.  J.  Ch.  220;  Thorpe 
v.  Holdsivorth,  (1868)  7  Eq.  139;  38  L.  J.  Ch.  194;  Layard  v.  Maiuf, 
(1867)  4  Eq.  397;  36  L.  J.  Ch.  669;  Dixon  v.  Muckleston,  (1872)  8 
Ch.  155;  42  L.  J.  Ch.  210;  and  see  Spenoer  v.  Clarke,  (1878)  9  Ch.  D. 
137;  47  L.  J.  Ch.  692;  Re  Castell  and  Brown,  1898,  1  Ch.  315;  67 
L.  J.  Ch.  169.  («)  S.  45. 

(/)  Ss.   40,  41.  (?)  S.  42. 

(*)  S.  43.  ,  (0  S.   44. 
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Goods  in  the 
order  and 
disposition  of 
the  bankrupt 
divisible 
among' 
creditors. 


Purchaser  of 
equitable  in- 
terest, when 
protected 
against  prior 
insolvency  or 
bankruptcy. 


sideration  (&),  or  any  contract,  dealing,  or  transaction  by  or 
with  the  bankrupt  for  valuable  consideration:  provided  that 
(1)  the  payment,  delivery,  conveyance,  assignment,  contract, 
dealing,  or  transaction  takes  place  before  the  date  of  the 
receiving  order;  and  that  (2)  the  person  (other  than  the 
debtor),  to,  by,  or  with  whom  the  payment,  delivery,  con- 
veyance, assignment,  contract,  dealing,  or  transaction  was 
made,  executed,  or  entered  into,  has  not  at  the  time  of  the 
payment,  delivery,  &c.,  notice  of  any  available  act  of  bank- 
ruptcy committed  by  the  bankrupt  before  that  time. 

By  s.  38  the  property  of  the  bankrupt  divisible  among 
his  creditors  comprises  all  goods  being  at  the  commence- 
ment of  the  bankruptcy  in  the  possession,  order,  or  disposition 
of  the  bankrupt  in  his  trade  or  business  (I),  by  the  consent 
and  permission  of  the  true  owner  (m)  under  such  circum- 
stances that  he  is  the  reputed  owner  thereof.  But  the  terms 
of  the  section  exempt  from  the  rule  as  to  reputed  ownership 
things  in  action  (n),  other  than  debts  due  or  growing  due  to 
the  bankrupt  in  the  course  of  his  trade  or  business  (o). 

It  was  decided  by  Lord  St.  Leonards,  that  the  title  of  an 
assignee  for  value  of  an  equitable  chose  in  action,  who  buys 
without  notice  of  a  prior  insolvency,  and  is  first  to  give  notice 
of  his  claim  to  the  trustee  of  the  fund,  is  good  as  against  the 
assignee  in  the  insolvency  (/?);  and  assignees  in  bankruptcy, 

(&)  See  as  to  the  old  law  on  conveyances  by  a  bankrupt,  Nunes  v. 
Carter,  (1866)  L.  E.  1  P.  C.  at  p.  349;  36  L.  J.  P.  C.  12.  See  also 
Re  Slobodinsky,  1903,  2  K.  B.  517;  72  L.  J.  K.  B.  883. 

(0  See  Colonial  Sank  v.  Whinney,  (1885)  30  Ch.  D.  261,  274,  281; 
11  A.  C.  426,  445;  55  L.  J.  Ch.  585;  56  ib.  43;  Ex  p.  Nottingham  Bank, 
(1885)  15  Q.  B.  D.  441;  54  L.  J.  Q.  B.  601;  Sharman  v.  Mason,  1899, 
2  Q.  B.  679;  69  L.  J.  Q.  B.  3;  Re  Watson  £  Co.,  1904,  2  K.  B.  753; 
73  L.  J.  K.  B.  854;  Lamb  v.  Wright,  1924,  1  K.  B.  857. 

(>«)  Lamb  v.   Wright,  sup.;  Williams'  Bkcy.,  13th  ed.   p.  273. 

(»)  See  Williams  on  Bkcy.,  13th  ed.  pp.   268—269. 

(o)  See  Re  Neal,  1914,  2  K.  B.  910;  Re  Collins,  1925,  1  Oh.  558; 
Re  Wethered,  1926,  Ch.  167;  and  see  s.  4  of  the  Bkcy.  Act,  1926. 

(/»)  Re  Atkinson,  (1852)  2  D.  M.  &  G.  140;  Re  Barr's  Trusts,  (1858) 
4  K.  &  J,  219;  27  L.  J.  Ch.  54S;  Palmer  v.  Looke,  (1881)  18  Oh.  D. 
381;  51  L.  J.  Ch.  124;  Re  Stone's  Will,  (1893)  37  Sol.  J.  354;  Mercer 
v.  Vans  Colina,  (1897)  67  L.  J.  Q.  B.  424;  Re  Beall,  1899,  1  Q.  B. 
688;  68  L.  J.  Q.  B.  462;  and  see  Bkcy.  Act,  1914,  e.  48  (6). 
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omitting   to    give    such    notice,  have  been  postponed  to  ;a    Chap.  XIV. 
subsequent  purchaser  for  value,  who  gave  due  notice  of  his  __ 
assignment  (<?);  but  a  trustee  in  bankruptcy  being  an  assignee 
subject  to  all  equities  does  not,  by  giving  notice  before  an 
•equitable  mortgagee  for  value,  or  a  trustee  in  a  prior  foreign 
bankruptcy,  obtain  priority  over  him  (r). 

Before  the  L.  P.  Act,  1925,  formal  written  notice  was 
not  necessary  (s) .  Thus,  where  a  trustee  had  acquired  know- 
ledge of  his  cestuique  trust's  insolvency  through  an  advertise- 
ment of  it,  it  was  held  that  a  subsequent  incumbrancer,  who 
gave  formal  notice  to  the  trustee,  thereby  acquired  no  priority 
over  the  assignee  in  insolvency  (£).  It  seems  that  priority 
will  not  be  obtained  over  the  title  ,of  a  trustee  in  bankruptcy 
to  an  estate  or  interest  in  land,  if  the  bankruptcy  has  been 
registered  under  the  L.  C.  Act,  1925  (u). 

A  vendor  in  good  faith  has  been  held  entitled  to  retain 
the  deposit  paid  to  him  by  a  bankrupt  who  fraudulently 
purported  to  enter  into  a  contract  for  the  purchase  of  the 
vendor's  estate  (x) .  The  unpaid  purchase-money  of  real  As  to  unpaid 
estate  was  not  (prior  to  1926)  an  equitable  chose  in  action 
within  the  above  ruling:  thus,  where  a  purchaser  without 
notice  .of  any  act  of  bankruptcy  and  before  adjudication 
contracted  to  purchase  leasehold,  and  after  adjudication,  but 
without  notice,  paid  the  purchase-money  to  the  bankrupt, 
he  was  held  not  to  be  entitled  to  an  assignment  from  the 
trustee  in  bankruptcy  without  payment  to  him  of  the 
purchase-money  (y}. 

(<7)  Bartlett  v.  B.,  (1857)  1  D.  &  J.  at  p.  130;  26  L.  J.  Ch.  577; 
Ex  p.  Boulton,  (1857)  ib.  163;  26  L.  J.  Bk.  45;  Day  v.  D.,  (1857)  ib. 
144;  26  L.  J.  Ch.  585;  Richards  v.  Gledstanes,  (1861)  3  Gif.  298; 
affirmed  31  L.  J.  Ch.  142;  Thompson  v.  Tomkins,  (1852)  8  Jur.  N.  S. 
185;  31  L.  J.  Ch.  633;  see  Re  Russell's  Policy  Trusts,  (1872)  15  Eq.  26. 

(r)  Re'Wallis,  1902,  1  K.  B.  719;  71  L.  J.  K.  B.  465;  Re  Anderson, 
1911,  1  K.  B.  896. 

(«)  Ipswich,  §c.  Club  v.  Arthy,  1920,  2  Ch.  257,  268. 

(0  Lloyd  v.  Banks,  (1868)  3  Ch.  488;  37   L.  J.  Oh.  881. 

(M)  Ss.  2,  3,  6  and  7;  and  see  3.  198  (1)  of  L.  P.  Act,  1925.  By 
reason  of  such  registration  the  later  incumbrancer  necessarily  takes  with 
notice. 

(a;)  Collins  v.  Stimson,  (1883)  11  Q.  B.  D.  142;    52  L.  J.  Q.  B.  440. 

(//)  Ex  p.  Rabbidge,  (1878)  8  Ch.  D.  367.  Cf.  Ex  p.  Norvell,  1910, 
1  K.  B.  562;  Ex  p.  Hart,  1921,  2  K.  B.  835. 
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By  the  L.  P.  Act,  1925,  s.  137  (1),  however,  it  is  pro- 
vided that  the  law  applicable  to  dealings  with  equitable 
things  in  action  which  regulates  the  priority  of  competing 
interests  therein,  shall,  as  respects  dealings  with  equitable 
interests  in  land  and  capital  money,  effected  after  the  com- 
mencement of  the  Act,  apply  to  and  regulate  the  priority 
of  competing  interests  therein.  And  by  sub-s.  (3),  a  notice, 
otherwise  than  in  writing,  given  to  (yy}  or  received  by  a 
trustee  after  the  commencement  of  the  Act,  as  respects  any 
dealing  with  an  equitable  interest  in  real  or  personal  proper ty, 
shall  not  affect  the  priority  of  competing  claims  of  pur- 
chasers. By  the  definition  clause,  the  term  "purchaser"  in 
the  Act  includes  a  mortgagee  or  lessee.  Sect.  196  provides 
for  the  mode  in  which  notices  required  or  authorized  under 
the  Act  may  be  served. 


Error  in  sales 
of  land  tax. 


The  Land  Tax  Kedemption  Acts,  1814  (z)  and  1817  (a), 
contain  provisions  for  confirming,  in  certain  specified  cases, 
Crown  debts,    defective  ^titles  to  land  tax.    The  Judgments  Act,  1855,  s.  11, 
protects   purchasers    claiming    under   paid-off    mortgagees, 
against  the  obligations  of  such  mortgagees  to  the  Crown. 


Sales  by  Com- 
missioners of 
Woods  and 
Forests. 


The  Crown  Lands  Act,  1829,  contains  provisions  (ss.  46 
and  73)  for  the  protection  of  parties  taking  convej^ances  or 
leases  from  the  Commissioners  of  Woods  and  Forests.  On 
the  sale  of  land  forming  part  of  the  possessions  of  the  Duchy 
of  Cornwall,  purchasers  are  expressly  exempted  from  the 
necessity  of  seeing  that  the  provisions  of  the  Duchy  of  Corn- 
wall Management  Acts,  1863  to  1893,  have  been  complied 
with  (6). 


It  is  conceived  that,  in  construing  the  s.,  no  distinction  can   be 
drawn  between  the  words  "  given  to  "  and  "  served  on." 
(z)  See  s.  12. 

(a)  See  ss.  22—26;  Doe  v.  Phillips,  (1841)  1  Q.  B.  84;  and  see  as  to. 
sales  by  rector  for  redemption  of  land-tax,  Doe  v.   Woodward,  (1847)  1 
Ex.  273;  Beaden  v.  King,  (1852)  9  Ha.  499;   22  L.  J.  Ch.'lll.     As  to 
merger  of  land-tax,  see  sup.  p.  354,  n.  (a;). 

(b)  See  s.  19  of  the  Act  of  1863. 
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(4)  As  to  priority  under  the  Registration  Acts.  Sect.  4. 

The  Middlesex  Registry  Act,  1708  (like  the  Yorkshire  As  to  priority 
Registry  Acts  prior  to  1884),  purports  to  render  any  deed 
affecting  either  the  legal  or  equitable  estate,  void  as  against  Act8- 
a  purchaser  or  mortgagee  claiming  under  an  instrument  of 
an  earlier  date  of  registration.     At  Law,  notwithstanding  Prior  regia- 
notice,  mere  priority  of  registration  determined  the  right  to  ^gj^^g 
the  property  as  between  parties  claiming  under  adverse  regis-  at  Law  but 
tered  instruments  purporting  to  pass  the  legal  estate  (c).    In 
Equity,  however,  a  different  construction  was  put  upon  the 
Acts  (d),    and    registration    was    no  protection  against  an 
unregistered  assurance  of  which  the  party  claiming  under  the 
registered  instrument  had  actual  (not    mere    constructive) 
notice  (e),  prior    to    the    completion    of    his    purchase    or 
security  (/).     Registration    did    not     of     itself    constitute 
notice  (g] :  and  therefore  registration  of  an  equitable  incum- 
brance  did  not  prevent  the  person  who  then  had,  or  subse- 
quently acquired,    the   legal   estate   from  using  it  for  the 
protection  of  any  equitable  interest  which  he  might  have 

(c)  Doe  v.  Allsop,  (1821)  5  B.  &  Aid.  142. 

(d)  Johnson  v.  Holdsworth,  (1850)  1  Si.  N.  S.  106;   20  L.  J.  Ch.  63: 
Blades  v.  B.,  1  Eq.  Oa.  Ab.   358;    Wrightson   v.  Hudson,  (1737)  2  \b. 
609;   under  the  Irish  Registration  Act  (6  Anne  (Ir.),  c.  2),  see  Fuller- 
ton  v.  Provincial  Bamk  of  Ireland,  1903,  A.  O.  309;  72  L.  J.  P.  C.  79; 
and  see  Ooote  on  Mortgages,  9th  ed.  1258. 

(0)  Hine  v.  Dodd,  (1741)  2  Atk.  275;  Wyatt  v.  Barwell,  (1815)  19 
Ves.  435;  Chadwick  v.  Turner,  (1866)  1  Ch.  310;  and  see  Fullerton  v. 
Prov.  Bank  of  Ireland,  1903,  A.  C.  309. 

(/)  Cheval  v.  Nichols,  (1725)  1  Sfcr.  664;  Le  Neve  v.  I*  N.,  (1748) 
3  Atk.  646,  651;  2  Wh.  &  T.  L.  C.  9th  ed.  157;  Sheldon  v.  Cox,  (1764) 
Amb.  624;  Tunstall  v.  Trappes,  Gosling's  Case,  (1829)  3  Si.  301;  and 
see  Jolland  v.  Stainbridgte,  (1797)  3  Ves.  478;  Davis  v.  Earl  of  Strath- 
more,  (1810)  16  Ves.  418;  and  see  Ford  v.  White,  (1852)  12  B.  120.  By 
analogy  the  want  of  registration  of  an  annuity  deed  under  the  Judgments 
Act,  1855,  s.  12,  was  no  protection  to  a  subsequent  purchaser  with  notice; 
Greaves  v.  To  field,  (1880)  14  Oh.  D.  563;  50  L.  J.  Ch.  118;  and  the 
same  principle  was  applied  with  reference  to  stop-orders,  Re  Holmes, 
(1885)  29  Ch.  D.  786;  55  L.  J.  Ch.  33;  and  of.  Mutual  Society  v. 
Langley,  (1866)  32  Ch.  D.  460;  53  L.  J.  Ch.  996;  Trinidad  Asphalte 
Co.  v.  Coryat,  1896,  A.  O.  587 ;  65  L.  J.  P.  C.  100. 

(00  Morecock  v.  Dickins,  (1768)  Amb.  678;  Williams  v.  Sorrrell. 
(1799)  4  Ves.  389;  Wiseman  v.  Westland,  (1826)  1  Y.  &  J.  117. 
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Middlesex : 
what  instru- 
ments should 
be  registered. 


acquired  in  the  property  without  notice  of  the  registered 
incumbrance  (h). 

As  regards  lands  in  Middlesex,  the  Middlesex  Registry 
Act,  1708,  as  amended  by  the  Land  Registry  (Middlesex 
Deeds)  Act,  1891,  is  still  in  force,  and  the  law  laid  down 
by  the  authorities  on  these  Acts  and  on  the  Deeds  Registry 
Acts  for  Yorkshire  and  Ireland  governed  cases  arising  before 
1926,  and  even  now  is  not  entirely  superseded.  But  most 
of  those  authorities  (i)  are  only  of  importance  as  determining 
the  priorities  of  estates  and  interests  arising  before  1926  (/c). 
It  is  to  be  borne  in  mind,  however,  that,  speaking  generally, 
legal  estates  in  land  vested  on  the  1st  January,  1926,  in  the 
persons  then  entitled  to  call  for  conveyances  of  the  same  (Z) ; 
and,  accordingly,  in  the  case  of  land  within  the  jurisdiction 
of  a  local  deeds  registry,  the  law  concerning  the  same  before 
the  legislation  of  1925  has  to  be  considered  in  order  to 
determine  who  had  the  best  right,  on  the  1st  January,  1926, 
to  call  for  the  legal  estate. 

In  the  case  of  any  instrument  made  after  the  31  sL 
December,  1925,  no  memorial  of  the  same  need  be  registered 
under  the  Middlesex  Registry  Act  of  1708, unless  such  instru- 
ment operates  to  create  or  transfer  a  legal  estate,  or  to  create 
a  charge  thereon  by  way  of  legal  mortgage;  and  the  regis- 
tration of  an  instrument  not  so  operating  does  not  affect  any 
priority  (m).  Nor  need  there  be  registered  under  the  Act 
of  1708,  any  deed  of  arrangement  (n),  land  charge  of 

(A)  See  Morecock  v.  DicJcins,  (1768)  Amb.  678;  Bedford  v.  Bacchus, 
(1730)  cited  ib.  680;  Wrightson  v.  Hudson,  (1737)  2  Eq.  Ca.  Ab.  609; 
contra,  in  Ireland,  Mill  v.  Hill,  (1852)  3  H.  L.  C.  828;  and  see  Re 
Russell  Road  Purchase,  (1871)  12  Eq.  78 ;  40  L.  J.  Ch.  673. 

(»)  For  a  discussion  of  these  authorities  the  reader  is  referred  to  the 
last  edition  of  this  work,  p.  865  et  seq.  See  also,  as  to  priorities  under 
the  Yorkshire  Acts,  Battison  v.  Hobson,  18%,  2  Ch.  403. 

(yfc)  See  ss.  13  and  14  of  the  L.  C.  Act,  1925;  and  as  to  I  is  pend&ns, 
annuities,  writs,  orders  and  deeds  of  arrangement,  see  the  same  Act, 
ss.  3,  5,  7  and  9;  inf.  Chap.  XIX.  s.  2. 

(0  L.  P.  Act,  1925,  1st  Sched.  Part  II. 

(m)  L.   P.  Act,  1925,  s.  11   (1). 

(n)  As  to  deeds  of  arrangement,  see  Deeds  of  Arrangement  Act,  1914, 
s.  1,  and  Re  Wilson,  1916,  1  K.  B.  382;  inf.  p.  1028. 
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Class  A.  (o),  or  other  instrument  made  or  created  on  or  after  Chap.  XIV. 
the  30th  July,  1900,  or  any  land  charge  (except  a  puisne 
mortgage  (p))  of  Class  B.  (q),  Class  C.  (r),  or  Class  D.  («), 
created  or  made  after  the  31st  December,  1925,  if  sucli  deed, 
land  charge  or  instrument  is  or  was  capable  of  registration 
under  the  L.  C.  Act,  1925,  ior  any  enactment  i  replaced 
thereby  (f).  But  except  as  stated  above,  memorials  of  all 
instruments  which  are  capable  of  transferring  or  creating  a 
legal  estate  (including  probates  and  letters  of  administra- 
tion (u}}  or  charge  by  way  of  legal  mortgage  may,  when  'so 
operating,  be  registered  under  the  Act  of  1708  (x] ;  and  when 
so  registered  constitute  actual  notice  to  all  persons  and  for 
all  purposes  as  from  the  date  of  registration,  or  other  pre- 
scribed date,  so  long  as  the  registration  continues  in  force  (?/). 

A  puisne  mortgage  capable  of  registration  under  the  Act 
of  1708,  if  not  so  registered,  can,  it  seems,  be  registered 
under  the  L.  C.  Act,  1925  (2);  and  if  not  registered  under 
one  or  other  of  these  Acts  it  is  void  as  against  a  purchaser 
of  the  land  charged  (a).  But  the  old  law  is  preserved  (6) 
as  to  instruments  (other  than  puisne  mortgages)  capable  of 
registration  under  the  Act  of  1708;  and,  accordingly,  a  pur- 
chaser taking  with  actual  notice  of  such  an  instrument  cannot 
rely  upon  its  non-registration  (c) . 

(o)  See  the  L.  C.  Act,  1925,  a.  10  (1);   inf.  p.  1029  et  seq. 

(p)  Puisne  mortgage  is  defined  by  the  L.  C.  Act,  1925,  as  a  legal 
mortgage  not  protected  by  the  deposit  of  documents. 

(y)  Class  B.  consists  of  charges  on  land  (other  than  local  land  charges) 
of  any  of  the  kinds  mentioned  in  Class  A.,  but  created  otherwise  than 
pursuant  to  the  application  of  any  person;  but  if  created  before 
January  1st,  1926,  only  if  acquired  under  a  conveyance  made  after  that 
date;  see  inf.  p.  1029  et  seq. 

(r)  This  is  a  wide  class,  comprising  "  limited  owner's  charges,** 
"general  equitable  charges,"  and  "estate  contracts";  inf.  p.  1031. 

(«)  This  class  comprises  I.  R.  charges  for  death  duties,  <kc.,  restric- 
tive covenants  and  equitable  easements;  see  inf.  p.  1032. 

(0  S.   18  of  L.  C.  Act,  1925. 

(w)  S.  11  (2)  of  L.  P.  Act,  1925. 

(*)  S.  11  (3).  (y)  S.  197. 

(z)  L.  C.  Act,  1925,  s.  10  (1),  Class  C.   (i). 

(a)  S.  13  (2). 

(6)  L.  P.  Act,  1925,  s.  199  (3),  replacing  s.  3  (3)  of  the  Conv. 
Act,  1881. 

(c)  Sup.  p.  727;  and  see  as  to  constructive  notice,  inf.  p.  740  et  teq. 
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With  regard  to  lands  in  Yorkshire,  a  great  change  was 
made  by  the  Yorkshire  Registries  Acts,  1884  and  1885,  which 
aPPty  t°  ^e  wn°le  county.     These  Acts  contain  no  declara- 
tion  that  all  unregistered  instruments  shall  be  deemed  to  be 
fraudulent  and  void:  but  provision  is  made  for  the  registra- 
tion of  assurances  and  wills  (d}.    Sect.  14  (as  amended  (ie)) 
enacts  that  all  assurances  entitled  to  be  registered  under  the 
Act  shall  have  priority  according  to  the  date  of  registration, 
and  that  every  will  entitled  to  be  so  registered  shall  have 
priority  according  to  the  date  of  the  testator's  death,  if  the 
date  of  registration  is,  or  is  to  be  deemed  to  be,  within  six 
months  after  the  testator's  death,  or  according  to  the  date  of 
registration  thereof,  if  the  registration  is  not,  or  is  not  to 
be  deemed  to  be,  within  such  period  of  six  months;    but 
nothing  in  the  Act  is  to  interfere  with  the  priorities    as 
between  themselves  of  any  assurances  or  wills,  the  dates  of 
registration  of  which  may  be  identical.     Under  the  same 
section  all  priorities  given  by  the  Act  are  to  have  full  effect 
in    all    Courts    except  in  cases   of   actual  fraud,  and    all 
persons  claiming  thereunder  any  legal  or  equitable  interests 
are  to  be  entitled  to  corresponding  priorities,  and  no  such 
person  is  to  lose  any  such  priority  merely  in  consequence  of 
his  having  been  affected  with  actual  or  constructive  notice, 
except  in  cases  of  actual  fraud  (/)  ;  but  nothing  in  the  section 
is  to   operate  to   confer  upon  any  person  claiming  without 
valuable  consideration  under  any  person  any  further  priority 
or  protection  than  would  belong  to  the  person  under  whom 
he  claims;  and  any  disposition  of  land  or  charge  on  land 
which  if  unregistered  would  be  fraudulent  and  void  will, 
notwithstanding  registration,  be  fraudulent  and  void  in  like 
manner. 

Sect.  14  of  the  Act  of  1884  thus  makes  registration  the 
test  of  priority,  and  expressly  abolishes  the  old  equitable  rule, 
which  prevailed  under  the  former  Acts,  that  (independently 

(d)  For  definition  of  "  assurances,"  see  s.  3.  The  application  of  the 
Middlesex  Registry  Act  is  wider  than  that  of  the  Yorkshire  Registry 
Acts  as  to  the  instruments  to  which  the  same  respectively  relate. 

O)  By  s.  4  of  the  Act  of  1885. 

(/)  See  Battison  v.  Hobson,  1896,  2  Ch.  403;  65  L.  J.  Oh.  695,  as 
to  what  is  "  actual  fraud." 
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of  any  question  of  fraud)  registration  was  no  protection 
against  an  unregistered  assurance,  of  which  the  party 
claiming  under  the  registered  assurance  had  notice  at  the 
date  of  completing  his  purchase  or  securi 


Chap.  XIV. 
Sect.  4. 


Where  by  deed  of  arrangement  for  the  benefit  of  creditors 
and  duly  registered  in  Yorkshire,  a  debtor  assigned  "all 
the  real  and  personal  .estate  of  or  belonging  to  him  "  •'to 
the  trustee,  and  the  real  estate  was  subject  to  unregistered 
incumbrances,  it  was  held  that  the  trustee  took  subject  to 
such  incumbrances  (/&).  And  where  land  was  subject  to  first 
and  second  mortgages,  and  on  a  sale  by  the  mortgagor,  his 
solicitor,  not  knowing  of  the  second  mortgage,  carried  out 
the  transaction  fay  procuring  a  reconveyance  by  the  first  mort- 
gagee to  the  mortgagor,  a  conveyance  by  the  mortgagor 
to  the  purchaser,  and  a  fresh  mortgage  to  a  new  mortgagee 
(who  advanced  the  money  required  to  pay  off  the  first  mort- 
gage) and  the  new  .mortgage  was  registered,  it  was  held  that 
the  second  mortgagee  had  not  obtained  priority  over  the 
new  mortgagee  (i). 

Sect.  15  of  the  Act  of  1884   made    registration    actual  S.15  repealed. 
notice  per  se.    But  this  was  found  to  be  of  great  commercial 
inconvenience,  inasmuch  as  it  prevented  bankers  and  other 
persons  in  like  situations  from  ever  making  even  the  smallest 
further  advance  to  a  customer,  or  even  allowing  a  fresh  over- 
draft of  his  account,  without  searching  the  register  on  each 
occasion  for  registered  charges,  intermediate  between  their 
last  advance  and  that  in  contemplation.     The  section  was 
accordingly  repealed  by  the  Amendment  Act  of  1885,  s.  5. 
The  repeal,  however,  did  not  extend  to  s.  16,  which  provides  Tacking 
that  in  any  case  in  which  priority  or  protection  might  but  *  I6l 
for  the  Act  have  been  given  or  allowed  to  any  'estate  OP 
interest  in  lands  by  reason  or  on  the  ground  of  such  estate 
or  interest  being  protected  by  or  tacked  to  any  legal  or  other 
estate  or  interest  in  such  lands,  no  such  priority  or  protection 

(0)  Battison  v.  Hobson,  sup. 

(A)  Jones  v.  Barker,  1909,  1  Ch.  321. 

(»)  Whiteley  v.  Delaney,  1914,  A.  C.  132.  Whether  this  case  would 
have  been  decided  in  the  same  way  if  it  had  arisen  after  1925  seems 
doubtful,  having  regard  to  s.  197  of  the  L.  P.  Act,  1925. 
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shall  after  the  commencement  of  the  Act  be  so  given  or 
allowed  to  any  estate  or  interest  in  lands  within  the  three 
Ridings,  except  as  against  any  estate  or  interest  which  shall 
have  existed  prior  to  such  commencement. 

Having  regard  to  the  terms  of  s.  16  of  the  Act  of  1884, 
which  remains  unrepealed,  it  seems  doubtful  whether  by  the 
repeal  of  s.  15  the  object  aimed  at  was  effected.  The  diffi- 
culty, however,  has  now  been  removed  by  the  L.  P.  Act, 
1925,  s.  94,  the  provisions  of  which  have  been  referred  !to 
above  (fc). 

It  is  unnecessary!  (except  in  the  cases  mentioned  in  s.  10  (6) 
of  the  L.  C.  Act,  1925)  to  register  under  the  Yorkshire 
Acts  a  memorial  of  any  instrument  made  after  31st  Decem- 
ber, 1925,  unless  the  instrument  operates  to  transfer  or  create 
a  legal  estate  or  to  create  a  charge  by  way  of  legal  mortgage ; 
and  the  registration  of  a  memorial  of  any  instrument  not  so 
operating  does  not  affect  any  priority  (Z).  But  memorials 
of  all  instruments  capable  of  transferring  or  creating  a  legal 
estate  (including  probates  and  letters  of  administration  (w)) 
or  charge  by  way  of  legal  mortgage,  may  when  so  operating- 
be  registered  (n) ;  and  such  registration  is  to  be  deemed  to 
constitute  actual  notice  to  all  persons  and  for  all  purposes  as 
from  the  date  of  registration  or  other  prescribed  date,  and 
so  long  as  the  registration  continues  in  force  (o).  But  this  is 
without  prejudice  to  s.  94  of  the  L.  P.  Act,  1925,  respecting 
the  making  of  further  advances  by  a  mortgagee  (p). 

Sect.  10  (6)  of  the  L.  C.  Act,  1925  (as  amended  by  the 
Act  of  1926),  provides  that  in  the  case  of  a  general  equitable 
charge,  restrictive  covenant,  equitable  easement  or  estate  con- 
tract affecting  land  within  any  of  the  three  Ridings,  and  in  the 
case  of  any  other  land  charge  (#)  (not  being  a  local  land 
charge)  created  by  a  document  which  shows  on  the  face  of 
it  that  it  affects  land  within  any  of  the  three  Ridings,  regis- 


9 

o 


Ante,  p.  706.  (0  L-   P-  Act,  1925,  a.  11    (1). 

(m)  Sub-s.  (2).  («)  Sub-s.  (3)  and  s.  197  (2). 

(o)  S.  197  (1).  O)  Sub-s.  (3). 

(0)  As  to  the  meaning  of  "  land  charge,"  see  s.   10  of  the  L.  C.  Act, 
1925;  inf.  p.  1029  et  seq. 
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tration  shall  be  effected  in  the  appropriate  local  deeds  registry    Ohap.  XIV. 
in    place    of    the    registry.      This    sub-section,  it  will  >be        •      4' 
observed,  is  so  comprehensive  that  it,  to  a  large  extent,  over- 
rides, in  the  case  of  lands  in  Yorkshire,  the  provision  in  s.  11 
of  the  L.  P.  Act,  1925,  which  provides  that  it  is  not  to  be 
necessary  to.  register  a  memorial  of  any  instrument  made  after 
the  commencement  of  the  Act  "in  any  local  deeds  registry  " 
unless  the  instrument  operates  to  transfer  or  create  a  legal 
estate  or  to  create  a  charge  by  way  of  legal  mortgage. 

The  above  provisions  would  appear  to  create  difficulties  Land  charges 
where  an  instrument  affects  lands  partly  within,  and  partly 


outside  Yorkshire.     Suppose,  for  example,  an  estate  contract  Yorkshire  and 

to  be  entered  into  relating  to  lands  partly  within,  and  partly 

not  within  one  of  the  three  Ridings,  the  contract  would  require 

to  be  registered  in  the  local  deeds  registry,  but  could  not, 

apparently,  be  registered  in  the  Land  Registry  (r)  .     The 

registration  in  the  local  registry  will  constitute  actual  notice 

of  the  instrument  and  of  the  fact  of  registration  to  all  persons 

and  for  all  purposes  (s).     A  purchaser  of  the  land  outside 

Yorkshire,  purchasing  without  having  in  fact  any  know- 

ledge of  the  existence  of  the  registered  instrument,  would 

only  search  in  the  Land  Registry,  but  would,  nevertheless, 

it  seems,  be  affected  with  notice  of  the  instrument  so  regis- 

tered.   Such  a  result  cannot  have  been  contemplated. 

In  a  case  decided  (under  the  Middlesex  Registry  Act  of  priorities, 
1708,  it  was  held  that  where  two  instruments  are  registered  wherf  deeds 

7  rejnstered  at 

on  the  same  day  and  at  the  same  hour,  the  document  denoted  same  time. 
by  the  earlier  number  would  be  presumed  to  have  been  tiirst 
registered  (£)  ;  but  this  rule,  which  might  be  regarded  as  of 
general  application,  has  been  materially  modified,  in  cases 
falling  within  the  L.  C.  Rules,  1926  (u). 

The  L.   R.  Act,   1925,  s.   135  (1)  provides  (in   effect)  Registered 
that    any    land    situated    within    the   jurisdiction  of   any 

(r)  See  L.  C.  Act,  1925,  s.  10  (6). 
(«)  L.  P.  Act,  1925,  83.  197—196. 
(0  Neve  v.  Pennell,  (1863)  2  H.  &  M.  170. 

(«)  S.  R.  &  0.  1926,  No.  737/L.  20,  applied  to  Yorkshire  by  virtue 
of  Rule  2  and  L..  O.  Rules,  1925,  r.  15. 
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of  the  local  deeds  registries,  an  estate  wherein  is  registered 
under  the  L.  R.  Act,  1925,  shall,  after  such  registration, 
be  exempt,  as  respects  the  estate  so  registered  from  such 
jurisdiction;  but,  by  sub-s.  (2),  the  section  is  not  to  apply, 
to  estates  ,and  interests  excepted  from  the  effect  of  regis- 
tration under  a  possessory  or  qualified  title,  or  to  an  un- 
registered reversion  on  a  registered  leasehold  title,  or  to 
dealings  with  incumbrances  created  prior  to  the  registration 
of  the  title  to  the  land. 

As  a  general  rule,  a  purchaser  can  be  evicted  under  the 
Registries  Acts,  only  by  a  person  claiming  under  an 
instrument  executed  by  the  party  under  whom  the  two 
adverse  titles  are  derived  or  parties  taking  under  him  by 
act  in  law,  or  (semble)  by  devise  (#),  and  whose  conveyance 
is  registered  prior  to  the  registration  of  the  document  which 
forms  the  root  of  the  purchaser's  adverse  title.  For  instance, 
if  A.  convey  first  to  B.  who  does  not  register,  and  then  to  C. 
who  does  not  register,  and  then  C.  convey  to  D.  who 
registers,  D.  acquires  no  title  against  B.  unless  he  can  procure 
a  conveyance  from  A.  to  C.  to  be  duly  registered  (y}.  An 
unregistered  conveyance  under  the  Acts  is  not  void,  but  can 
be  displaced  by  a  registered  conveyance.  Again,  where  a 
lease  is  unregistered,  no  statutory  title  is  acquired  against 
the  owner  of  the  reversion  by  registering  an  assignment  of 
the  lease  (z). 

If  A.  convey  to  B.,  who  does  not  register,  and  then  B. 
convey  to  D.,  who  registers  merely  his  own  conveyance,  and 
then  A.  convey  to  C.,  who  registers,  D.,  it  is  f conceived', 
has  no  title  as  against  C.  and  parties  claiming  under  him: 
for  the  registered  conveyance  to  C.  displaces  B.'s  title  under 
his  unregistered  conveyance,  and  this  being  gone,  the  con- 
veyance to  D.  goes  with  it:  and,  in  such  a  case,  a  person 
searching  the  register  could  not  search  as  to  B.,  and  would 
have  no  reason  to  suppose  that  the  property  conveyed  by  B. 

(a;)  See    Warburton  v.  Loveland,   (1831)  2  Dow.  &  C.   p.  495. 

(y)  Jack  v.  Armstrong,  (1819)  1  Hud.  &  B.  727;  Fury  v.  Smith, 
(1822)  ib.  735;  Essex  v.  Baugh,  (1842)  1  Y.  &  C.  C.  C.  620. 

(z)  Honeycomb  v.  Waldron,  (1737)  2  Str.  1064;  Battersby  v.  Roch- 
jort,  (1845)  2  J.  &  IL.  431. 
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to  D.  had  ever  been  held  by  A.:  nor,  as  respects  parties  Chap. XIV. 
claiming  under  C.,  would  it  make  any  difference  that  the 
assurances  by  C.  were  unregistered.  But  the  case  would 
probably  be  different  if  A.  were  made  a  party  to  'the  con- 
veyance from  B.  to  D.  (a}.  The  principle  upon  which  these 
cases  have  been  decided  would  seem  applicable  to  cases  under 
the  Yorkshire  Registries  Acts  (?>). 

(5)  As  to  notice — what  it  is — how  it  may  be  proved —  Section  5. 

and  its  effect. 

Notice  to  one  of  several  trustees  is,  as  a  general  rule,  notice  As  to  notice 
to  all  (c)  during  the  lifetime  of  the  trustee  to  whom  notice 
has  been  given;  but  a  subsequent  incumbrancer  giving  notice 
after  the  death  of  such  trustee  to  the  trustee  for  the  time 
being  may,  it  seems,  obtain  priority  (d}.  Notice  to  one 
trustee  who  is  also  the  assignor  is  not  sufficient  to  givie 
priority  over  a  subsequent  incumbrancer  taking  without 
notice  (e} .  Where  one  of  several  executors  took  an  assign- 
ment from  a  cestui  que  trust  of  his  expectant  share  !in  a 
residue,  without  disclosing  the  circumstance  to  his  co-execu- 
tors, a  subsequent  purchaser  of  the  same  share,  who  gave  due 
notice  to  the  surviving  executor,  was  held  entitled  to 
priority  (/).  Where  notice  of  a  charge  is  duly  given  to 
the  trustees  for  the  time  being,  and  afterwards  other  trustees 
are  appointed  in  their  place,  who,  without  notice  of  the 
charge,  distribute  the  funds  among  the  beneficiaries,  the  new 
trustees  are  not  liable,  as  for  a  misapplication  of  the  fund,  on 

(a)  Hunter  v.  Kennedy,  (1850)  1  Ir.  Ch.  R.  225. 

(6)  See  s.  17  of  the  Act  of  1884. 

(0)  Ex  p.  Rogers,  (1856)  8  D.  M.  &  G.  271 ;  25  L.  J.  Bk.  41 ;  Smith 
v.  S.,  (1835)  1  Y.  &  O.  338;  Willes  v.  Greenhill,  (1861)  4  D.  F.  &  J. 
147;  and  see  Wise  v.  W.,  (1645)  2  J.  &  L.  at  p.  412. 

(d)  See  and  consider  Ward  v.  Duncombe,  1893,  A.  C.   369;  62  L.  J. 
Ch.  881;  8.  C.  in  Ct.  of  Ap.,  Re   Wyatt,  1892,  1  Ch.  188;  61  L.  J.  Ch. 
178;   Re  Phillips'  Trusts,  1903,  1  Ch.  183;  72  L.  J.  Ch.  94;  Re  Dallas, 
1904,  2  Ch.  385;  73  L.  J.  Ch.  365. 

(e)  Brown  v.   Savage,   (1859)  4  Dr.   635;    Lloyds'  Bank   v.  'Pearsott, 
1901,  1  Ch.  865;  Re  Dallas,  sup. 

(/)  Timson  v.  Ramsbottom,  (1837)  2  Ke.  35;  Re  Phillips'  Trusts, 
1903,  1  Ch.  183;  72  L.  J.  Ch.  94.  But  see  Ward  v.  Duncombe,  1893, 
A.  C.  p.  394. 
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the  ground  that  on  their  acceptance  of  office  they  ought  to 
have  inquired  whether  notice  of  any  charge  had  been 
given  (g}  :  nor  will  notice  to  one  trustee  render  his  co-trustees 
liable  for  what  they  may  do  in  ignorance  of  the  notice  (/&). 
But  where  full  notice  has  once  been  given  to  the  .trustees 
priority  cannot  be  gained  by  a  subsequent  assignee  or  incuni- 
brancer  by  giving  notice  to  new  trustees  who  have  received 
no  notice  (i). 

It  has  been  held  that  where  a  trustee  before  ,  his 
appointment  acquires  knowledge  of  an  incumbrance  on 
tho  trust  estate  in  such  a  way  that  as  a  reasonable  man  he 
would  on  his  appointment  act  upon  and  regulate  his  conduct 
in  the  execution  of  the  trust  by  the  information  so  acquired, 
and  the  knowledge  continues  to  operate  on  his  mind  after  his 
appointment,  notice  given  to  him  after  his  appointment  by  a 
subsequent  incumbrancer  will  not  displace  the  priority  of  the 
earlier  incumbrance  (fc).  Assignees  of  an  equitable  interest 
may  further  protect  themselves  by  obtaining  either  a 
distringas  (7)  on  the  funds,  or  an  endorsement  on  the  trust 
deed  (m),  or  a  transfer  of  the  funds  into  Court  (n).  A  second 
incumbrancer  on  a  fund  in  Court,  who  had  notice  of  a  prior 
incumbrance  when  he  took  his  security,  does  not  gain  priority 
by  obtaining  a  stop  order  against  the  prior  incumbrancer  (o). 

A  trustee  has  a  duty  to  preserve  the  trust  fund  and  to  give 
to  n^s  ces^s  Q.ue  trust,  when  requested,  any  information  as 

O)  Phipps  v.  Lovegrove,  (1873)  16  Eq.  80;  42  L.  J.  Ch.  892;  see 
Newman  v.  N.,  (1885)  28  Ch.  D.  674;  54  L.  J.  Ch.  598.  Semite, 
trustees  are  liable  if  a  notice  of  a  charge  is  among  the  trust  papers, 
which  they  (not  knowing  of  its  existence)  ignore.  Hallows  v.  Lloyd,. 
(1888)  39  Ch.  D.  686;  58  L.  J.  Ch.  105. 

(h)  Low  v.  Bouverie,  1891,  3  Ch.  82,  104;  60   L.  J.  Ch.   594. 

(*)  Be  Wasdale,  1899,  1  Ch.  163;   68  L.  J.   Ch.  117. 

(Ar)  Ipswich,  $c.  Club  v.  Arthy,  (1920)   2  Ch.  257. 

(?)  See  E.  S.  C.  Ord.  XLVI. 

(m)  See  s.  137  of  the  L.  P.  Act,  1925,  set  out  inf.  p.  739. 

(n)  See  s.  63  of  the  T.  Act,  1925,  and  cf.  L.  P.  Act,  1925,  s.  203  (1). 

(o)  Re  Holmes,  (1885)  29  Ch.  D.  786;  55  L.  J.  Ch.  33;  cf.  Mutual 
Society  v.  Langley,  (1886)  32  Ch.  D.  460;  53  L.  J.  Oh.  996;  MacJe 
v.  Postle,  1894,  2  Ch.  449;  63  L.  J.  Ch.  593;  Stephens  v.  Green,  1895, 
2  Ch.  148;  64  L.  J.  Oh.  546;  Re  Anglesey,  1903,  2  Ch.  727;  72  L.  J. 
Ch.  782;  Coote  on  Mortgages,  9th  ed.  p.  1291. 
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to  the  mode  in  which  the  trust  fund  has  been  dealt  with  Chap.  XIV. 
and  its  present  position.  He  is  not  bound  to  inform  his  Sect'  5* 
cestui  que  trust,  or  a  stranger  about  to  deal  with  him,  what 
incumbrances  the  cestui  que  trust  has  created  or  of  what 
incumbrances  notice  has  been  received;  and  if  the  trustee 
answers  any  such  inquiry  to  the  best  of  his  actual  knowledge 
and  belief,  he  does  not  expose  himself  to  liability,  unless 
his  answer  is  such  as  to  amount  to  a  warranty  or  such  as  to 
estop  him  from  afterwards  denying  its  truth  (p).  By  the 
L.  P.  Act,  1925,  duties  of  producing  documents  and  furnish- 
ing information  to  persons  entitled  to  equitable  interests, 
are  imposed  on  the  estate  owner  corresponding  to  the  duties 
of  trustees  for  sale  (#) . 

Actual  notice  to  the  solicitor  of  the  trustees,  or  to  tha  Notice  to 
solicitor  or  agent  in  the  transaction,  is  actual  notice  to  all  the  noticVto18 
trustees,  or  the  client  or  principal  (r),  but   only    when  the  clien*- 
employment    of    the    solicitor    extends    to   receiving  such 
notice  (s) ;   and  notice  to  the  solicitor  is  not  notice  to  thej 
client,  when  the  person  giving  the  information  knows,  or  has 
good  reason  to  believe,  that  it  will  not  be  communicated  to 
the  client  (tf).     Where  the  principal  is  affected  with  personal 
knowledge,  it  is,  of  course,  immaterial  whether  he  acquired  it 
in  one  or  another  character  (u} ;  subject,  nevertheless,  to  the 
statutory    requirement,  mentioned    later,    that  notice  to  a 
trustee  of  an  equitable  dealing  with  property  must  be   in 


(j>)  Low  v.  Bouverie,  1891,  3  Ch.  82,  99,  100 ;  Nocton  v.  Lord 
Ashburton,  1914,  A.  C.  932. 

(7)  L.  P.  Act,  1925,  s.  137  (9).  Where  a  tenant  for  life  is  the  estate 
owner,  inquiry  should,  it  seems,  be  made  of  the  trustees  for  information 
when  required:  see  sub-s.  (2)  of  s.  137  of  the  L.  P.  Act,  1925. 

O)  Willes  v.  GreenJiill,  (1861)  4  D.  F.  &  J.  147;  Richards  v. 
Gledstanes,  (1861)  3  Gif.  298;  31  L.  J.  Ch.  142;  and  see  Tumtatt  v. 
Trappes,  (1829)  3  Si.  301;  Le  Neve  v.  Le  N.,  2  Wh.  &  T.  L.  C. 
notes;  Holland  v.  Hart,  (1871)  6  Ch.  678;  Berwick  $  Co.  v.  Pricj, 
1905,  1  Ch.  632;  Davis  v.  Hutchings,  1907,  1  Ch.  356. 

(*)  Saffron  Walden  Society  v.  Rayner,  (18«0)  14  Ch.  D.  406;  49 
L.  J.  Ch.  465. 

(0  Sharpe  v.  Foy,  (1868)  4  Ch.  35;  and  see  Agra  Sank  v.  Barry, 
(1874)  L.  E.  7  H.  L.  135. 

(w)  See  Mcux  v.  Bell,  (1841)  1  Ha.  at  p.  88;  11  L.  J.  N.  S.  Ch.  77. 
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Chap.  XIV.    writing  (x] ;  and  .subject  also  to  the  protection    given    to 
purchasers  by  ss.  13  and  14  of  the  L.  C.  Act,  1925. 


iap.  XIV 
Sect.  5. 


Actual  notice, 
when,  by 
whom,  and 
how  to  be 
given . 


General 
remarks  on 
the  doctrine. 


Actual  notice,  according  to  Lord  St.  Leonards  (?/),  "  must 
be  given  by  a  party  interested  in  the  property  (z),  and  in 
the  course  of  the  treaty  for  the  purchase:  "  and  he  also  cites 
a  remark  made  by  the  Master  of  the  Rolls,  in  'Jolland  v. 
Stainbridge  (a),  intimating  a  doubt  whether  a  general  notice 
of  title  is  sufficient,  and  whether  it  is  not  necessary  to  specify, 
the  instrument  under  which  the  claimant  is  entitled. 

Perhaps  all  these  points  should  be  cautiously  acted  on  in 
practice  (fe).  It  is  one  thing  to  say  that  mere  "flying 
reports  "  (c)  are  not  notice,  and  another  to  affirm  that  a  pur- 
chaser could  not  be  affected  by  a  deliberate  and  particular 
statement  of  an  adverse  claim,  unless  made  by  a  party 
interested.  The  credibility  of  the  informant  should  be  con- 
sidered (d).  Nor  does  there  seem  to  be  any  reason  why, 
where  notice  has  been  given  to  the  purchaser  prior  to  the 
commencement  of  the  treaty,  the  Court  should  not  consider 
whether  such  notice  must  not  have  been  present  to  his  mind 
during  the  treaty.  But  general  reputation  cannot  be  con- 
structive notice  of  any  fact  in  proof  of  which  such  reputation 
would  be  inadmissible  in  evidence  (e). 

The  doctrine  hinted  at  in  Jolland  v.  Stainbridge  seems  to 
be  at  variance  with  a  later  case,  where  it  was  held  that  a 
purchaser,  having  notice  that  A.  had  a  judgment  or  warrant 
of  attorney  affecting  the  'estate,  was  bound  in  Equity, 
though  the  incumbrance  was  in  fact  a  mortgage  (/) :  so,  a 
general  recital  in  a  deed  that  there  were  mortgages  on  the 

(V)  L.  P.  Act,  1925,  s.  137  (3);  see  also  s.  196. 
(y)  Sug.   14th  ed.  755;   and  see  (1844)   1  J.   &  L.  442. 
(z)  See  Wildgoose  v.   Wayland,  (1601)  Gould.  147. 
(a)  (1797)  3  Ves.  at  p.  486. 

(i)  See  Butcher  v.  Stapely,  (1685)  1  Vern.  363;  Fry  v.  Porter, 
(1670)  1  Mod.  at  p.  311. 

(c)  Wildgoose  v.    Wayland,  sup. 

(d)  But  see  Barnhart  v.  Greenshields,  (1853)  9  Mo.   P.  C.  18. 

(e)  Greenslade  v.  Dare,  (1855)  20  Beav.  284. 

(/)  Taylor  v.  Baker,  (1818)  5  Pr.  306;  and  see  Jones  v.  Smith, 
(1841)  1  Ha.  p.  58;  and  see  sttp.  pp.  717,  718. 


ADVEESE   EIGHTS   OF   TRIED  PAETIES.  739 

estate,  has  been  held,  by  Lord  Langdale,  to  amount  to  notice    Chap.  XIV. 

Qfyj.     c 

of  a  mortgage,  affecting  the  estate,  though  no  other  mention       ^^' 
was  made  of  it  in  the  dieed  (g) :  but  where  two  charges  were 
contained  in  one  deed,  and  a  notice  of  one  only  was  given  to 
the  trustees,  it  was  held  that  notice  of  the  other  could  not  be 
imputed  to  them  (hi). 

In  Lloyd  v.  Banks  (i),  Lord  Cairns  laid  it  down  that  if 
the  trustee  can  be  shown  to  have  in  any  way  acquired  a  know- 
ledge which  would  operate  upon  the  mind  of  any  rational 
man,  or  man  of  business,  and  make  him  act  with  reference 
to  the  knowledge  so  acquired,  then  there  is  fixed  upon  the 
conscience  of  the  trustee,  and  through  that  upon  the  trust 
fund,  a  security  against  its  being  parted  with  in  any, 
way  which  would  be  inconsistent  with  the  claim  of  the 
incumbrancer. 

By  s.  137  of  the  L.  P.  Act,  1925,  some  of  the  provisions-  HOW  and  to 
of  which  have  been  referred  to  already  (fc),  it  is  provided, 
by  sub-s.  (3),  that  a  notice  "otherwise  than  in  writing,"  given, 
given  to  or  received  by  a  trustee  after  the  commencement 
of  the  Act,  as  respects  any  dealing  with  an  equitable  interest 
in  real  or  personal  property,  shall  not  affect  the  priority  of 
competing  claims  of  purchasers.  And  by  sub-s.  (4),  where, 
as  respects  any  dealing  with  an  equitable  interest  in  real  or 
personal  property,  the  trustees  are  not  persons  to  whom  a 
valid  notice  can  be  given,  or  there  are  no  trustees,  <or  for 
any  other  reason  a  valid  notice  cannot  be  served,  or  cannot  be 
served  without  unreasonable  cost  or  delay,  a  purchaser  may 
at  his  own  cost  require  that  a  memorandum  be  endorsed 
on  or  permanently  annexed  to  the  instrument  creating  the 
trust,  and  that  the  instrument  be  produced  by  the  person 
having  its  custody  to  prove  that  a  sufficient  memorandum 
has  been  placed  thereon  or  annexed  thereto.  Such  a 

(?)  Farrow  v.  Jiees,  (1840)  4  Beav.  18;  see  Lacey  v.  Ingle,  (1847) 
2  Ph.  413;  Gibson  v.  Ingo,  (1847)  6  Ha.  at  p.  124;  Colyer  v.  Finely 
(1856)  5  H.  L.  C.  905,  929. 

(A)  Re  Bright'*  Tr.,  (1856)  21  Beav.  430;  25  L.  J.  Cli.  449. 

(i)  (1868)  3  Ch.  488;  37  L.  J.  Ch.  881.  See  Mildred  v.  Maspons, 
(1883)  8  A.  C.  874,  885,  888;  53  L.  J.  Q.  B.  33. 

(A)  Ante,  pp.  712,  737;  and  see  L.  P.  Act,  1925,  a.  196. 
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Chap.  XIV. 
Sect.  5. 


Purchaser, 
whether 
affected  by 
notice  of  con- 
struction of 
doubtful 
instrument. 


Constructive 
notice, 
nature  of. 


memorandum  is  to  operate,  as  regards  priorities,  in  like 
manner  as  if  notice  in  writing  had  been  given  to  duly 
qualified  trustees.  By  sub-s.  (6),  where  the  trust  is  created 
by  operation  of  law,  or  in  any  other  case  where  there  is  no 
instrument  declaring  the  trusts,  the  instrument  under  which 
the  equitable  interest  is  acquired  or  which  is  evidence  of  its 
devolution,  is,  for  the  purposes  of  the  section,  to  be  deemed 
the  instrument  creating  the  trust;  and  where  the  trust  arises 
by  reason  of  an  intestacy,  the  letters  of  administration  or 
probate  in  force  when  the  dealing  was  effected  is  to  be  deemed 
such  instrument.  By  sub-s.  (10),  "dealing"  is  to  include 
a  disposition  by  operation  of  law;  but  by  sub-s.  (7),  nothing 
in  the  section  is  to  affect  any  priority  acquired  before  the 
commencement  of  the  Act. 

It  seems  probable  that  a  purchaser  having  notice  of  an 
executory  instrument — (e.g.,  marriage  articles,) — of  doubtful 
meaning,  would,  as  a  general  rule,  be  bound  to  take  notice  of 
the  construction  which  would  be  put  upon  it  by  a  Court  of 
Equity;  and  must,  therefore,  see  that  any  instrument  which 
may  have  been  executed  in  pursuance  thereof,  and  which  is 
material  to  the  title,  has  been  framed  in  accordance  with 
such  construction  (Z):  but,  where  a  long  period  has  elapsed 
since  the  sale,  the  Court  may  decline  to  fix  upon  a  purchaser 
a  difficult  construction  of  a  doubtful  instrument,  though  it 
might  have  granted  relief  as  between  the  parties  thereto  if 
there  had  been  no  sale  (m). 

Constructive  notice,  (which,  in  its  general  effects,  is  similar 
to  actual  notice  (n),}  is  a  doctrine  as  to  which,  as  expressed 
by  Lord  Esher,  "in  a  series  of  cases,  Lords  Cottenham, 
Lyndhurst,  and  Cranworth,  Lord  Justice  Turner,  and  Sir 
Geo.  Jessel,  M.  R.,  have  said  that  the  doctrine  ought  not 
to  be  extended  "  (o). 


(0  Sug.  14th  ed.  781;  Davies  v.  D.,  (1841)  4  Beav.  54. 

(m)  Thompson  v.   Simpson,   (1841)   1   D.    &   War.   459. 

(n)  Sheldon  v.  Cox,  (1764)  Arab.  624,  626. 

(o)  English  and  Scottish  Mercantile  Co.  v.  Brunton,  1892,  2  Q.  B. 
700,  708;  Molyneux  v.  Eawtrey,  1903,  2  K.  B.  487,  494;  72  L.  J. 
K.  B.  873. 
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The  doctrine,  as  shown  later,  has  been  very  materially    Chap.  XIV. 
limited  by  statute  (p). 


Lindley,  L.  J.,  said  of  constructive  notice: — "It  is  a 
doctrine  based  on  good  sense  and  designed  to  prevent  frauds 
on  the  owners  of  property,  but  it  must  not  be  carried  to  such 
an  extent  as  to  defeat  honest  purchasers  "  (q).  The  reported 
decisions  show  that  constructive  notice  is  often  held  to  exist 
in  the  absence  of  any  idea  by  the  Court  of  the  existence  of 
actual  personal  knowledge.  If,  for  instance,  a  purchaser 
has  notice  of  a  deed  relating  to  the  title,  and  forming  part 
of  the  chain  of  title,  he  has  notice  of  the  contents  of  that 
deed:  and  it  is  no  excuse  to  him  for  not  looking  at  it  to 
say  that  he  was  told  that  it  contained  nothing  which  it  was 
necessary  for  him  to  see,  even  though  he  show  conclusively 
tli  at  he  believed  the  statement  so  made  to  him  (r).  In  such 
a  case  he  will  be  fixed  with  notice  not  only  of  the  contents- 
of  the  deed,  whether  he  actually  see  it  or  not,  but  also  of 
everything  which  he  might  reasonably  have  learned  from 
insisting  on  an  inspection  of  it,  as,  e.g.,  that  it  had  been 
deposited  as  a  security  (s).  Of  course,  however,  there  may 
be  cases  where  the  deed  cannot  be  got  at,  or  where  for  some 
other  reason  with  the  exercise  of  all  the  prudence  in  the 
world  a  purchaser  cannot  see  it:  and  then  there  may  be  no 
constructive  notice  affecting  the  title  (£).  But  the  doctrine 
of  constructive  notice  does  not  apply  to  cases  (1)  where  the 
deed  of  which  notice  is  sought  to  be  imputed  does  not  form 
part  of  the  chain  of  title,  or  (2)  where  it  may  or  may  not 
affect  the  title,  and  the  purchaser  is  induced  to  dispense  with 
its  production  relying  in  good  faith  on  a  false  or  erroneous 
statement  that  it  does  not  affect  the  title  (M),  or  (3)  where  th« 

O)  Post,  p.  758. 

(?)  Bailey  v.   Barnes,  1894,  1  Ch.   p.   34;   63    L.  J.  Ch.  612. 

(r)  Patman  v.  Harland,  (1881)  17  Ch.  D.  353,  357,  per  Jesael, 
M.  E.;  50  L.  J.  Ch.  642;  Jackson  v.  Rowe,  (1826)  2  S.  &.  S.  472; 
4  L.  J.  (0.  S.)  Ch.  118;  Whitbread  v.  Jordan,  (1835)  1  Y.  &  C.  303; 
Kennedy  v.  Green,  (1834)  3  M.  &  K.  699. 

(*)  Peto  v.  Hammond,  (1861)  30  Boav.  495;  31  L.  J.  Ch.  354; 
Oliver  v.  Jlinlon,  1899,  2  Ch.  264;  68  L.  J.  Ch.  583. 

(0  Patman   v.    Harland,   sup. 

(M)  West  v.  Reid,  (1843)  2  Ha.  249,  260;  Patman  v.  Harland,  tup. 
p.  357;  English  and  Scottish  Mercantile  Co.  v.  Brunton,  1892,  2  Q.  B. 
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Chap.  XIV. 
Sect.  5. 


Propositions 
of  Wigram, 
V.-C.,  as  to 
constructive 
notice, 


deed  or  matter  is  prior  to  the  period  of  commencement  of 
title  (fixed  by  law  under  an  open  contract),  and  is  in  fact 
unknown  to  the  purchaser  (x). 

If  on  a  purchase  of  land  from  a  married  woman  the  pur- 
chaser is  told  that  there  is  a  settlement  but  that  it  does 
not  affect  the  land  in  question,  and  he  completes  the 
purchase,  relying  in  good  faith  on  that  statement,  he  will 
not  be  fixed  with  constructive  notice  of  the  contents  of  the 
settlement  (y} .  On  the  same  principle,  where  property  was 
subject  to  restrictive  covenants  contained  in  a  separate  and 
collateral  deed  which  was  not  in  any  way  referred  to  in,  and 
did  not  form  any  ,part  of,  the  necessary  title,  the  purchaser 
was  held  to  have  no  constructive  notice  of  the  contents  of 
that  deed  (2).  Constructive  notice  may,  perhaps,  be  rather 
considered  to  consist  in  those  circumstances  under  which 
the  Court  concludes',  either  .that  notice  must  be  imputed  on 
grounds  of  public  policy  .to  an  innocent  person,  or  that  the 
party  has  been  guilty  of  such  negligence  in  not  availing 
himself  of  the  means  of  acquiring  it,  as,  if  permitted,  might 
be  a  cloak  to  fraud,  and  which,  therefore,  the  common 
interests  of  society  require  should,  in  its  consequences,  be 
treated  as  equivalent  to  actual  notice.  The  statutory  restric- 
tions on  the  doctrine  of  constructive  notice  are  referred  to 
later  (a) . 

It  was  stated  by  V.-C.  Wigram  that  the  cases  in  which 
constructive  notice  has  been  .established  resolve  themselves 
into  two  classes;  first,  cases  in  which  the  party  charged  has 
had  actual  notice  that  the  property  in  dispute  was,  in  fact, 
charged,  incumbered,  or  in  some  way  affected;  and  the  Court 

700;  Re  Valletort  Sanitary  Co.,  1903,  2  Ch.  654;  72  L.  J.  Ch.  674;  Re 
Standard  Rotary  Machine  Co.,  (1906)  95  L.  T.  829,  834;  Wilson  v. 
Kelland,  1910,  2  Ch.  306. 

(ar)  Re  Cox  and  Neve,  1891,  2  Ch.  109;  Re  Nisbet  and  Potts,  1906, 
1  Ch.  391;  1906,  1  Ch.  386;  L.  P.  Act,  1925,  s.  44  (8). 

(y)  Jones  v.  Smith,  (1843)  1  Ph.  244;  and  see  Re  Bright's  Tr.,  (1856) 
21  Beav.  430;  25  L.  J.  Ch.  449;  Agra  Bank  v.  Barry,  (1874)  L.  E. 
7  H.  L.  135. 

(z)  Carter  v.  Williams,  (1870)  9  Eq.  678;  39  L.  J.  Ch.  56ft;  Wttkes 
v.  Spooner,  1911,  2  K.  B.  473. 

(a)  Inf.  p.  758. 
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has,  thereupon,  bound  him  with  constructive  notice  of  facts    Chap.  XIV. 

and  instruments,  to  a  knowledge  of  which  he  would  have          c  '   '    . 

been  led  by  an  inquiry  for  the  charge  or  incumbrance,  or 

as  to  the  mode  in  which  the  property  was  otherwise  affected; 

and,  secondly,  cases  in  which  the  Court  has  been  satisfied, 

from  the  evidence  before  it,  that  the  party  charged  had 

designedly  abstained  from  inquiry,  for  the  very  purpose 

of   avoiding   notice  (6) ;    and   is  therefore  guilty  of  wilful 

ignorance,  which  is  not  to  be  distinguished  in  its  equitable 

consequences  from  actual  knowledge  (c).     And,  in  a  later 

case,   the  V.-C.,    with  reference  to  his  previous  judgment, 

repudiates  the  notion,  (which  had  been  attributed  to  him,) 

"  that  there  may  not  be  a  degree  of  negligence  so  gross  that 

a  Court  of  Equity  may  treat  it  as  evidence  of  fraud — impute 

a  fraudulent  motive  to  it — and  visit  it  with  the  consequences 

of  fraud,  though  (morally  speaking)  the  party  charged  may 

be  perfectly  innocent;"  and  further  remarks,  "Negligence, 

as  I  understand  the  term,  supposes  a  disregard  of  some  fact 

known  to  the  purchaser,  .which,  at    least,    indicated    the 

existence  of  that  fact,  notice  of  which  the  Court  imputes 

to  the  purchaser  (d)." 

The  propositions  of  the  V.-C.  seem,  however,  scarcely  are  capable  of 
to  go  far  enough.     For  instance,  a  public  Act  of  Parliament  **mi™ 
is  notice  to  all  the  world  (e):  so  is  a  Us  pendens.     So  also,  Merenegli- 
as  already  stated,  instruments  and  matters  properly  regis-  i^"^™7 
tered  in  a  local  deeds  registry  or  under  the  L.  C.  Aot,  effect  of 
1925,  are  made  by  such  registration  notice  to  all  the  world. 

Again,  if  a  person  being  referred  for  information  to 
another,  neglect  to  apply  to  him,  he  will  be  held  to  have 
had  notice  of  what  he  might  have  learnt  on  inquiry  (/). 

(6)  Jones  v.  Smith,  (1841)  1  Ha.  43,  55;  Agra  Bank  v.  Barry, 
(1874)  L.  E.  7  H.  L.  135,  146. 

(c)  Owen  v.  Iloman,  (1853)  17  Jur.  861;  see  Northern  Ins.  Co.  v. 
Whipp,  (1884)  26  Ch.  D.  482;  53  L.  J.  Ch.  629;  Taylor  v.  London  and 
County  Bkg.  Co.,  1901,  2  Ch.  231,  259;  70  L.  J.  Ch.  477;  Davis  v. 
Hutchings,  1907,  1  Ch.  356. 

00  West  v.  Reid,  (1843)  2  Ha.  249,  257,  259;  12  L.  J.  N.  S.  Ch. 
245. 

(e)  Sug.  14th  ed.  758;  though  it  is  a  local  Act;  Barraud  v.  Arafier, 
(1829)  2  Si.  433;  aff.,  (1831)  2  E.  &  M.  751. 

(/)  Wason  v.   Wareing,   (1852)  15  Beav.   151. 
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Chap.  XIV.  So,  if  a  purchaser,  without  any  fraudulent  intention  (g), 
_  i-l_I  —  (the  absence  of  which  might  be  evidenced  by  his  payment 
of  a  full  price  for  the  property,)  were  to  accept  a  conveyance 
without  any  previous  investigation  of  title,  relying  on  the 
mere  assurance  of  the  vendor  that  he  was  absolute  owner,  he 
would,  nevertheless,  be  held  to  have  constructive  notice  of 
any  defect  appearing  on  the  title  (/fc),  though  he  could  not  be 
said  to  have  actual  notice  of  any  fact  indicating  the  existence 
of  such  defect.  And  where  a  purchaser  accepted  a  title 
commencing  with  a  possessory  or  squatter's  title,  acquired 
within  forty  years  (the  then  length  of  title  under  an  open 
contract),  he  was  held  to  have  notice  of  restrictive  covenants 
affecting  the  land,  entered  into  within  the  forty  years  by 
an  owner  before  the  squatter  took  possession  (i). 

Purchaser  It    has   been    held,    that  notice    of  a  post-nuptial,  and 

apparently  voluntary,  settlement  is  constructive  notice  of 


fact  or  instru-  the  ante-nuptial  agreement  on  which  it  is  founded  (7c)  ;  that 

mentheld  .   r 

to  have  notice  actual  notice  to  a  purchaser,  of  an  instrument  as  one  aftecting 
of  connected     ^ie  e&^e  fs  constructive  notice  of  all  instruments  to  which 

facts  ana  ' 

instruments,  an  examination  of  the  first  would  have  led  him  (I);  that 
actual  notice  of  a  deed  is*  constructive  notice  of  everything 
which  might  be  learnt  from  requiring  its  production,  —  as, 
e.g.,  that  it  was  deposited  as  a  security  (m):  —  and  that 
notice  of  a  prior  conveyance,  and  of  the  then  vendor's  title, 
is  notice  of  his  lien  for  unpaid  purchase-money  («).  A 

(00  See  Procter  v.  Cooper,  (1853)  2  Dr.  1;  affd.,  (1854)  1  Jur. 
N.  S.  149. 

(A)  See  Lord  Lyndhurst's  remarks  on  Jackson  v.  Howe,  in  1  Ph. 
255  ;  and  to  the  same  effect  Sir  J.  Wigram  in  Neesom  v.  Clarkson, 
(1842)  2  Ha.  163,  173,  and  West  v.  Reid,  (1843)  2  Ha.  249,  260;  12 
L.  J.  N.  S.  Ch.  245;  Patman  v.  Harland,  (1881)  17  Ch.  D.  353;  50 
L.  J.  Ch.  642;  Imray  v.  Oakshette,  1897,  2  Q.  B.  218;  66  L.  J.  Q.  B. 
544. 

(t)  Re  Nisbet  and  Potts,  1905,  1  Ch.  391;  1906,  1  Ch.  386. 

(£)  Ferrars  v.  Cherry,  (1700)  2  Vern.  384. 

(0  Coppin  v.  Fernyhough,  (1788)  2  Br.  C.  C.  291;  Bisco  v.  Earl 
of  Banbury,  (1676)  1  Ch.  Oa.  287,  291  ;  Tanner  v.  Florence,  (1675)  ib. 
259,  260;  Neesom  v.  Clarkson,  (1842)  2  Ha.  163,  165. 

(m)  Peto  v.  Hammond,  (1861)  30  Beav.  495;   31  L.   J.  Ch.  354. 

00  Dames  v.  Thomas,  (1836)  2  Y.  &  C.  234.  See  Cator  v.  Earl  of 
Pembroke,  (1783)  1  Br.  C.  C.  301,  302;  Sug.  14th  ed.  553;  Butler  v. 
Lord  Portarlington,  (1841)  1  D.  &  War.  20;  A.-G.  v.  Hall,  (1853)  16 
Beav.  388. 
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purchaser   is    not    entitled    to   treat    recitals  in  a  deed  as    Chap.  XIV. 

indisputable;   for  such  recitals  are  not  statements  of  fact  

on  the  faith  of  which  a  stranger  to  the  deed  is  entitled  to 
act  without  inquiry  (o).  If  a  purchaser  has  notice  of  a 
charge  or  outstanding  interest,  he  must  protect  himself  by 
seeing  that  it  is  in  fact  paid  off  or  got  in,  and  cannot  rely 
on  the  assurance  of  the  vendor  or  his  solicitor  that  this  has 
been  done  (p);  and  an  inaccurate  recital  of  a  will  has  been 
held  to  be  notice  of  its  real  contents  (q).  So,  notice  of  an 
equitable  claim,  as  affecting  an.  unspecified  portion  of  the 
property,  is  notice  of  the  claim  as  in  fact  affecting  the 
entirety  (r).  A  purchaser  will  not  be  affected  with  notice 
by  an  ambiguous  recital  (s);  but  where  an  abstract  of  title 
disclosed  a  partition  deed  which  contained  a  recital  that 
A.  (the  grantor)  was  seised  of  the  property  "as  trustee 
partly  for  himself  and  partly  for"  B.,  the  other  party  to 
the  deed,  it  was  held  that  this  recital  was  unambiguous  and 
was  a  sufficient  declaration  of  trust,  and  that  accordingly 
the  purchaser  was  not  entitled  to  inquire  how  the  trust  was 
created  (£). 

A  purchaser  of  a  house  has  been  held  to  have  notice  of  an  Notice  from 
agreement  to  grant  a  smoke  easement  to  an  adjoining  owner,  ^itfo^of  the" 
from  the  mere  fact  of  there  being  fourteen  chimney-pots  on  property, 
the  top  of  the  chimney-stack,  and  only  twelve  flues  in  the 
house  (w) .     If  the  condition  of  the  property  at  the  date  of 
the  contract  is  such  as  to  suggest  inquiry,  the  purchaser  may 
be  fixed  with  constructive  notice  of  rights  of  way,  or  other 
easements    affecting    it.     Thus,  where  A.  purchased  from 
B.  a  house,  part  of  an  estate  agreed  to  be  let  to  B.  on  a 
building  agreement,  and  the  house  was  built  partly  over 

(o)  Trinidad  Asphalte  Co.  v.  Coryat,  1896,  A.  C.  587;  65  L.  J. 
P.  C.  100. 

(p)  Jared  v.  Clements,  1903,  1  Ch.  428;  72  I..  J.  Ch.  291. 

(?)  Hope  v.  Llddell,   (1855)  21  Beav.   183;    25  L.   J.  Ch.  90. 

(r)  A.-G.  v.  Flint,  (1844)  4  Ha.   147. 

(s)  Kenney  v.  Browne,  (1796)  3  Eidg.  462,  512;  and  see  Neesom  v. 
Clarkson,  (1842)  2  Ha.  p.  175. 

(0  Re  Chafer  and  Randall,  1916,  2  Ch.  8;  but  see  Re  Balen  and 
Shepherd,  1924,  2  Ch.  365. 

(w)  Hervey  v.  Smith,  (1856)  22  Beav.  299;  1  K.  &  J.  389;  ted 
qucere. 
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Chap.  XIV. 
Sect.  5. 


Chain  of 
notice  broken . 


Notice  from 
•dealing  with 
rightful 
owner  in 
possession . 


Notice  of 
occupier's 
interests 


an  archway  leading  to  mews  in  the  rear,  but  not  then 
forming  the  only  means  of  access  thereto,  it  was  held  that 
A.  had  constructive  notice  that  when  the  building  scheme 
was  completed,  the  road  under  the  archway  would  be  the 
only  approach  to  the  mews;  and  that  a  right  of  way,  though 
not  expressly  reserved  in  the  assignment  to  A.,  was  reserved 
by  implication  (x).  But  the  mere  fact  of  there  being 
windows  in  a  house  overlooking  property  does  not  affect 
a  purchaser  with  any  notice  of  an  agreement  as  to  the  right 
of  .light  through  them  (y). 

A  purchaser  who  takes  with  notice  obtains  a  good  title 
if  his  vendor  purchased  for  value  without  notice.  This  rule, 
however,  does  not  apply  to  the  case  of  a  trustee  who  has 
improperly  sold  trust  property  and  who  buys  back  the  same, 
or  to  the  case  of  a  man  who  has  acquired  property  by  fraud 
and  .after  selling  the  same  to  an  innocent  purchaser  repur- 
chases it  (0).  Where  a  landlord  accepted  the  surrender  pf 
a  lease  without  notice  that  the  lessee  had  entered  into  a 
restrictive  ^covenant,  and  the  landlord  afterwards  granted 
a  new  lease  to  the  son  of  the  original  lessee,  it  was  held  that 
the  new  lessee  was  not  bound  by  his  father's  covenant,  in 
spite  of  the  fact  that  he  was  throughout  .  aware  of  the 
covenant  having  been  entered  into  (a) . 

Where  a  rightful  owner  is  in  possession  of  corporeal  here- 
ditaments, a  purchaser,  dealing  for  any  interest  in  the  pro- 
perty, is  presumed  to  have  notice  of  the  title  under  which 
such  possession  is  held :  thus,  where  the  purchasers  of  mines 
entered  into  possession  under  the  agreement,  but  never  took 
a  conveyance,  a  subsequent  purchaser  of  the  land,  without 
any  exception  of  the  minerals,  was  held  to  have  notice  of 
the  agreement  (&). 

Notice  of  the  land  being  in  the  occupation  of  a  person 
other  than  the  vendor,  is  notice  to  a  purchaser  that  the 

(#)  Dairies  v.  Sear,  (1869)  7  Eq.  427;  38  L.  J.  Ch.  545;  and  see 
Borland  v.  Cook,  (1868)  6  Eq.  252;  37  L.  J.  Ch.  825. 

(y)  Allen  v.  Seckham,  (1879)  11  Oh.  D.  790;  48   L.  J.  Ch.  611. 

(z)  Barrow's  Case,  (1880)  14  Ch.  D.  432,  445. 

(a)  Wilkes  v.  Spooner,  1911,  2  K.  B.   473. 

(6)  Holmes  v.  Powell,  (1856)  8  D.  M.  &  G.  572,  580,  581. 
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person  in  possession  has  some  interest  in  the  land;  for  Chap.  XIV. 
possession  is  primd  facie  evidence  of  seisin  (c),  and  a  pur- 
chaser ,must,  therefore,  inquire  what  that  interest  is,  or 
give  effect  to  it  whatever  it  may  be  (d} .  On  this  principle 
a  purchaser  is  bound  by  all  the  equities  which  the  tenant 
could  enforce  against  the  vendor;  and  the  equity  of  the 
tenant  has  been  held  to  extend  not  only  to  interests  con- 
nected with  his  tenancy  (e),  but  also  to  his  interests  under 
collateral  agreements,  e.g.,  a  right  of  renewal  (/)  or  an 
agreement  for  the  sale  to  him  of  the  fee  simple  (g] .  But 
such  equities  would  not  now  affect  a  purchaser,  unless  regis- 
tered as  land  charges  under  the  L.  C.  Act,  1925. 

In  every  case  a  prudent  purchaser,  who  has  notice  that 
the  property  is  not  in  hand,  will  make  inquiry  as  to  the 
nature  and  extent  of  the  interest  of  the  occupying  tenant; 
but  the  doctrine  that  Jiotice  of  a  tenancy  is  notice  of  the 
tenant's  equities,  has  reference  merely  to  equities  between 
the  tenant  and  purchaser  after  completion  of  the  contract; 
and  is  not  necessarily  notice  as  between  vendor  and  pur- 
chaser, so  as  to  affect  their  relative  rights  and  liabilities 
while  the  contract  is  still  incomplete  (/&).  Hence,  notice  of 
a  tenancy  is  not  constructive  notice  of  the  lessor's  title  (i} : 
and  where  the  vendor  acknowledged  payment  of  the  pur- 
chase-money both  in  the  body  of  the  conveyance  and  by  the 
usual  indorsed  receipt,  but  suffered  the  purchaser  to  retain 
part  of  it  or  remained  in  possession  as  tenant  to  the  pur- 

(c)  Jones  v.   Smith,    (1841)   1   Ha.    43,   60;    1    Ph.  244. 

(d)  Barnhart  v.   Greenshields,   (1853)  9  Mo.   P.  C.  18,   32. 

(e)  Taylor  v.  Stibbert,  (1794)  2  Vee.  437;    Meux  v.   Maltby,  (1818) 
2  Sw.  277,  281;   Lewis  v.  Stephenson,  (1898)  78  L.  T.  165;  67  L.   J. 
Q.  B.  296. 

(/)  Lewis  v.  Stephetison,  sup. 

(g)  Daniels  v.  Davison,  (1809)  16  Vea.  249,  254;  Allen  v.  Anthony, 
{1816)  1  Mer.  282;  Crofton  v.  Ormsby,  (1806)  2  Sch.  &  L.  583;  and 
.see  Miles  v.  Langley,  (1831)  2  E.  &  M.  626,  629.  Sec  also  Re  Earl  of 
Derby  and  Fergusson's  Contract,  1912,  1  Ch.  479;  Dale  v.  Hatfield 
Chase  Corp.,  1922,  2  K.  B.  282,  291—293;  inf.  p.  1013. 

(h)  Caballero  v.  Henty,  (1874)  9  Ch.  447;  Sug.  14th  ed.  774. 

(i)  Sug.  14th  ed.  762;  Hunt  v.  Luck,  1902,  1  Ch.  428,  432—433; 
Barnhart  v.  Greenshields,  (1853)  9  Mo.  P.  C.  18;  of.  Bailey  v.  Richard- 
son, (1852)  9  Ha.  734. 
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Chap.  XIV.  chaser,  it  was  held  that  such  possession  was  not  notice  to 
'  —  a  subsequent  purchaser  or  incumbrancer  of  his  lien  for  the 
sum  retained  (fc):  nor  will  a  purchaser  in  good  faith  be 
affected  by  the  mere  circumstance  of  the  vendor  having 
been  out  of  possession  for  many  years  (Z),  nor  by  failure 
to  inquire  of  the  last  occupier,  where  the  possession  is 
vacant  (m). 


Notice  of  pay- 
ment of  rents 
to  other  than 
the  vendor. 


Notice  of  late 
occupation. 


Notice  that  the  occupier  holds  as  tenant  to  A.,  a  person 
other  than  the  vendor,  is  notice  of  A.'s  title  (ri).  So,  notice 
that  the  rents  are  received  by  some  person  whose  receipt  is 
inconsistent  with  the  title  of  the  vendor  is  notice  of  that 
person's  .title,  and  of  the  instrument  under  which  he 
claims  (o),  and  of  the  character  in  which  he  receives 
them  (p} :  but  mere  knowledge  that  they  are  paid  to  la 
house  or  estate  agent  will  not  affect  the  purchaser  with 
notice  (q) .  Notice  that  receipts  have  been  given  to,  and 
accepted  by,  the  vendor  for  an  annual  payment  as  "  rent," 
but  which  the  vendor  and  purchaser  claiming  under  him 
subsequently  contend  was  in  fact  a  rent-charge,  is  notice 
to  the  purchaser  of  the  payee's  title  to  the  freehold  (r). 

Notice  of  a  past  tenancy  is  not  notice  of  the  tenant's 
equitable  interests  (s).  A  demise  of  property  "  as  the  same 
was  late  in  the  occupation  of  H.  C."  has  been  held  not  to 
be  notice  of  an  easement  to  which  it  was  subject  during 

(&)  White  v.  Wakefield,  (1835)  7  Si.  401;  Hunt  v.  Luck,  1901,  1 
Ch.  45,  52;  1902,  1  Ch.  42S;  70  L.  J.  Ch.  30. 

(0  See  Oxwick  v.  Plumer,  (1708)  Gilb.  E.  13;  5  Bac.  Ab.  Mort- 
gage (E),  s.  3,  p.  664;  Jones  v.  Smith,  (1841)  1  Ha.  43,  63;  Barnhart 
v.  Greenshields,  (1853)  9  Mo.  P.  C.  18,  34. 

(in)  Miles  v.  Langley,  sup.;  inf.  p.  1013. 

(«.)  Bailey  v.  Richardson,  (1852)  9  Ha.  p.  734. 

(o)  Knight  v.  Bowyer,  (1857)  23  Beav.  609,  640;  27  L.  J.  Ch.  520; 
Hunt  v.  Luck,  1902,  1  Ch.  428,  432;  71  L.  J.  Oh.  239. 

(p)  Knight  v.  Bowyer,  (1857)  2  D.  &  J.  421;  26  L.  J.  Ch.  769;  and 
see  Mumford  v.  Stohwasser,  (1874)  18  Eq.  556;  43  L.  J.  Ch.  694; 
Hunt  v.  Luck,  sup. 

(iq)  Hunt  v.  Luck,  sup. 

(r)  A.-G.  v.  Stephens,  (1855)  1  K.  &  J.  724,  750;  24  I/.  J.  Ch.  694; 
rev.  on  other  points,  (1855)  6  D.  M.  &  G.  111. 

(«)  Miles  v.  Langley,  (1829)  1  R.  &  M.  39. 
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H.  C.'s  tenancy  (£).     A  statement  in  the  particulars  of  sale,    Ch»P-  X_IV- 

that  "  the  property  is  now,  or  lately  was,  in  the  occupation  - 

of  Hugh  Roberts  and  .others,"  the  conditions  providing  that 

upon  completion  the  purchaser  was  to  be  let  into  receipt 

of  rents,  was  held  not  to  be  notice  of  the  property  being  let 

on  leases  for  lives  at  low  rents  (u) ;   but  in  this  case  there 

was  a  suppression  equivalent  to  misrepresentation. 

On  a  contract  to  take  a  sub-lease  or  an  assignment  of  a  Ou  sale  of 
lease  a  purchaser  will  mot  be  affected  with  constructive  notice  Iea8eholds- 
of  peculiar  and  unusual  covenants  in  the  original  lease  (x) ; 
nor,  though  a  purchaser  of  a  lease  was,  before  1926,  bounid 
to  know  from  whom  the  lessor  derived  his  title,  was  ,he 
affected  with  notice  of  all  the  circumstances  under  which  he 
so  derived  it(7/).  But  if  he  bought  under  an  engagement 
not  ,to  call  for  his  lessor's  title,  he  would  (if  the  contract 
was  made  before  1926)  have  imputed  to  him  all  the  know- 
ledge, ;which,  by  prudent  inquiry,  he  might  have  obtained  (2). 
Notice  pf  a  lease  is  not,  it  would  seem,  notice  of  collateral 
facts  mentioned  in  the  lease  (a).  In  order  to  fix  notice, 
there  ought  to  be  a  reasonable  opportunity  of  examining 
the  lease  before  entering  into  the  contract  (&),  and  it  makes 
no  difference  whether  the  sale  is  by  private  treaty  or  public 
auction. 

(<)  Martyr  v.  Lawrence,  (1864)  2  D.  J.  &  S.  261;  diss.  L.  J. 
Knight-Bruce,  and  quaere:  see,  too,  Baird  v.  Fortune,  (1861)  4  Maoq. 
127,  and  Polden  v.  Bastard,  (1865)  L.  R.  1  Q.  B.  156;  35  L.  J.  Q.  B. 
92;  cf.  Francis  v.  Hayward,  (1882)  22  Ch.  D.  177. 

(«)  Hughes  v.  Jones,  (1861)  3  D.  F.  &  J.  307;  31  L.  J.  Ch.  83. 

(ar)  Hyde  v.  Warden,  (1877)  3  Ex.  D.  72 ;  47  L.  J.  Ex.  121 ;  Reeve 
v.  Berridge,  (1888)  20  Q.  B.  D.  523;  57  L.  J.  Q.  B.  265;  Jonet  v. 
Smith,  (1841)  1  Ha.  62;  Wilbraham  v.  Livesey,  (1854)  18  Beav.  206, 
209;  Allen  v.  Smith,  1924,  2  Ch.  308;  and  see  Melzak  v.  Lilienfeld, 
1926,  1  Ch.  480;  L.  P.  Act,  1925,  s.  44  (4)  and  (5). 

(y)   A.-G.  v.  Backhouse,  (1810)  17  Ves.   283,  293. 

(z)  Bobson  v.  Flight,  (1865)  4  D.  J.  &  S.  608;  34  L.  J.  Ch.  101, 
226;  but  see  now  s.  44  (2)  and  (5)  of  the  L.  P.  Act,  1925. 

(a)  See  Darlington  v.  Hamilton,  (1854)  Kay,  550,  556;  23  L.  J.  Ch. 
1000. 

(b)  Brumfit  v.  Morton,  (1857)  3  Jur.  N.  S.  1198;   Re  Haodicke  and 
Lipski,  1901,  2  Ch.  666;  70  L.  J.  Oh.  811;  Molyneux  v.  Hawtrey,  1903. 
2  K.  B.  487;  72  L.  J.  K.  B.   873;  Allen  v.  Smith,  1924,  2  Ch.  308. 
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EFFECT  OF  CONVEYANCE  ON 


Chap.  XIV. 
Sect.  5. 

Notice  of 
title  deeds 
being  out- 
standing, its 
effect. 

Purchaser 
held  to  have 
notice  of 
settlement. 


Notice  that  the  title  deeds  are  in  the  possession  of  a  third 
person  is,  primd  facie,  notice  of  any  charge  such  person  may 
have  upon  the  property  (c). 

Where  a  person,  entitled  only  for  life,  represented  that  she 
was  seised  in  fee,  and  conveyed,  not  under  any  statutory  or 
other  power,  but  as  owner  in  fee,  a  person  claiming  under 
her  for  valuable  consideration  was  held  to  be  affected  with, 
notice;  the  settlement  being  the  only  document  under  which 
she  could  claim  the  estate  (d) .  But  the  doctrine  of  con- 
structive notice  was  not  before  1926  applied,  and  (semble} 
would  not  be  applied  now  (e),  in  such  a  way  as  to  invalidate 
titles  in  the  case  of  dealings  under  the  S.  L.  Acts:  thus, 
where  A.  took  a  lease  from  H.,  a  tenant  by  the  curtesy,  he 
demising  as  and  believing  himself  to  be  absolute  owner,  and 
no  inquiry  was  made  as  to  his  title,  the  lease  was  held  valid 
under  the  S.  L.  Acts,  though  there  were  no  trustees  at  thei 
time  it  was  granted  (/).  As  to  this  last  case  it  may  be 
observed  that,  having  regard  to  the  comprehensive  terms  of 
s.  30  of  the  S.  L.  Act,  1925,  it  will  seldom  happen,  where 
there  is  a  settlement,  that  there  are  no  trustees.  Moreover, 
by  s.  42  (5),  leases  for  terms  not  exceeding  twenty-one  years 
may  be  granted  in  spite  of  there  being  no  trustees. 

By  s.  13  of  the  S.  L.  Act,  1925,  a  disposition  by  a  tenant 
for  life  before  a  principal  vesting  deed  in  his  favour  has  been 
executed,  will  not  (subject  as  therein  mentioned)  take  effect 
as  such  disposition,  except  in  favour  of  a  purchaser  of  a  legal 
estate  without  notice,  but  will  operate  only  as  a  contract.  On 
the  question  of  notice,  in  the  case  of  dispositions  of  settled 

(c)  Hiern  v.  Mill,  (1806)  13  Ves.  afc'p.  122;  Dryden  v.  Frost,  (1838) 
3  3kT.  &  C.  670;  8  L.  J.  N.  S.  Ch.  235;  and  see  1  Ha.  61;  Worthington 
v.  Morgan,  (1849)  16  Si.  547;  18  L.  J.  Ch.  233;  see  Sug.  14th  ed.  772. 
See  also  8.  13  of  the  L.  P.  Act,  1925. 

(<f)  Jackson  v.  Howe,  (1826)  2  S.  &  S.  472,  475;  4  L.  J.  Ch.  '118; 
and  see  Roddy  v.  Williams,  (1845)  3  J.  &  L.  1;  Peto  v.  Hammond, 
(1861)  30  Beav.  495;  31  L.  J.  Ch.  354;  and  see  Jones  v.  Smith,  (1843) 
1  Ph.  pp.  253—255. 

(e~)  But  see  s.  13  of  the  S.  L.  Act,  1925,  as  amended  by  the  L.  .P. 
(Amend.)  Act,  1926. 

(/)  Mogridge  v.  Clapp,  1892,  3  Ch.  382;  61  L.  J.  Ch.  534;  and  see 
Re  Daniels,  1912,  2  Ch.  90. 
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land,  reference  should  be  made  to  s.  110  of  the  S.  L.  Act,   Chap.  xrv. 

^v*f  *i 
1925,  and  in  the  case  of  a  lessee,  this  section  should  be  — — 

contrasted  with  s.  44  (2),  (4)  and  (5)  of  the  L.  P..  Act, 
1925. 

A  person  has  been  held  to  be  affected  with  notice  of  a  Where  deed 
fraud  affecting  a  deed,  and  which  the  unusual  manner  .in  in  an  unusual 
which  it  was  executed  ought  to  have  suggested  to  his  manner- 
solicitor  (g}.  So,  where  a  family  solicitor,  who  had  prepared 
a  marriage  settlement,  became  the  apparent  purchaser  of  the 
estate  under  a  fictitious  exercise  of  the  usual  power  of  sale, 
and  subsequently  executed  instruments  purporting  to  vest 
the  estate  in  the  husband,  and  then,  as  the  husband's 
solicitor,  applied  for  a  loan  on  mortgage,  and  delivered  an 
abstract  of  the  title  as  above  referred  to,  and  indorsed  in  the 
usual  way  with  his  name  as  solicitor,  it  was  held  that  the 
purchaser  had  implied  notice  of  his  having  been  the  solicitor 
who  prepared  the  settlement,  and  of  the  irregularity  of  the 
nominal  purchase  (/&).  But  a  purchaser  is  not  affected  by 
circumstances  leading  to  merely  a  suspicion  of  fraud  (£). 
And,  as  a  general  rule,  the  mere  omission  to  pursue  inquiries 
to  which  a  prudent  and  cautious  person  might  extend  them, 
is  not  sufficient  to  fix  a  purchaser  in  good  faith  with  notice 
of  what  he  might  have  ascertained  by  pursuing  such 
inquiries  (ft). 

Where  a  purchaser  had  notice  of  another  person  having  a  Where  pur- 
judgment  or  warrant  of  attorney  affecting  the  estate,  and  notice  of™* 
refrained  from  making  any  inquiry,  he  was  held  bound,  claim, 
though  the  incumbrance  was  in  fact  a  mortgage  (Z) ;  and,  as  * 

a  general  rule,  if  a  person  knows  that  another  has  or  claims 

(<?)  Kennedy  v.  Green,  (1834)  3  M.  &  K.  699;  Greenslade  v.  Dare, 
(1855)  20  Beav.  284. 

(/O  Robinson  v.  Briggs,  (1853)  1  Sm.  &  G.  188.  Cf.  Earl  of 
Gainsborough  v.  Watcombe  Co.,  (1885)  54  L.  J.  Ch.  991. 

(i)  Sug.  14th  ed.  779;  McQueen  v.  Farquhar,  (1805)  11  Ves.  467; 
and  see  Cockcroft  v.  Sutcliffe,  (1856)  2  Jur.  N.  S.  323;  25  L.  J.  Ch. 
313. 

(A)  See  Jones  v.  Smith,  (1843)  1  Ph.  244,  257;  Agra  Bank  v.  Barry, 
(1874)  L.  R.  7  H.  L.  135;  Williams  v.  W .,  (1881)  17  Ch.  D.  437; 
Eng.  and  Scot.  Merc.  Co.  v.  Brunton,  1892,  2  Q.  B.  700;  Sug.  14th  ed. 
pp.  772  and  775.  (0  Taylor  v.  Baker,  (1818)  5  Pr.  306. 

10  (2) 
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Chap.  XIV.  an  interest  in  the  property  for  which  he  is  dealing,  he  ought 
—  to  inquire  what  that  interest  is ;  and  if  he  omit  to  do  so,  he 
may  be  bound,  though  the  notice  was  inaccurate  as  to  the 
particulars  or  extent  of  such  interest  (m).  Thus  a  purchaser, 
having  notice  that  a  legatee  had  released  the  executrix  from 
a  legacy,  and  that,  in  lieu  thereof,  the  latter  had  by  will 
devised  a  freehold  estate  to  such  legatee,  was  held  to  have 
notice  of  such  devise  being  pursuant  to  a  written  agreement 
between  the  parties  (ri).  So,  where  a  mortgagee  or  purchaser 
is  informed  that  there  are  charges  on  the  property,  and  he  is 
aware  of  the  existence  of  certain  charges,  but  neglects,  with- 
out any  fraudulent  motive,  to  make  further  inquiry,  he  is 
liable  to  be  fixed  with  notice  of  all  charges,  the  existence  of 
which  he  might  have  learnt  if  he  had  made  the  inquiry  (o). 
Where  the  conveyance  to  a  mortgagor  was  made  free  from 
incumbrances,  but  subject  to  unredeemed  land  tax,  &c.,  and 
to  all  other  payments  ecclesiastical  or  civil  charged  upon  or 
payable  out  of  the  land  conveyed,  a  mortgagee  who  made 
no  inquiry  as  to  the  existence  of  charges  was  held  (in  spite* 
of  s.  3  (1)  of  the  Conv.  Act,  1882)  to  have  notice  of  ,an 
annual  corn  rent-charge  (p).  And  where  a  mortgagee  had 
notice  that  a  bill,  which  formed  part  of  the  consideration  for 
the  purchase  of  the  estate  by  the  mortgagor,  remained 
unpaid,  he  was  held  to  be  bound  to  inquire  whether  :the 
vendor  had  any  lien  on  the  estate,  the  deed  of  conveyance 
leaving  the  point  doubtful  (<?). 

Notice  of  A  purchaser  is  not  affected  with  notice  of  a  trust  by  reason 

trust  from  ,  . 

stamps.  only  that  a  transfer  of  mortgage  forming  part  of  the  title- 

bears  a  10s.  stamp  instead  of  the  stamp  for  the  duty  which 
would  be  payable  according  to  the  amount  of  the  debt  trans- 
ferred (r).  The  same  principle  has  been  extended  by  the 

(w)  See  Gibson  v.  Ingo,  (1847)  6  Ha.  124. 

(»)  Penny  v.   Watts,   (1849)   1  M.   &  G.  150,   158. 

(«)  Jones  v.    Williams,    (18&7)   24  Beav.    47,   59. 

Ip)  Be  Alms  Corn  Charity,  1901,  2  Ch.   750;  71   L.  J.  Ch.  76. 

(?)  Frail  v.  Ellis,  (1852)  16  Beav.  350;  22  L.  J.  Ch.  467.  Since 
1926,  the  lien  would  require  to  be  protected  by  registration  or  deposit 
of  documents;  see  the  L.  C.  Act,  1925,  s.  10,  and  the  L.  P.  Act, 
1925,  s.  13. 

(r)  L.  P.  Act,  1925,  s.  112,  replacing  a.  13  of  the  Conv.  Act,  1911. 
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Courts  to  the  case  of  other  deeds  stamped  with  only  a  10s.    Chap.  XIV. 
stamp  (s).  Sect'5- 


A  mortgagee  not  inquiring  for  the  deeds  has  been  post-  Where  he 

,     ,  .  -i.il-  i  /  .\  ,i_      omits  to  ui- 

poned    to    a    prior    equitable    incumbrancer  (t)    upon    the  quire  for  the 
ground  (w)  of  his  having  purposely  abstained  from  making  tltle  deeds- 
inquiry,  the  mortgage  being  for  securing  a  pre-existing  debt; 
that,  in  short,  there  was  wilful  blindness:  and  the  mere  omis- 
sion to  ask  for  the  deeds  may  be  sufficient  to  postpone  ;a 
mortgagee  or  purchaser  to  the  equitable  lien  of  the  actual 
holder  (x) ;  though  the  case  is  different  if  an  inquiry  is  made 
in  good  faith,  and  a  reasonable  excuse  given  for  their  non- 
production  (?/). 

The  rule  being  that  a  purchaser  has  notice  of  all  deads  Purchase 
relating  to  and  forming  part  of  the  full  title  allowed  by  law,  titie^does  not 
and  of  their  contents,  he  cannot  relieve  himself  from   the  relieve  from 

.        .  «    i       »  -IT     .  i     /  N  T  ••  ,  notice  of  any- 

notice,  which  an  examination  of  the  full  title  (z)  would  have  thing  on  the 
given  him,  by  contracting  to  buy  under  a  shorter  title;  and    ' 
he  will  be  fixed  with  notice  of  everything  appearing  on  the 
full  title,  though  prior  to  its  stipulated  commencement  (a). 

On  the  same  principle,  it  was  held  (before  1926)  that  a  JJJjJhU. 
lessee  (&),  or  a  sub-lessee  (c),  had  notice  of  the  title  of  the  notice  of 

lessor's  title. 

(s)  Re  Soden  and  Alexander,  1918,  2  Gh.  258. 

(0  Whitbread  v.  Jordan,  (1835)  1  Y.  &  C.  303. 

(M)  See  Jones  v.  Smith,  (1842)  1  Ph.  244,  255. 

(x)  Worthington  v.  Morgan,  (1849)  16  Si.  547;  18  L.  J.  Oh.  233; 
Peto  v.  Hammond,  (1861)  30  Beav.  495;  31  L.  J.  Gh.  354;  Clarke  .v. 
Palmer,  (1882)  21  Ch.  D.  124;  51  I*  J.  Oh.  634;  Walker  v.  Linom', 
1907,  2  Ch.  104,  114. 

(y)  Hewitt  v.  Xoosemore,  (1851)  9  Ha.  449. 

(z)  As  to  the  title  to  be  shown  under  an  open  contract,  see  s.  44  of 
the  L.  P.  Act,  1925. 

(a)  Robson  v.  Flight,  (1865)  4  D.  J.  &  S.  608;  Peto  v.  Hammond* 
(1861)  30  Beav.  495;  31  L.  J.  Ch.  354;  Morlandv.  Cook,  (1868)  6  Eq. 
252,  266;  37  L.  J.  Oh.  825;  Chinnery  v.  Evans,  (1864)  11  H.  L.  O. 
115;  Re  Nisbet  and  Potts,  1905,  1  Ch.  391;  1906,  1  Ch.  386. 

(6)  A.-G.  v.  Backhouse,  (1810)  17  Ve9.  293;  Butler  v.  Lord  Portar- 
lington,  (1841)  1  D.  &  War.  20;  A.-ff.  v.  Sail,  (1853)  16  Beav.  388. 

(o)  Steedman  v.  Poole,  (1847)  6  Ha.  193;  16  L.  J.  Ch.  348;  Coawr 
v.  Cottinge,  (1832)  3  M.  &  K.  283;  1  L.  J.  N.  S.  Oh.  130;  Bank  of 
Ireland  v.  Brookfield  Linen  Co.,  (1884)  15  L.  R.  IT.  37. 
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Chap.  XIV.    immediate,  and  (in  the  case  of  a  sub-lessee)  of  the  original 

*sr.f      £)  *  /  t-f 

- —  lessor,  and  would  be  affected  with  notice  of  everything  of 
which  he  would  have  had  notice,  had  he  examined  the  lessor's 
title  (<?);  and  that  the  provisions  in  the  V.  &  P.  Act,  1874, 
and  the  Conv.  Act,  1881,  restricting  the  right  of  a  lessee 
or  purchaser  of  a  leasehold  interest  to  require  the  title  to 
the  reversion,  merely  placed  the  lessee  or  purchaser  in  the 
same  position  as  he  formerly  occupied  where  he  had  stipulated 
not  to  require  such  title  (e). 

This  has  been  altered,  however,  by  the  L.  P.  Act,  1925, 
s.  44,  which  after  reducing  the  statutory  length  of  title  from 
forty  to  thirty  years,  and  after  providing,  by  sub-ss.  (2), 
(3)  and  (4),  that  under  a  contract  to  grant  or  assign  a  term 
of  years,  the  intended  lessee  or  assign  is  not  to  have  the  right 
to  call  for  the  title  to  the  freehold  or  leasehold  reversion, 
enacts  by  sub-s.  (5)  that  where  by  reason  of  any  of  the  three 
last  preceding  sub-sections,  an  intending  lessee  or  assign  is 
not  entitled  to  call  for  the  title  to  the  freehold,  or  to  a. 
leasehold  re  version,  he  is  not  to  be  deemed  (where  the  contract 
is  after  the  Act)  to  be  affected  with  notice  of  anything  of 
which,  if  he  had  contracted  that  such  title  should  be 
furnished,  he  might  have  had  notice.  And  by  sub-s.  (8),  a 
purchaser  is  not  to  be  deemed  to  be  "  or  ever  to  have  been  " 
affected  with  notice  of  anything  of  which,  if  he  had  investi- 
gated the  title  or  made  inquiries  in  regard  to  matters  prior  to 
the  period  of  commencement  of  title  fixed  by  this  Act,  "  or 
by  any  other  statute,"  or  by  any  rule  of  law,  he  might  have 
had  notice,  unless  he  actually  makes  such  investigation  or 
inquiries.  It  will  be  observed  that  sub-s.  (8),  unlike 
sub-s.  (5),  is  retrospective,  applying  to  contracts  made  before, 
as  well  as  to  contracts  made  after  the  commencement  of  the 
Act.  The  above  section  applies  only  if  and  so  far  as  a 

(rf)  Parker  v.  Whyte,  (1863)  1  H.  &  M.  167;  Clements  v.  Welles, 
(1865)  1  Eq.  200;  35  L.  J.  Ch.  265;  Wilson  v.  Hart,  (1866)  1  Ch. 
463;  35  L.  J.  Ch.  569;  Feilden  v.  Slater,  (1869)  7  Eq.  523;  38 
L.  J.  Ch.  379;  Imray  v.  OaJcshette,  1897,  2  Q.  B.  218. 

(e)  Patman  v.  Harland,  (1881)  17  Ch.  D.  353;  50  L.  J.  Ch.  642; 
Thornewell  v.  Johnson,  (1881)  50  L.  J.  Ch.  641;  Re  Cox  and  Neve, 
1891,  2  Ch.  109,  117,  118;  Mogridge  v.  Clapp,  1892,  3  Ch.  382,  394, 
397;  61  L.  J.  Ch.  534. 
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contrary  intention  is  not  expressed  (/).     A  private  Act  of    Chap.  XIV. 
Parliament,  or  a  private  Act  made  public  (#),  is  not,  in  itself, 


notice  to  a  purchaser. 

purchaser  is 

In  Bellamy  v.  Sabine  (ft),  the  principles  on  which   the  u°t  affected 
doctrine  of  lis  pendens  depends  were  fully  discussed.    Lord   . 
Cranworth  rested  the  doctrine,  not  on  the  ground  of  implied  /»» pendtnt. 
notice;  the  consequences  of  which  might  be  that  the  person  Bellamy  v. 
affected  with  notice  is  affected  with  notice  of  everything 
reasonably  deducible  from  or  appearing  in  the  suit;  but  on 
the  ground  that  a  litigant  party  cannot,  pending  the  litiga- 
tion, confer  any  right  to  the  property  in  dispute,  so  as  to 
prejudice  the  opposite  party;  and  held  that  the  pendency  of 
D.'s  suit  against  A.  and  C.  did  not  amount  to  notice  of  the 
equitable  rights  of  A.  against  C.:  and  Lord  Justice  Turner 
also  laid  it  down  that  the  doctrine  is  not  founded  upon  any 
of  the  peculiar  tenets  of  a  Court  of  Equity  as  to  implied  or 
constructive  notice;  but  that  it  is  a  doctrine  which  prevails 
alike  both  at  Law  and  in  Equity;  resting  on  this  foundation, 
viz. ,  that  it  would  be  impossible  that  any  action  or  suit  could 
be  brought  to  a  successful  termination,  if  alienation  pendente 
lite  were  permitted  to  prevail. 

So,  "  where  debts  are  charged  upon  a  testator's  real  estate 
by  his  will,  or  as  judgment  debts  under  the  old  law,  a 
suit  by  a  creditor  ,to  administer  the  real  and  personal  estate 
is  a  lis  pendens  which,  when  registered,  gives  the  plaintiff 
priority  over  a  purchaser  or  mortgagee  from  any  defendant 
entitled  to  real  estate  under  the  will.  But  there  is  an 
exception  where  the  defendant  is  in  such  a  position  that  the 
purchaser  or  mortgagee  has  a  right  to  suppose  he  is  selling 
or  mortgaging  for  the  purpose  of  paying  the  testator's 
debts  "  (i).  So  also,  a  purchaser  who,  pending  the  action, 
buys  from  a  specific  devisee,  who  has  been  made  a  defen- 
dant, will,  it  seems  (if  the  action  is  registered  as  a  Us 
pendens},  be  postponed  to  the  plaintiff  creditor  (fc). 

(/)  Sub-8.  (11). 

(0)  Hesse  v.  Steveiuson,  (1803)  3  B.  &  P.  565,  578;  Sug.  14th  ed. 
758;  see  Dawson  v.  Paver,  (1847)  5  Ha.  415;    16  L.  J.  Ch.  274. 
(A)  (1&57)  3  Jur.  N.  S.  943;  1  D.  &  J.  566;  26  L.  J.  Oh.  797. 
(t)  Price  v.  P.,  (1887)  35  Ch.  D.  297,  304. 
(&)  76.  p.  305.    Cf.  Cardigan  v.  Curzon-Howe,  (1885)  30  Ch.  D.  531 , 
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Chap.  XIV.        The  proceedings  capable  of  registration  as  Us  pendens 

. 1— : —  under  the  L.  C.  Act,  1925,  are  defined  in  s.  2  (1) — "  Any 

action,  information  or  proceeding  pending  in  Court,  relating 
to  land  or  any  interest  in  or  charge  on  land,  and  a  petition 
in  bankruptcy  filed  after  "  1925.  And  such  pending  action 
does  not  bind  a  purchaser  without  express  notice,  unless 
it  is  for  the  time  being  registered  pursuant  to  ss.  2  and  3; 
and  as  respects  any  transfer  or  creation  of  a  legal  estate, 
a  petition  in  bankruptcy  filed  after  1925  is  not  notice  (unless 
the  i petition  is  registered  as  a  pending  action)  of  any  act 
of  bankruptcy  therein  alleged  (I). 

A  conveyance  which  purports  to  pass  the  legal  estate  will 
give  to  a  purchaser  in  good  faith  for  money  or  money's 
worth,  without  notice  of  an  available  act  of  bankruptcy,  a 
good, title  as  against  ;the  trustee  in  the  bankruptcy  of  the 
grantor  (where  the  trustee  acquires  his  title  after  1925), 
whether  «such  conveyance  is  executed  before  or  after  the 
registration  of  the  petition  as  a  pending  action,  unless  at 
the  date  of  the  conveyance  the  registration  either  of  the 
petition  or  of  the  receiving  order  is  in  force  (rn) . 

Miscellaneous  Notice  ,of  the  preparation  of  a  draft  does  not  seem  in 
notice  not  itself  to  be  notice  of  the  executed  deed  (n) .  On  the  pur- 
chase  of  A.,  one  of  two  adjoining  estates  belonging  to  the 
same  owner,  notice  of  building  covenants  entered  into  by 
such  owner  with  a  mortgagee  of  the  adjoining  estate  B., 
is  not  notice  of  the  expenditure  on  both  estates  of  money 
which,  under  the  covenant,  ought  to  have  been  expended  on 
B.  exclusively  (o).  Slight  discrepancies  in  the  plans  on  the 
deeds  which,  if  inquired  into,  might  have  led  to  the  detection 
of  a  fraudulent  dealing  with  the  property,  were  held  not  to 
be  constructive  notice  of  it  (p) .  It  can  hardly  be  doubted, 
that  the  mere  fact  of  attesting  the  execution  of  a  deed  will 


(Z)  L.  C.  Act,  1925,  s.  3  (2);  see  inf.  p.  1020. 

(m)  See  s.  3  (1)  and  (3),  and  s.  7   (2)  of  the  L.  C.  Act,  1925. 

(M)  Cothay  v.  Sydenham,  (178#)  2  Br.  C.  O.  391;  Jones  v.  Smith, 
(1843)  1  Ph.  p.  256;  Williams  v.  JP.,  (1881)  17  Ch.  D.  437,  443. 

(o)  Harryman  v.  Collins,  (1854)  18  Beav.  at  p.   19. 

(p)  Hunter  v.  Walters,  (1871)  7  Ch.  75;  41  L.  J.  Ch.  175;  Re 
Arnold,  (1880)  14  Ch.  D.  270,  281. 
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not  fix  the  witness  with  notice  of  its  contents  (q).  Where  a  Chap.  XIV. 
sale  by  fiduciary  vendors  is  apparently  regular,  a  purchaser  ***  ' 
need  not  inquire  into  collateral  questions  —  such  as  the  mode 
in  which  the  sale  has  been  conducted  (r)  —  though  he  may  be 
affected  with  notice  of  a  breach  of  trust  clearly  deducible 
from  facts  appearing  on  the  face  of  the  assurance  (s),  or 
suggesting  inquiry  (£).  Where  the  legatee  of  a  legacy 
charged  on  land,  assigned  it  for  value,  and  then,  without  the 
concurrence  of  the  assignee,  joined  in  mortgaging  the  estates 
first  to  A.  and  then  to  B.,  the  latter  mortgage  being 
expressed  ,to  be  "subject  to  prior  incumbrances,"  but  B. 
had  no  notice  of  the  assignment  of  the  legacy,  and  the 
mortgagors  did  not  appear  to  have  intended  to  include  it 
among  "prior  incumbrances,"  B.  was  held  to  have  priority 
over  the  assignee  (u). 

Formerly  a  purchaser  (though  an  infant  purchasing  under  Notice  to 
the  sanction  of  a  Court  of  Equity  (#))  was  bound  by  notice  solicitor  or 


to    his    counsel  (?/),    solicitor,    or    agent  (0),    or,    perhaps, 
trustee  (a),  if  acquired  either  in  the  same  transaction  (&),  purchaser. 
or  in  a  prior  transaction  under  circumstances  which  satisfied 
the  Court  that  the  notice  must  have  been  recollected  (c). 

(?)  Beckett  v.  Cordley,  (1784)  1  Br.  C.  O.  353,  357;  Welford  v. 
BeezeUy,  (1747)  1  Ves.  sen.  7;  Sag.  14th  ed.  781;  Small  v.  CurriA, 
(1853)  2  Dr.  at  p.  115;  5  D.  M.  &  G.  141. 

(r)  See  Borell  v.  Datm,  (1843)  2  Ha.  440,  450.  See  s.  14  of  the 
T.  Act,  1925,  and  s.  95  of  the  S.  L.  Act,  1925. 

(s)  See  A.-G.  v.  Pargeter,  (1843)  6  Beav.  150;  13  L.  J.  N.  S.  Ch. 
81  ;  Ker  v.  Lord  Dungannon,  (1841)  1  D.  &  War.  509,  542. 

(0  Boursot  v.  Savage,  (1866)  2  Eq.   134. 

(w)  Greenwood  v.  Churchill,  (1843)  6  Beav.  314;  12  L.  J.  N.  S. 
€h.  400;  see  now  sup.  pp.  711,  712. 

(a:)  Toulmin  v.  Steere,  (1817)  3  Mer.  210. 

(y)  Sheldon  v.   Cox,   (1764)  Amb.  624. 

(z)  Toulmin  v.  Steere,  sup.;  Cookson  v.  Lee,  (1854)  23  L.  J.  Oh. 
473;  Wilkins  v.  Sibley,  (1863)  9  Jar.  N.  S.  888. 

(a)  Wise  v.  W.,  (1845)  2  J.  &  L.  403;  but  see  Re  Macnamara's  Ett., 
(1884)  13  L.  R.  Ir.  158. 

(6)  Brotherton  v.  Hatt,  (1706)  2  Vern.  574;  Lowther  v.  Carlton, 
(1741)  2  Atk.  242;  Wilde  v.  Gibson,  (1848)  1  H.  L.  C.  605,  614,  624; 
Twycross  v.  Moore,  (1850)  13  Ir.  Eq.  R.  250, 

(c)  Hargreaves  v.  Rothwell,  (1836)  1  Ke.  154;  5  L.  J.  N.  S.  Oh. 
118;  Brothers  v.  Bence,  (1717)  Fitzg.  118;  Perkins  v.  Bradley,  (1841) 
1  Ha.  219;  Fuller  v.  Bennett,  (1843)  2  Ha.  394;  12  L.  J.  N.  S.  Ch. 
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Operation  of 
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The  presumption  against  such  recollection  would,  no  doubt , 
have  been  stronger  in  the  case  of  counsel  than  of  a 
solicitor  (d) . 

The  doctrine  of  cons-tractive  notice  has  been  materially 
altered  by  statute.  Sect.  199  (1)  of  the  L.  P.  Act,  1925, 
provides*,  in  effect,  that  a  purchaser  is  not  to  be  affected  by 
notice  of  (i)  any  instrument  or  matter  capable  of  registration 
under  the  L.  C.  Act,  1925,  or  any  enactment  which  it 
replaces-,  which  is  void  by  reason  of  non-registration, 
(ii)  any  other  instrument  or  matter  unless — (a)  it  is  within 
his  own  knowledge,  or  would  have  come  to  his  knowledge 
if  such  inquiries  and  inspections  had  been  made  as  ought 
reasonably  to  have  been  made  by  him,  or  (b)  in  the  same 
transaction  with  respect  to  which  the  question  of  notice 
arises,  it  has  come  .to  the  knowledge  of  the  purchaser's 
counsel,  as  such,  or  of  his  solicitor  or  other  agent,  as  such, 
or  would  have  come  to  the  knowledge  of  his  solicitor  or 
other  agent,  as  such,  if  such  inquiries  and  inspections  had 
been  made  as  ought  reasonably  to  have  been  made  (e) . 

Sub-sect.  (2)  (re-enacting  s.'  3  (2)  of  the  Conv.  Act, 
1882),  provides  that  paragraph  (ii)  of  sub-s.  (1)  is  not 
to  exempt  a  purchaser  from  liability  under,  or  any  obligation 
to  observe  any  covenant  or  provision  contained  in  any 
instrument  under  which  his  title  is  derived. 

The  above  enactment  in  no  way  extends,  but  is  restrictive 
of  the  doctrine  of  notice  (/).  As  expressed  by  Chitty,  J.  (g], 
in  reference  to  s.  3  of  the  Conv.  Act,  1882 — "  It  was 
clearly  intended  for  the  protection  of  purchasers  .  .  „ 
against  .that  refined  doctrine  of  imputed  notice  which  had 

355;  Nixon  v.  Hamilton,  (1838)  2  D.  &  Wai.  364,  391,  393;  Lenehan 
v.  M'Cabe,  (1840)  2  Ir.  Eq.  E,.  342,  352;  Gerrard  v.  O'Reilly,  (1843) 

3  D.  &  War.  414,  431;  and  see  Tylee  v.  Webb,  (1843)  6  Beav.  552. 
(<*)  See  5  Jarm.  Conv.  3rd  ed.   490;    Brine  v.    Featherstone,   (1813) 

4  Taun.  at  p.  873. 

(e)  This  last  clause  (ii)  is  a  re-enactment  of  s.  3  (1)  of  the  Conv. 
Act,  1882. 

(/)'See  sub-s.  (3)  of  s.  199  of  L.  P.  Act,  1925;  and  see  Bailey  v. 
Barnes,  1894,  1  Ch.  p.  35;  Hunt  v.  Luck,  1902,  1  Ch.  p.  435. 

(</)  Re  Cousins,  (1836)  31  Ch.  D.  p.  676. 
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been  found  to  work  very  grievous  injustice  to  honest  men."    Chap.  xiv. 

It  over-rules  such  cases  as  Hargreaves  v.  Bothwell  (h~),  where  ! 

it  was  held  that  notice  was  to  be  imputed  to  the  client  if 
there  was  such  a  distance  only  between  the  former  trans- 
action ,and  that  under  consideration  as  left  the  Court  under 
the  impression  that  the  solicitor  had  actually  remembered  the 
former  transaction,  and  that  knowledge  must  therefore  be 
imputed  through  him  to  the  client. 

In  Re  Cousins  (i),  A.  mortgaged  his  share  of  trust  pro- 
perty to  E.  by  a  deed  which  disclosed  no  prior  charge,  and 
contained  the  usual  covenant  for  title  by  A.,  though,  in  fact, 
A.'s  share  was  subject  to  a  prior  mortgage  to  B.,  which  had 
been  transferred  to  C.  and  D.  a  year  before  the  date  of 
E.'s  mortgage;  and  B.  was  the  solicitor  of  the  trustees  and 
of  A.,  and  had  also  acted  as  solicitor  for  C.  and  D.  in 
their  mortgage  transactions,  and  also  for  E.  in  his;  it  was 
held  that,  having  regard  to  s.  3  of  the  Conv.  Act,  1881, 
E.,  who  had  first  given  notice  to  the  trustees  of  the  pro- 
perty, was  entitled  to  priority,  as  his  mortgage  deed  showed 
clear  title  in  A.,  the  Court  declining  to  infer  that  B.  had 
any  recollection  of  the  former  transactions  in  which  he  had 
been  employed,  or  that  reasonable  inquiries  of  A.,  made 
by  him  as  E.'s  solicitor,  would  have  brought  to  light  the 
prior  mortgage  of  C.  and  D. 

Where  a  vendor  acts  as  solicitor  for  his  purchaser,  the  ^Uci1t^T witk 
client,  it  seems,  will  not  be  affected  with  notice  of  a  defect  selling  or 
in    title,    the    knowledge    of    which  was  acquired  by  the 
solicitor  in  an  earlier  transaction,  unless  the  defect  is  one 
which,  if  in  the  later  transaction  the  client  had  employed 
an  independent  solicitor,  he  would  or  ought  to  have  dis- 
covered (fc). 

The  mere  fact  of  the  mortgagor  being  a  solicitor  iand  Though 

.       .         solicitor,  &c 

himself  preparing  the  deed,  and  of  the  mortgagee  employing  i8  employed 
no  independent  professional  adviser,  has  been  held  insuffi-  ^2?^ 
cient  to  fix  the  latter  with  notice  of  a  prior  incumbranoe  himself  the 

vendor. 

(A)  (1836)  1  Ke.  154;  5  L.  J.  N.  S.   Oh.  118. 

(i)  (1886)  31  Ch.  D.  671. 

(/fc)  See  Bateman  v.  Hunt,  1904,  2  K.    B.  530,   540. 
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XJV-  known  to  the  solicitor  (Z)  .  The  mortgagee  or  purchaser  may 
not  desire  to  employ  a  solicitor,  but  if  he  knowingly 
constitute  the  relation  of  solicitor  and  client  between  himself 
and  the  solicitor  of  the  party  with  whom  he  is  dealing,  he 
will  be  affected  with  notice  of  any  prior  incumbrances  pf 
which  the  solicitor  is  cognizant  (m),  provided  that  the 
knowledge  was  acquired  by  the  solicitor  in  the  same  trans- 
action (n);  and  though  a  purchaser  is  not  necessarily  to  be 
held  to  have  employed  his  vendor's  solicitor,  because  he 
employed  no  other,  yet  if  he  employ  no  solicitor,  he  must  be 
held  to  have  exactly  the  same  knowledge,  and  be  liable  for 
negligence  to  the  same  extent,  as  if  he  had  employed  one  (o). 

Client,  ^          It  was  decided  by  Lord  Brougham,  in  opposition  to  the 
with  notice  of  opinion  of  Sir  J  .  Leach,  that  a  client  is  not  to  be  aff  eoted 


notice  of  a  prior  fraud  committed  by  his  solicitor, 
which  the  latter  would,  of  course,  conceal  (p).  This  prin- 
ciple, which  is  now  well  established,  is  consistent  with  the 
cases  in  which  it  has  been  held  that  a  mortgagee,  employing 
the  mortgagor  as  his  counsel  or  solicitor,  is  affected  with 
constructive  notice  of  a  prior  incumbranoe  created  by  such 
mortgagor.  Thus,  where  a  solicitor  took  a  mortgage  of  an 
equity  of  redemption,  which  he  submortgaged,  and  after- 
wards joined  with  the  first  mortgagee  and  the  mortgagor  in 
a  new  mortgage  of  the  property,  acting  as  the  solicitor  of 
all  parties  in  the  transaction,  but  not  disclosing  the  existence 
of  the  submortgage,  it  was  held  that  the  new  mortgagee 
was  affected  with  the  solicitor's  knowledge,  and  his  security 
was  to  that  extent  displaced  (q).  So,  where  a  solicitor  on 

(0  Espin  v.  Pemberton,  (1859)  3  D.  &  J.  547;    28  L,.  J.  Ch.  311. 

(m)  Ib.  ;  see  Perry  v.  Soil,  (1860)  2  D.  F.   &  J.  38. 

(«)  L.  P.  Act,  1925,  s.  199  (1)   (ii)  (b). 

(o)  Per  Lord  Eomilly  in  Atterbury  v.  Wallis,  (1856)  2  Jur.  N.  S. 
344,  1117;  8  D.  M.  &  G.  454;  Berwick  §  Co\.  v.  Price,  1905,  1  Ch.  632. 

(p)  Kennedy  v.  Green,  (1834)  3  M.  &  K.  699;  Atterbury  v.  Wallis, 
sup.;  Willes  v.  Greenhill,  (1860)  29  Beav.  387;  Ex  p.  Rogers,  (1856) 
8  D.  M.  &  G.  271;  and  eft  Holland  v.  Hart,  (1871)  6  Ch.  678;  «40 
L.  J.  Ch.  701;  Kettlewell  v,  Watson,  (1882)  21  Ch.  D.  714;  26  ib. 
501;  51  L.  J.  Ch.  281;  53  »&.  717;  Taylor  v.  L.  and  C.  Banking  Co., 
1901,  2  Ch.  pp.  257—259. 

(?)  Atterbury  v.  Wallis,  (1856)  8  D.  M.  &  G.  454;  cf.  Dixon  v. 
Winch,  1900,  1  Ch.  736;  69  L.  J.  Ch.  465;  see,  too,  Roberts  v.  Croft, 
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behalf  of  A.,  one  of  his  clients,  procured  from  B.,  another    Chap.  XIV. 
client,  an  advance  on  mortgage  of  A.'s  land  in  Middlesex, 
and  then,  concealing  the  incumbrance,  induced  C.,  also  a 
client,  to  lend  money  on  mortgage  of  the  same  estate,  .and 
C.'s  security  was  the  first  registered,  it  was  held  that  C., 
having  notice  through  the  solicitor  of  B.'s  mortgage,  could 
not  gain  priority  by  registration  (r).     Distinguishing  the 
case  from  Kennedy  v.  Green  (s),  Lord  Hatherley  observed — 
"  The  question  how  far  you  are  justified  in  assuming  that 
the  agent  does  not  communicate  to  his  client  information 
which  he  has  received  and  ought  to  have  communicated,  may 
be  affected  by  very  dielicate  shades  of  difference.     It  might 
be  said  that  the  fact  of  the  solicitor  not  having  communicated 
an  important  circumstance  is  of  itself  evidence  of  fraud. 
But  Turner,  L.  J.,  in  Att&rbury  v.  Wallis  (£),  exactly  meets 
that  difficulty  and  says  that  such  a  rule  cannot  prevail. 
It  must  be  made  out  that  distinct  fraud  was  intended  in 
the  very  transaction,  so  as  to  make  it  necessary  for  the 
solicitor  to  conceal  the  facts  from  his  client  in  order  to 
defraud  him"  (u).     Notice  of  a  fraud    previously    perpe- 
trated by  the  solicitor  and  therefore  within  his  knowledge 
will  not  be  imputed  to  the  client,  unless  the  fraud  be  such 
as  ought  to  have  been    discovered    by    any    honest    and 
competent  solicitor  who  duly  investigated  the  title  (x) . 

Where,  if  there  were  no  fraud,  the  client  would  be  affected 
with  constructive  notice  of  a  defect  of  title,  the  existence  of 
which  is  known  to  his  solicitor,  the  fact  that'  the  solicitor  is 
committing  a  fraud  cannot  afford  any  reason  why  the  client 
should  not  be  affected  with  notice.  It  is  the  existence  of  the 
defect,  and  not  of  the  fraud,  with  notice  of  which  the!  client 
is  affected.  Therefore,  where  a  purchaser  employed  one  of 


(1857)  2  D.  &  J.  1;  27  L.  J.  Ch.  220;  Hunt  v.  Elmes,  (1860)  2  D.  F. 
&  J.  578;  30  L.  J.  Ch.  255;  Ogilvio  v.  Jeaffreson,  (1860|)  2  Giff.  353; 
6  Jur.  N.  S.  970. 

(r)  Rolland  v.  Hart,  (1871)  6  Ch.  678. 

(«)  (1834)   3  M.  &  K.  699. 

(0  (1856)  8  D.  M.  &  G.  p.  466. 

(«)  6  Ch.  pp.  682—683. 

OF)  Bervnck  $  Co.  v.  Price,  1905,  1  Ch.  p.  640. 
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three  fiduciary  owners  as  his  solicitor  in  the  purchase,  he  was 
-  fixed  with  constructive  notice  of  the  trust  (?/). 

In  Dixon  v.  Winch  (2),  A.  mortgaged  in  fee  to  his  soli- 
citor B.,  who  transferred  the  mortgage  to  C.,  who  omitted 
to  give  notice  of  the  transfer  to  the  mortgagor;  and,  subse- 
quently, the  property  was  sold  by  A.  and  the  solicitor  B.  to 
D.,  B.  acting  for  all  parties.  B.  fraudulently  suppressed  the 
transfer,  inserted  false  recitals  in  the  conveyance,  and  paid 
himself  off  the  mortgage  debt  out  of  the  purchase-money,  A. 
neglecting  to  call  for  production  of  the  deeds:  it  was  held 
that  A.  having  constituted  B.  his  general  agent  had  con- 
structive notice  of  the  transfer,  and  that  therefore  the  pay- 
ment of  the  mortgage  debt  was  ineffectual;  and  that  the 
transferee,  in  spite  of  the  fact  that  he  had  neglected  to  -give 
notice  of  the  transfer  to  the  mortgagor,  was  to  be  preferred  to 
the  purchaser,  who,  however,  had  a  right  to  be  indemnified 
by  the  mortgagor. 

Bacon,  V.-C.,  would  seem  to  have  expressed  the  rule  con- 
cerning constructive  notice  through  a  fraudulent  solicitor 
too  broadly  when,  after  saying  that  if  a  solicitor  is  employed 
in  a  transaction,  the  law  imputes  to  the  client  the  knowledge 
possessed  by  the  solicitor,  he  proceeded  to  state:  "  But  then 
that  is  subject  to  this  plain  qualification.  If  the  disclosure 
of  that  fact  of  which  knowledge  is  sought  to  be  fixed  upon 
the  client  would  have  imputed  fraud  to  the  solicitor,  it  is 
not  to  be  presumed  that  the  solicitor  did  make  disclosure 
of  that  fact"  (a).  The  mere  fact  that  there  is  a  conflict 
between  the  interest  of  the  solicitor  and  his  duty  to  make 
disclosure  has  been  held  insufficient  to  rebut  the  presumption 
that  he  did  his  duty  (&). 

The  tendency,  nevertheless,  is  to  restrict  the  doctrine  of 
constructive  notice;  and  it  may  be  laid  down  as  a  general 
rule,  that  where  the  solicitor  is  acting  in  good  faith,  the  mere 

(y)  Boursot  v.  Savage,  (1866)  2  Eq.  134;  35  L.  J.  Ch.  627;  Dixon 
v.  Winch,  1900,  1  Ch.  736;  and  see  Taylor  v.  London  and  (bounty 
Bkg.  Co.,  1901,  2  Ch.  230,  259.  (~)  1900,  1  Ch.  736. 

(a)  Waldy  v.  Grey,  (1.875)  20  Eq.  238,  251 ;   44  L.  J.  Ch.  394. 

(V)  Bradley  v.  Riches,   (1878)  9  Oh.   D.   189;   47   L.  J.  Ch.   811. 
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omission  on  his  part  to  adopt  all  the  precautions  which  a    Chap.  XIV. 
prudent  professional  adviser  would  have  taken  on  behalf  of  - 
his  client  will  not,  in  the  absence  of  gross  negligence  or 
other  circumstances  indicative  of  fraud,  fix  the  client  with 
constructive  notice    of  what    might    have  been  elicited  by 
inquiry. 

Notice  to  a  town  or  country  agent,  would,  in  general,  be  Notice  to 

.      .  .   .         ,  &N  town  agent 

notice  to  the  principal  solicitor  (c)  ;  but,  probably,  the  mere  of  solicitor. 
fact  of  the  purchaser's  solicitor  allowing  (from  motives  of 
private  friendship)  the  vendor's  solicitor  to  transact,  for  his 
own  benefit,  the  principal  part  of  the  business  which  is 
usually  done  by  the  former,  would  not  be  sufficient  to  con- 
stitute an  agency  (d~). 

For  the  purpose  of  fixing  a  purchaser  with  notice,  the  Profetwional 

.,  /,.*  iT\  V  •*      f*\  confidential 

•evidence  ot  his  counsel  (e)  or  solicitor  (/),  respecting  con-  oommunica- 


fidential  (#)  professional  communications,  is  inadmissible: 

and  the  rule  includes  the  clerk  of  the  professional  adviser  (ft)  proved  by. 

and  the  agent  (£),  even   though    that  agent  is   the   client 

himself  (fc),  or    accountant  (I)  employed   by  the   solicitor; 

but  not  (it  would  appear)  an  unprofessional  agent  employed 

by  the  purchaser  himself  (m),  unless  he  is  used  merely  as  the  rule. 

(c)  See  N  orris  v.  Le  Neve,  (1743)  3  Atk.  p.  37;  Sug.  14th  ed.  756. 

(rf)  See  Kendall  v.   Hulls,   (1847)  11  Jur.   864. 

(e)  Knight  v.  Marquis  of  Waterford,  (1836)  2  Y.  &  C.  at  p.  39;  2 
Sw.  221,  n. 

(/)  Volant  v.  Soyer,  (1853)  13  C.  B.  231;  22  L.  J.  O.  P.  83;  Cromack 
v.  Heathcote,  (1820)  2  Br.  &  B.  4;  Lyell  v.  Kennedy,  (1883)  9  A.  C. 
81,  86;  53  L.  J.  Ch.  449. 

(g~)  Walsh  v.  Trevanion,  (1847)  15  Si.  577.  Cf.  Lambert  v.  Home, 
1914,  3  K.  B.  86. 

(/O  Taylor  v.  Forster,  (1825)  2  C.  &  P.  195;  Footev.  Hayne,  (1824) 
Ry.  &  Mo.  165;  Chant  v.  Brown,  (1852)  9  Ha.  790;  Wheeler  V.  Le 
Marchant,  (1881)  17  Ch.  D.  675,  682. 

(t)  Steele  v.  Stewart,  (1844)  1  Ph.  471  ;  Lajone  v.  Falkland  Islandt 
Co.,  (1857)  4  K.  &  J.  34;  27  L.  J.  Ch.  25. 

(k)  Per  Jessel,  M.  R.,  in  Anderson  v.  Bank  of  Brit.  Columbia,  (1876) 

2  Ch.  D.  644,  650;  45  L.  J.  Ch.   449;  Adam  S.S.  Co.  v.  London  An. 
Corp.,   1914,  3  K.  B.  1256. 

(0  Walsham  v.  Stainton,   (1863)  2  H.   &  M.  1. 

(m)  Kerr  v.  Gillespie,  (1844)  7  Beav.  572;   Olyn  v.   Caulfidd,  (1851) 

3  M.  &  G.  463;  Slade  v.  Tucker,  (18«80)   14  Ch.  D.  824;  49  L.  J.  Ch. 
644;  Moseley  v.  Victoria  Rubber  Co.  (a  case  of  a  patent  agent),  (1886) 
55  L.  T.  482;  Jones  v.  G.  C.  Ry.  Co.,  1910,  A.  C.  4. 
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Chap.  XIV.  medium  of  communication  with  the  professional  adviser  (ri). 
— — —  The  privilege  extends  to  communications  made  through  an 
unprofessional  agent  to  the  professional  adviser  (o),  the  test 
being  whether  the  information  was  "  obtained  for  the  solicitor 
in  the  sense  of  being  procured  as  materials  upon  which 
professional  advice  should  be  taken  in  proceedings  pending, 
or  threatened,  or  anticipated.  If  it  was  obtained  for  the 
solicitor  as  above  stated,  it  is  none  the  less  protected  because 
the  party  who  has  obtained  it  intended,  if  he  could,  to  settle 
the  matter  without  resort  to  a  solicitor  at  all "  (p*). 

Who  are  not        But  the  rule  does  not  include  a  solicitor  whom  the  pur- 

witmn  the  ,  „  . 

rule.  chaser  consults,  not  professionally,  but  as  a  friend,  agent,  or 

steward  (q) ;  nor,  where  the  same  solicitor  is  employed  by 
both  parties,  does  it  extend  to  communications  which  the 
purchaser  makes  to  him  as  solicitor  for  the  vendor  (r) :  nor 
to  communications  made  to  the  solicitor  from  collateral 
quarters  (s),  nor  to  a  map  of  the  estate  which  the  owner 
leaves  with  his  solicitor  for  the  purpose  of  effecting  a  sale  (£) ; 
nor  to  matters  which  have  come  to  his  knowledge  unpro- 
fessionally  (u) ;  nor  to  communications  between  co-def en- 

(n)  Reid  v.  Langlois,  (1849)  1  M.   &  G.  627. 

(o)  Carpmael  v.  Powis,  (1846)  1  Ph.  687;  Russell  v.  Jackson,  (1851) 
9  Ha.  387. 

(p)  Per  Buckley,  L.  J.,  in  Birmingham,  $c.  Motor  Omnibus  Co.  v. 
L.  §  N.  W.  Ry.  Co.,  1913,  3  K.  B.  p.  856;  approved  by  the  Court  in 
The  Hopper  No.  13,  1924,  P.  52. 

(?)  See  Wilson  v.  Rastall,  (1792)  4  T.  R.  753,  759;  Hughes  v. 
Biddulph,  (1827)  4  Rus.  190;  Greenlaw  v.  King,  (1838)  1  Beav.  137; 
8  L.  J.  N.  S.  Ch.  92;  Blenkinsopp  v.  B.,  (1846)  10  Beav.  277;  (1848) 
2  Ph.  607;  Goodall  v.  Little,  (1851)  1  Si.  N.  S.  155;  20  L.  J.  Ch.  132: 
Smith  v.  Daniell,  (1874)  18  Eq.  649;  44  L.  J.  Ch.  189;  Moseley  v. 
Victoria  Rubber  Co.,  (1886)  55  L.  T.  482;  and  see  Original  Hartlepool 
Co.  v.  Moon,  (1874)  30  L.  T.  585. 

(r)  Perry  v.  Smith,  (1842)  9  M.  &  W.  681;  11  L.  J.  N.  S.  Ex.  269; 
see  Rochefoucauld  v.  Boustead,  (1896)  65  L.  J.  Ch.  794. 

(«)  Sawyer  v.  Birchmore,  (1835)  3  M.  &  K.  572.  As  to  documents 
being  privileged  on  the  ground  of  their  political  character,  see  Wadeer 
v.  The  East  India  Co.,  (1856)  2  Jur.  N.  S.  407;  25  L.  J.  Ch.  345; 
Asiatic  Petroleum  Co.  v.  Anglo-Persian  Oil  Co.,  1916,  1  K.  B.  822. 
As  to  the  Crown's  prerogative  privilege,  see  Re  La  Societe  les  Affreteurs 
Reunis,  $c.,  1921,  3  K.  B.  1;  and  cases  cited  in  note  («?)  to  R.  S.  C. 
Ord.  XXXI.  r.  1,  in  An.  Pr. 

(0  Doe  v.  Lord  Hertford,  (1850)  13  Jur.  632;  19  L.  J.  Q.  B.  526. 

(«)  Dwyer  v.  Collins,  (1852)  7  Ex.  639;  21  L.  J.  Ex.  225. 
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dants  (#),  or  between  the  solicitors  of  adverse  parties  (y] ;    Chap.  XIV. 

nor  to  statements  made  to  the  defendant's  solicitors  by  a  ' 

plaintiff  who  makes  them  under  the  mistaken  belief  that  she 
is  speaking  to  her  own  solicitor's  agent  (2) ;  nor  to  such  as 
involve  criminality  or  fraud  (a) ;  nor  to  matters  publici  juris, 
such  as  transcripts  of  proceedings  in  Court  (6),  or  in  Judges' 
Chambers  (c),  or  before  an  arbitrator  (<£).  But  it  extends 
to  all  communications  which  take  place  between  the  pur- 
chaser and  his  solicitor  (as  such)  with  reference  to  the 
purchase  (e),  and  to  documents  belonging  to  the  purchaser 
which  he  leaves  with  his  solicitor  (/) ;  nor  does  the  privilege 
cease  by  reason  of  the  professional  adviser  acquiring  a 
personal  interest  in  the  property  to  the  title  of  which  the 


(a;)  Goodall  v.  Little,  (1851)  1  Sim.  N.  S.  155;  20  L.  J.  Ch.  132;  Glyn 
v.  Caulfield,  (1851)  3  M.  &  G.  463;  Jenkyns  v.  Bushby,  (1866)  2  Eq. 
547;  35  L.  J.  Ch.  820;  Rochefoucauld  v.  Boustead,  (1896)  65  L.  J.  Ch. 
794. 

(y)  Gore  v.  Harris,  (1851)  15  Jur.  1168;  21  L.  J.  Ch.  10;  8.  C.,  as 
Gore  v.  Bowser,  (1851)  5  De  G.  &  S.  30. 

(z)  Tobakin  v.  Dublin  Tramway  Co.,  1905,  2  I.  R.  58.  The  later 
decision  of  Feuerheerd  v.  L.  G.  0.  Co.,  1918,  2  K.  B.  565,  in  which  a 
contrary  view  was  adopted,  cannot,  it  is  thought,  be  correct,  the  com- 
munication in  question  not  being  confidential;  see  An.  Pr.  (1929),  p.  503. 

(«)  B.  v.  Cox,  (1884)  14  Q.  B.  D.  153;  54  L.  J.  M.  C.  41;  Re 
Postlethivaite,  (1887)  35  Ch.  D.  722;  56  L.  J.  Ch.  1077;  Bullivant  v. 
A.-G.  for  Victoria,  1901,  A.  C.  196;  70  L.  J.  K.  B.  645;  O'Rourke  v. 
Darbishire,  1920,  A.  C.  581;  and  see  Archbold's  Crim.  Plead.  27th  ed. 
p.  481. 

(b)  Re  Worswick,  (1888)  38  Ch.  D.  370;  Lambert  v.  Home,  1914, 
3  K.  B.  86.  (c)  Ainsivorth  v.  Wilding,  1900,  2  Ch.  315. 

(d)  Rawstone  v.  Preston  Corp.,  (1885)  30  Ch.  D.  116. 

(e~)  See  Clagett  v.  Phillips,  (1842)  2  Y.  &  C.  C.  O.  82;  Carpmael  v. 
Powis,  (1846)  1  Ph.  687,  692;  Herring  v.  Clobery,  (1842)  1  Ph.  91; 
11  L.  J.  N.  S.  Ch.  149;  Jones  v.  Pugh,  (1842)  1  Ph.  96;  11  L,.  J. 
N.  S.  Ch.  323;  Daily  Express,  Ltd.  v.  Mountain,  (1916)  32  T.  L.  R.  592. 

(/)  Sug.  14th  ed.  785;  but  where  land  was  recovered  in  ejectment, 
the  solicitor  of  the  defendant  was  held  bound  in  Equity  to  state  to 
whom  ho  had  on  behalf  of  his  client  delivered  the  title  deeds:  Banner 
v.  Jackson,  (1847)  1  De  G.  &  S.  472.  So,  at  Law,  the  solicitor  of  « 
mortgagee  has  been  compelled  to  show  a  deed  for  the  mere  purpose 
of  identification:  Phelps  v.  Prew,  (1854)  3  E.  &  B.  430;  23  L.  J.  Q.  B. 
140.  As  to  copies  of  privileged  documents,  see  Ashburton  v.  Pope,  1913, 
2  Ch.  469. 
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Chap.  XIV. 
Sect.  5. 


To  whom  the 

privilege 

extends. 


Nor  will 
purchaser  be 
obliged  to 
produce  cases, 
opinions,  &c. 


confidential  communication  related  (g) ;    or   of  his  having 
ceased  to  practice  (ft). 

If  fraud  or  illegality  is  relied  upon  as  defeating  the 
privilege,  there  must  be  a  definite  charge  of  such  fraud  or 
illegality,  and  a  primd  facie  case  of  the  same  must  be  made 
out  (i).  Where  one  of  several  trustees  is  a  solicitor,  and  acts 
as  solicitor  for  the  trustees,  communications  passing  between 
him  and  his  co-trustees  which  would  be  privileged  if  the 
solicitor  were  not  a  trustee,  are  privileged  notwithstanding 
that  he  is  a  trustee  (i). 

The  privilege  is  for  the  protection  of  the  client,  not  for 
the  benefit  of  the  solicitor  (A:) ;  and  it  is  good  as  against  all 
persons  claiming  adversely  to  the  client;  but  not  as  between 
persons  claiming  under  him  (Z) :  it  does  not  cease  on  the 
death  of  the  client  (m). 

It  appears  that  the  purchaser  will  not,  if  an  action  be 
brought  against  him,  be  bound  to  produce  letters  written, 
or  cases  stated,  for  the  opinion  of  counsel,  either  by  himself 
or  his  solicitor,  with  a  view  either  to  that  suit  or  even  to 
a  suit  with  third  parties,  if  respecting  the  same  matter 
and  involving  the  same  question  to  which  the  proceedings 
relate;  nor,  a  fortiori,  the  opinions  obtained  on  such  letters 
and  cases  (n) ;  and  the  same  privilege  seems  to  exist  in 
favour  of  cases  laid  before  counsel  and  letters  written  to  a 


O)  Chant  v.  Brown,  (1849)  7  Ha.  79. 

(K)  Galley  v.  Richards,  (1854)  19  Beav.  at  p.  404. 

(0  O'Rourke  v.  Darbishire,  1919,  1  Ch.  32-0;   1920,  A.  C.  581. 

(fc)  Anderson  v.  Bank  of  British  Columbia,  (1876)  2  Ch.  D.  644,  649; 
45  L.  J.  Ch.  449;  Proctor  \.  Smiles,  (1886)  55  L.  J.  Q.  B.  527,  '528; 
note  (6)  to  Ord.  XXXI.  r.  1,  in  An.  Pr. 

(0  Gresley  v.  Mousley,  (1856)  2  K.  &  J.  288;  Russell  v.  Jackson, 
(1851)  9  Ha.  387;  O'Rourke  v.  Darbishire,  sup. 

(m)  Bullivant  v.  A.-G.  for  Victoria,  1901,  A.  C.  196,  206;  70  L.  J. 
K.  B.  645. 

(«)  Holmes  \.  Baddeley,  (1844)  1  Ph.  476;  14  L.  J.  Ch.  113; 
Brown  v.  Oakshott,  (1849)  12  Beav.  252;  Thompson  v.  Falk,  (1852)  1 
Dr.  21;  Jenkyns  v.  Bushby,  (1866)  2  Eq.  547;  35  L.  J.  Ch.  820; 
Wheeler  v.  Le  Marchant,  (1881)  17  Ch.  D.  675,  682;  50  L.  J.  Ch.  793; 
Calcraft  v.  Guest,  1898,  1  Q.  B.  759;  67  L.  J.  Q.  B.  505;  Re  II.  W. 
Strachan,  1895,  1  Ch.  439,  444. 
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solicitor  for  legal  advice  with  reference  to  a  known  defect  in  Chap.  xiv. 
title,  though  not  with  any  view  to  threatened  litigation  (o) : 


but,  of  course,  an  opinion  which,  in  effect,  was  taken  for  the 
joint  benefit  of  the  party  , seeking  and  the  party  refusing 
production  is  not  protected  (p).  In  a  case  in  which  there 
were  two  pending  actions  against  the  same  defendant,  and 
the  solicitor  for  the  plain  tiff  in  one  action  obtained,  con- 
fidentially, a  copy  of  counsel's  opinion  taken  by  the  solicitor 
in  the  other  action,  it  was  held  that  such  copy  opinion  was 
privileged  from  production  (q). 

As  a  general  rule,  except  as  otherwise  provided  by  statute,  Effect  of 
a  purchaser  with  notice  is,  in  Equity,  "  bound  to  the  same 
extent,  and  in  the  same  manner  as  the  person  was  of  whom 
he  purchased"  (r). 

(6)  Of  void  or  voidable  estates  and  voluntary  and  Section  6. 

fraudulent  conveyances. 

The  question  whether  a  purchaser  is  bound  by  notice  of  Notice  of 
.an  executory  or  executed  agreement  is  one  which  formerly  at,ie  estates." 
had  not  infrequently  to  be  considered.     But  the  difficulties  agreements, 

*        .  ,  .  &«-,  now  far 

experienced  in  such  cases  were  to  a  large  extent  removed  by  binding, 
the  passing  of  the  Leases  Acts,  1849  and  1850.     These  Acts 
nave  been  repealed  by  the  L.  P.  Act,  1925,  but  by,  s.  152  of 

(o)  Minet  v.  Morgan,  (1873)  8  Ch.  361;  Calcraft  v.  Guest,  sup. 
See  also  Few  v.  Guppy,  (1830)  13  Beav.  457;  Pearse  v.  P.,  (1846)  1 
De  G.  &  S.  12;  16  L.  J.  Ch.  149;  Herring  v.  Clobery,  (1842)  1  Ph. 
•91;  11  L.  J.  N.  S.  Ch.  149;  Holmes  v.  Baddeley,  (1844)  1  Ph.  476; 
14  L.  J.  Ch.  113;  Lord  Walsingham  v.  Goodricke,  (1844)  3  Ha.  122; 
Reece  v.  Trye,  (1846)  9  Beav.  316;  Penruddock  v.  Hammond,  (1847) 
11  Beav.  59,  61;  Hawkins  v.  Gathercole,  (1851)  1  Sim.  N.  S.  150;  20 
L.  J.  Ch.  303;  Manser  v.  Six,  (1855)  1  K.  &  J.  451;  Galley  v. 
Richards,  (1854)  19  Beav.  401;  but  see  Beadon  v.  King,  (1849)  17  Si. 
34;  Flight  v.  Robinson,  (1844)  8  Beav.  22;  13  L.  J.  Ch.  425.  As  to  cases 
•of  fraud,  see  O'Rourke  v.  Darbishire,  1920,  A.  C.  581. 

(p~)  Reynell  v.  Sprye,  (1846)  10  Beav.  51;  Warde  v.  W.,  (1851) 
3  M.  &  G.  365;  Devaynes  v.  Robinson,  (1855)  20  Boav.  42.  Cf.  Tug- 
well  v.  Hooper,  (1847)  10  Beav.  348,  as  to  which  case  quare. 

(«7)  Enthoven  v.  Cobb,  (1852)  2  D.  M.  &  G.  632. 

(r)  Sug.  14th  ed.  749;  Taylor  v.  Stibbert,  (1794)  2  Vcs.  437,  439; 
Lowell  v.  Dew,  (1842)  1  Y.  &  C.  C.  C.  345;  Rose  v.  Watson,  (1864) 
10  II.  L.  C.  672;  33  L.  J.  Ch.  385. 

11  (2) 


768  EFFECT  OF  CONVEYANCE  ON 

Chap. 'XIV.    this  statute  the  repealed  Acts  are  substantially  re-enacted, 

LJ it  being  provided  (in  effect)  that  where,  in  the  intended 

exercise  of  a  power  of  leasing,  a  lease  is  granted  which  is 
invalid  by  reason  of  failure  to  comply  with  the  terms  of 
the  power,  such  lease  (if  made  in  good  faith  and  the  lessee 
has  entered)  is  to  take  effect  as  a  contract  to  grant  a  lease, 
with  such  variations  of  the  invalid  lease  as  may  be  necessary 
to  comply  with  the  terms  of  the  power.  But  (by  eub-s.  (2)) 
where,  in  the  case  of  such  a  lease,  the  grantor's  interest 
continues  after  the  time  when  he  might,  in  exercise  of  the 
power,  have  properly  granted  a  lease  in  the  like  terms,  the 
lease  is  to  take  effect  .as  a  valid  lease  as  if  'granted  at  that 
time.  By  sub-s.  (3),  where,  during  the  continuance  of  the 
possession  taken  under  an  invalid  lease,  the  person  for  the 
time  being  entitled  to  the  rents  and  profits  is  able  (and 
willing)  to  confirm  the  lease  without  variation,  the  lessee  is 
bound  to  accept  confirmation  without  variation.  By 
sub-s.  (6),  where  a  power  of  leasing  is  vested  in  a  person 
who  grants  a  lease,  which  cannot  have  effect  according  to  its 
terms  independently  of  the  power,  the  lease  is  to  be  deemed 
to  have  been  granted  in  the  intended  exercise  of  the  poweiv 
although  the  power  is  not  referred  to  in  the  lease.  «By 
sub-s.  (8)  the  section  is  to  take  effect  without  prejudice  to- 
the  provision  in  the  Act  (f or  the  grant  of  leases  in  the  name 
and  on  behalf  of  the  estate  owner  of  the  land  affected. 

Sect.  18  (1)  of  the  S.  L.  Act,  1925,  which  makes  disposi- 
tions void  if  made  by  a  tenant  for  life  in  excess  of  his  powers, 
is  confined  to  cases  where  a  vesting  deed  affecting  the  land 
has  been  executed  and  is  in  force.  It  would  seem,  however, 
that  a  lease  granted  to  a  lessee  having  no  notice  of  the 
settlement,  would  be  effectual  if  executed  by  the  tenant  for 
life,  who  had  the  legal  estate  in  fee  simple,  before  any 
vesting  declaration,  in  spite  of  the  fact  that  the  requirements 
of  the  S.  L.  Act,  1925  (s),  had  not  been  complied  with. 

Purchaser,  "  Where  the  consent  of  a  person  is  essential  to  the  validity 

avoid  lease.0     °f  a  lease  agreed  to  be  granted,  and  he  himself  purchases  the 

(s)  See  S.  L.  Act,  1925,  s.  13,  as  amended  by  the  L.  P.  Act,  1926,. 
Schedule. 
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inheritance  with  full  notice,  yet  he  will  not  be  bound  by   Chap.  XIV. 

it"  (t):  but  where  land  subject  to  a  lease  of  a  way-leave  at  ' 

a  reserved  rent  deteruiinable  by  the  lessee,  was  sold  apart 
from  the  rent,  and  the  purchaser  of  the  land  agreed  with  the 
lessee  to  determine  the  lease,  and  entered  into  a  different 
one,  in  order  to  defeat  the  right  of  the  purchaser  of  the  rent, 
the  latter  was  held  entitled  to  have  it  made  good  out  of  the 
neAv  contract  (u).  So,  a  purchaser  buying  a  lease  with  notice 
of  a  charge  upon  it,  cannot  in  Equity,  as  against  the  incum- 
brancer,  merge  the  lease  in  the  reversion  (x). 

Where  a  person,  having  mortgaged  in  fee,  demised  the  Purchaser  of 
property  without  the  concurrence  of  the  mortgagee,  (and  m0rtgage, 

without  having  a  statutory  or  other  power  so  to  do  (?/•)),  it  when  able  to 
,    ,  ,  .        ,  ,   dispute  Yoid- 

was  held  that  a  purchaser  oi  the  zee-simple,  who  by  one  deed  able  leases, 
took  a  conveyance  of  the  legal  estate  from  the  mortgagee, 
and  of  the  equity  of  redemption  from  the  representative 
of  the  mortgagor,  was  not  estopped  at  Law,  though  he 
received  rent  from  the  tenant;  but  might  eject  him  after  the 
expiration  of  the  usual  notice  to  quit  (z).  He  would,  how- 
ever, have  been  estopped,  if  the  mortgagor  had  got  in  the 
legal  estate  prior  to  the  conveyance,  and  the  want  of  title 
had  not  appeared  on  the  face  of  the  lease  (a).  It  seems  to 
be  established,  that  where  a  lessor  without  any  legal  estate 
or  title,  demises  to  another,  the  parties  themselves  are 
estopped  from  disputing  the  validity  of  the  lease  on  that 
ground  (&),  and  it  is  immaterial  that  it  appears  on  the  face 

(0  Sug.   14th  ed.  751,  citing  Lufkin  v.  Nunn,  (1805)   11  Ves.  170. 

(«)  Wood  v.  Marquis  of  Londonderry,  (1,847)  10  Beav.  465;  16  L.  J. 
Ch.  460. 

(x)  Doe  d.  Beadon  v.  Fyke,  (1816)  5  M.  &  S.  146,  154;  Haig  v. 
Jloman,  (1830)  4  Bl.  N.  S.  380;  Rutledge  v.  B.,  (1828)  2  ib.  352; 
Parker  v.  Jones,  1910,  2  K.  B.  32.  Cf .  Wilkes  v.  Spooner,  1911,  2  K.  B. 
473,  487. 

(y)  See  now  the  L.  P.  Act,  1925,  a.  99  (1),  re-enacting  a.  18  (1)  of 
tho  Conv.  Act,  1881. 

(*)  Doe  v.  Thompson,   (1847)  9  Q.  B.   1037. 

(a)  See  Eight  v.  Bucknell,  (1831)  2  B.  &  Ad.  278;.  9  L.  J.  (0.  S.) 
K.  B.  304;  Cuthbertson  v.  Irving,  (1859)  4  H.  &  N.  742;  6  ib.  135;  28 
L.  J.  Ex.  306;  29  ib.  485;  Onward  Bldff.  Soc.  v.  Smithson,  1893,  1 
Ch.  1;  62  L.  J.  Ch.  138. 

(6)  Doe  v.  Smythe,  (1815)  4  M.  &  S.  347;  Francis  v.  Doe,  (1838) 
4  M.  fc  W.  331 ;  Keith  v.  Gdncia  §  Co.,  1904,  1  Ch.  774. 
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of  the  deed  that  the  lessor  has  only  an  equitable  ;  title  (c). 
If  the  lessor  subsequently  acquires  a  title,  the  lease  and 
reversion  then  take  effect  in  interest,  and  not  by  estoppel; 
and  an  action  will  lie,  either  way,  for  breach  of  the  covenants 
in  the  lease.  The  assignee  of  a  lessor,  who  has  no  estate  in 
the  land,  has  the  reversion  by  estoppel  as  against  the 
lessee  <?. 


Purchaser 
who  buys 
expressly 
subject  to 
non-existent 
or  voidable 
interest, 
bound 
thereby. 


Notice  of 
fraudulent 
conveyances, 
&c.,  imma- 
terial. 


It  has  been  held  that  a  purchaser  who  buys  expressly, 
subject  to  a  partial  interest  which  has  no  existence  (e)  or  is 
voidable  (/),  cannot  dispute  the  right  of  the  party  in  whose 
favour  the  reservation  is  made.  But  where  in  a  mortgage  to 
A.  the  mortgagor  inserted  a  recital  (which  he  knew  to  be 
untrue)  that  the  property  was  already  subject  to  an  equitable 
charge  in  favour  of  B.,  and  such  charge  was  subsequently 
created  by  the  mortgagor,  it  was  held  that  A.  must  stand 
as  first  incumbrancer  (  $r)  .  And  where  a  mortgage  was  given 
by  A.  and  B.  as  his  surety,  to  secure  C.  against  the  payment 
of  a  sum  of  money  which  the  deed  represented  him  to  be 
liable  to  pay  to  D.  as  surety  for  A.  and  B.,  or  one  of  them, 
and  C.,  though  morally  bound,  was  in  fact  under  no  legal 
obligation  to  repay  D.,  it  was  held  that  B.  was  not  liable 
under  the  mortgage  for  the  debt  due  to  D.  (^). 

Notice  of  a  conveyance  which  came  within  the  provisions 
of  the  27  Eliz.  c.  4  (i],  (when  that  statute  was  in  force), 
as  being  made  for  the  purpose  of  defrauding  purchasers,  was 
immaterial;  and  the  purchaser's  title  was  good  at  Law  and 
in  Equity  (&)  :  and  the  volunteers  had  no  claim  against  the 

(c)  Morton  v.  Woods,  (1869)  L.  E.  4  Q.  B.  293;  38  L.  J.  Q.  B.  81. 

(rf)  See  cases  cited  in  Cuthbertson  \.   Irving,  sup. 

(e)  Prettyman's  case,  cited  in  Walton  v.  Earl  of  Stanford,  (1692)  2 
Vern.  279.  Cf.  Duke  of  Beaufort  v.  Patrick,  (1853)  17  Beav.  pp.  78, 
79;  Smith  v.  Widlake,  (1877)  3  C.  P.  D.  10,  17;  Mercantile,  $c.  Co.  v. 
Elver  Plate  Co.,  1892,  2  Ch.  p.  315. 

(/)  See  Neild's  case,  (1828)  cited  1  Moll,  at  p.  453.  Cf.  Davenport 
v.  Smith,  1921,  2  Ch.  270. 

(^)  Frazer  v.  Jones,  (1846)  5  Ha.  475;   affd.  (1848)    12  Jur.  443. 

(A)  Lake  v.  Brutton,  (1856)  8  D.  M.  &  G.  440;  25  L.  J.  Ch.  842. 

(0  See  39  Eliz.  c.  18,  s.  31. 

(k)  Gooch's  case,  (1590)  5  Co.  60;  Evelyn  v.  Templar,  (1787)  2 
Br.  C.  C.  148;  Buckle  \.  Mitchell,  (1812)  18  Vea.  100. 
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purchase-money  paid  to  the  settlor  (Z).     And  though  the    Chap.  XIV. 

contract  could  not  be  specifically  enforced  by    the    settlor  ' 

against  a  proposed  purchaser,  on  the  ground  that  Equity, 
would  not  assist  him  to  defeat  his  own  act  in  making 
the  settlement  (m),  yet  it  might  be  enforced  by  the  purchaser 
against  the  settlor,  or,  if  he  died  before  completion,  against 
the  volunteers  under  the  settlement  (ri).  It  has  been  decided 
that  the  volunteers  under  a  voluntary  settlement  are  entitled 
to  marshal  so  as  to  require  the  mortgagees  of  the  estate  under 
a  subsequent  mortgage,  where  such  mortgage  also  comprises 
other  property,  to  satisfy  their  mortgage  debt  primarily  out 
of  the  unsettled  estate  (o). 

The  statute,  27  Eliz.  c.  4,  has  been  repealed  by  the  L.  P. 
Act,  1925,  and  by  s.  173  of  that  Act  (the  second  sub-section 
of  which  takes  the  place  of  the  Voluntary  Conveyances  Act, 
1893)  it  is  provided  as  follows: — 

"  173. — (1)  Every  voluntary  disposition  of  land  made  with 
intent  to  defraud  a  subsequent  purchaser  is  voidable  at  the 
instance  of  that  purchaser. 

(2)  For  the  purposes  of  this  section,  no  voluntary  dis- 
position, whenever  made,  shall  be  deemed  to  have  been  made 
with  intent  to  defraud  by  reason  only  that  a  subsequent 
conveyance  for  valuable  consideration  was  made,  if  such 
subsequent  conveyance  was  made  after  the  twenty-eighth  day 
of  June,  eighteen  hundred  and  ninety-three." 

Excepting,  therefore,  in  the  rare  cases  where  a  question 
may  arise  between  a  voluntary  disposition  and  a  subsequent 
dealing  for  value,  both  instruments  being  executed  before  the 
28th  June,  1893,  it  follows  from  the  terms  of  s.  173  of  the 
L.  P.  Act,  1925,  that  a  voluntary  disposition  will  not  be 

(0  Daking  v.  Whimper,  (1859)  26  Beav.  568.  But  see  He  JPal- 
l,a»ipton  Estate,  (1884)  26  Ch.  D.  391. 

(m)  Smith  v.  Garland,  (1817)  2  Mer.  123;  Johnson  v.  Legard,  (1822) 
T.  &  E.  281;  Clarke  v.  Willott,  (1872)  D.  E.  7  Ex.  313;  41  L.  J. 
\-:\.  197.  Cf.  Peter  v.  Nicolla,  (1871)  11  Eq.  391;  and  see  inf.  p.  886. 

(«)  Buckle  v.  Mitchell,  sup.;  Kosher  v.  Williams,  (1875)  20  Eq.  210; 
44  L.  J.  Ch.  419. 

(o)  Hales  v.  Cox,  (1863)  32  Beav.  118;  Mallot  v.  Wilson,  1903,  2 
Ch.  494;  72  L.  J.  Ch.  664. 
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liable  to  be  defeated  by  a  subsequent  disposition  for  value, 
unless  the  voluntary  instrument  was  executed  with  an  actual 
intent  to  defraud.  It  will  be  further  noticed  that  a  (dis- 
position invalid  under  sub-s.  (1)  is  not  void,  but  is  voidable 
at  the  instance  of  the  purchaser. 

The  following  cases  may  be  referred  to  in  which  the 
question  whether  an  instrument  was  a  "  voluntary  "  con- 
veyance within  27  Eliz.  c.  4,  came  up  for  consideration. 
For  such  a  purpose  it  makes  no  difference  that  the  instrument 
may  have  been  made  under  the  direction  of  the  Court  (p). 
A  conveyance  in  trust  to  sell,  and  to  pay  creditors  who 
are  not  parties  to  the  arrangement  (g);  and  a  post-nuptial 
settlement  upon  the  settlor's  wife,  husband,  or  family  (r), 
unless  made  in  pursuance  of  an  ante-nuptial  agreement  (s}, 
of  which  there  is  a  note  or  memorandum  in  writing  sufficient 
to  satisfy  the  Statute  of  Frauds  (£),  or  in  consideration  of 
the  iprovision  of  a  further  portion  (w),  or  in  consideration 
of  the  other  spouse  relinquishing  or  disposing  of  property 
or  some  interest  therein  for  the  benefit  (direct  or  indirect) 
of  the  settlor  (#),  have  been  held  to  be  "voluntary  "  within 
the  statute. 

(p)  Martin  v.  M.,  (1831)  2  E.  &  M.  507;  and  there  is  no  exception 
in  favour  of  the  Crown,  semble;  Magdalen  College  case,  (1616)  11  Co. 
66  B. ;  and  see  Cayzer,  Irvine  $  Co.  v.  Board  of  Trade,  1927,  1  K.  B. 
pp.  276,  284;  1927,  A.  C.  610. 

(?)  Leech  v.  L.,  (1675)  1  Ch.  Ca.  249;  Johns  v.  James,  (1878)  8  Ch.  D. 
744;  Priestley  v.  Ellis,  1897,  1  Ch.  489;  Ellis  $  Co.  v.  Cross,  1915, 
2  K.  B.  654;  and  see  Godfrey  v.  Poole,  (1888)  13  A.  C.  497;  Harding 
v.  Howell,  (1889)  14  A.  C.  307.  See  further,  inf.  p.  784. 

(r)  Evelyn  v.  Templar,  (1787)  2  Br.  C.  O.  148;  Doe  v.  Roe,  (1838) 
6  Sc.  525;  Currie  v.  Nind,  (1835)  1  M.  &  C.  17;  5  L.  J.  1ST.  S.  Ch. 
169;  Doe  v.  Bottriell,  (1833)  5  B.  &  Ad.  131;  2  L.  J.  N.  S.  K.  B, 
158. 

(«)  Griffin  v.  Stanhope,  (1618)  Cro.  Jac.  454;  Randall  v.  Morgan, 
(1806)  12  Ves.  67;  Ex  p.  Hall,  (1812)  1  V.  &  B.  112;  see  Battersbee  v. 
Farrington,  (1818)  1  Sw.  106. 

(0  Re  Holland,  1902,  2  Ch.  360.  Cf.  Re  Davies,  1921,  3  K.  B. 
628. 

(«)  Brown  v.  Jones,  (1744)  1  Atk.  at  p.  190;  Stileman  v.  Ashdoww, 
(1742)  2  ib.  477;  Ramsden  v.  Hylton,  (1751)  2  Ves.  sen.  at  p.  308. 

(a;)  Ball  v.  Burnford,  (1700)  Ch.  Free.  113;  Parker  v.  Garter, 
(1844)  4  Ha.  at  p.  409;  Harmon  v.  Richards,  (1852)  10  Ha.  81;  22 
L.  J.  Ch.  1066;  Carter  v.  Hind,  (1853)  22  L.  T.  (0.  S.)  116;  Hewison 
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The  true  test  of  the  validity  of  such  transactions  is 
whether  there  was  a  bond  fide  bargain  by  which  the 
respective  rights  of  husband  and  wife  were  altered  (y);  "  if 
husband  and  wife,  each  of  them  having  interests,  no  matter 
how  much,  or  of  what  degree,  or  of  what  quality,  come 
to  an  agreement  which  is  afterwards  embodied  in  a  settle- 
ment, that  is  a  bargain  between  husband  and  wife,  which 
is  not  a  transaction  without  Valuable  consideration"  (z). 
If  a  stranger  concur,  and  provide  for  payment  of  the 
settlor's  debts,  he  will  be  considered  to  have  purchased  the 
benefit  of  the  settlement  for  the  settlor's  family  (a);  and, 
in  separation  deeds,  the  covenant  usually  entered  into  by 
the  trustees  to  indemnify  the  husband  against  the  wife's 
debts,  will,  it  seems,  support  any  further  settlement  he  may 
make  upon  her  (6). 

The  Quantum  of  consideration  is  in  these  cases  immaterial.  Assignment 

3  of  leaseholds, 

nor  ,need  the  consideration  be  mentioned  in  the  deed  (c).  whether  in 
On  this  ground  it  has  been  held  that  the  assignment  of 
leaseholds,  to  which  a  liability  attaches,  is  in  itself  a  valuable 
consideration,  so  as  to  prevent  the  transaction  being  volun- 
tary within  the  statute  (d) ;   but  this  principle  has  in  this 

v.  Negus,  (1853)  16  Beav.  594;  affd.  22  L.  J.  Ch.  655.  Cf.  Clerk  v. 
Settles/dp,  (1676)  2  Lev.  148;  Sug.  14th  ed.  718;  May  on  Fraud.  Con  v. 
3rd  ed.  pp.  225—236. 

(y)  Teasdale  v.  Braithwaite,  (1876)  4  Ch.  D.  85;  (1877)  5  ib.  630;  46 
L.  J.  Ch.  725;  Re  Foster  and  Lister,  (1877)  6  Ch.  D.  87;  46  L.  J.  Ch. 
480;  Schreiber  v.  Dinkel,  (1886)  54  L.  T.  911;  54  L.  J.  Ch.  241; 
Lynch  v.  L.,  (1879)  4  L.  E.  Ir.  210;  Re  Bell's  Eat.,  (1883)  11  L.  E. 
Ir.  512;  and  see  Green  v.  Paterson,  (1886)  32  Ch.  D.  95. 

(z)  Per  V.-C.  B.  in  Teasdale  v.  Braithwaite,  (1876)  4  Ch.  D.  at 
p.  90;  and  see  5  Ch.  D.  631,;  46  L.  J.  Ch.  725. 

(a)  Ford  v.  Stuart,  (1852)  15  Beav.  493;  21  L.  J.  Ch.  514;  Sayt- 
poole  v.  Collins,  (1871)  6  Ch.  228;  40  L.  J.  Ch.  289. 

(6)  Stephens  v.  Olive,  (1786)  2  Br.  C.  C.  90;  Worrallv.  Jacob,  (1817) 
3  Mer.  256;  but  any  other  good  consideration  will  be  equally  effective: 
see  Frampton  v.  F.,  (1841)  4  Beav.  at  p.  294;  Wilson  v.  W.t  (1845)  14 
Si.  405;  (1848)  1  II.  L.  C.  538;  (1854)  5  II.  L.  O.  40. 

(c)  Atkinson  v.  Smith,   (1858)  3  D.   &;  J.   186;    Townend  v.   Taker, 
(1866)  1  Ch.  446;  Bayspoole  v.  Collins,  sup.;  Mullins  v.  Guilfoyle,  (1878) 
2  L.  E.  Ir.  95;  Re  Holland,  1902,  2  Ch.  360,  388. 

(d)  Price  v.  Jenkins,  (1877)  5  Ch.  D.  619;  46  L.  J.  Ch.  805;  Harris 
v.  Tubb,  (1889)  42  Ch.  D.  79;  58  L.  J.  Gh.  434.    Cf.  Rosher  v.WUliamt, 
(1875)  20  Eq.  210;  and  see  May  on  Fraud.  Convs.  3rd  ed.  pp.  203,  204. 
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Post-nuptial 

may  be  sup- 
ported,  when, 


Family 


Voluntary 


avoided  by 

subsequent 

sale. 


Marriage  a 
consideration, 


country  been  generally  confined  ,to  cases  coming  under  the 
27  Eliz.  (e).  In  Ireland  it  seems  settled,  that  in  all  cases 
the  question  whether  an  assignment  of  leaseholds  is  for  value 
depends  on  the  precise  circumstances  of  each  particular 
case  (/). 

If  a  post-nuptial  settlement  is  made  with  the  aid  of 
another  person  whose  concurrence  is  essential  to  its  full 
validity  —  as  in  the  case  of  a  settlement  by  tenant  for  life 
and  tenant  in  tail  in  remainder  —  this  may  take  from  the 
instrument  its  voluntary  character  (g}  :  but  the  concurrence 
of  the  husband  in  a  settlement  of  property  belonging  to 
the  twife  for  her  separate  use  has  been  held  not  to  have 
this  effect,  since  the  husband  gave  no  consideration  for  the 
settlement  (h~).  So,  a  family  compromise  founded  on 
a  doubtful  intestacy  is  valid  (i). 

A  voluntary  gift  for  charitable  purposes  was  not,  by  the 
decisions  of  the  Courts,  to  be  treated  as  covinous  within 
j^e  meaning  of  27  Eliz.  c.  4,  and  accordingly  was  [not 

.  ' 

avoided  by  a  subsequent  sale  (K). 

Marriage  is  in  itself  a  sufficient  consideration  for  an 
ante-nuptial  settlement  upon  the  husband,  wife,  or  issue  (Z): 

(e)  It  was  held  not  to  apply  to  cases  under  the  13  Eliz.   (now  L.  P. 
Act,  1925,  s.  172):  Ridler  v.  JR.,  (1882)  22  Ch.  D.  at  p.  81;   nor  does 
it  apply  to  cases  under  s.    42   of  Bkcy.    Act,  1914:    Ex  p.   Hillman, 

(1879)  10   Ch.   D.   622;    48   L.    J.  Bank.    77,  in  effect  overruling  Jte 
Doble,  (1878)  26  W.  E.  407;   Re  Pope,  190:8,  2  K.  B.  169;  see  Hanca 
v.  Harding,  (1888)  20  Q.  B.  D.  732;  Denny's  Trustees.  Denny,  1919, 
1   K.  B.   583. 

(/)  Gardiner  v.  G.,  (1861)  12  I.  C.  L.  E.   565;  Hamilton  v.  Molloy^, 

(1880)  5  L.  E.  Ir.  339;  Lee  v.  Mathews,  (1880)  6  L.  E.  Ir.  530. 

(^)  Myddleton  v.  Lord  Kenyan,  (1794)  2  Ves.  391,  410;  Doe  v. 
Rolfe,  (1838)  8  A.  &  E.  659;  Tarleton  v.  Liddell,  (1851)  17  Q.  B.  390; 
20  L.  J.  Q.  B.  507. 

(A)  Shurmitr  v.  SedgwicJc,  (1883)  24  Ch.  D.  597;  Butter  field  v. 
Heath,  (1852)  15  Beav.  408;  but  qu.,  whether  there  was  not  valuable 
consideration  in  this  case;  cf.  Re  Foster  and  Lister,  (1877)  6  Ch.  D. 
87,  95;  46  L.  J.  Ch.  480;  Greene  v.  O'Kearney,  (1852)  2  Ir.  C.  L.  E. 
267;  and  see  Scott  v.  S.,  (1854)  18  Jur.  755. 

(f)  Heap  v.  Tonge,  (1851)  9  Ha.  90;  20  L.  J.  Ch.  661;  see  Stapilton 
v.  8.,  (1739)  1  Atk.  2;   1  Wh.  &  T.  L.  C.  9th  ed.  p.  178  and  notes. 

(A)  Ramsay  v.  Gilchrist,  1892,  A.  C.  412;  61  L.  J.  P.  C.  72. 

(Z)  See  Brown  v.  Jones,  (1744)  1  Atk.  at  p.   190;  Nairn  v.  Prowse, 
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and,  in  the  absence  of  fraud,  the  settlement  made  by  one    Chap.  .XIV. 
of  the  contracting  parties  is  not  invalidated,  by  reason  of  - 
the  settlement  made  by  the  other  proving  ineffective;   as 
e.g.,  by  reason  of  his  or  her  infancy;   nor  does  any  case 
of  election  arise  as  against  the  other  party  or  his  or  her 
representatives  (m) .      The    principle    of    the    doctrine    of  rfhe  doctrine 

i        .  ,        of  election. 

election  in  such  cases  appears  to  rest  not  on  the  particular 
provisions  of  the  instrument  which  raises  the  election,  but 
on  the  presumption  of  ,a  general  intention  in  the  authors  of 
an  instrument  that  effect  shall  be  given  to  every  part  of 
it.  This  general  and  presumed  intention  is  not  repelled 
by  showing  that  the  circumstances  which  in  the  event  gave 
rise  to  the  election  were  not  in  the  contemplation  of  the 
author  of  the  instrument  (n) ;  but  in  principle  it  is  evident 
that  it  may  be  repelled  by  the  declaration  in  the  instrument 
itself  of  a  particular  intention  inconsistent  with  the  pre- 
sumed &nd  general  intention"  (o).  Thus,  where,  on  the 
marriage  of  an  infant,  property  was  settled  to  her  separate 
use  for  life  without  power  of  anticipation,  and  the 
settlement  also  contained  a  covenant  by  her  and  her  hus- 
band to  settle  after-acquired  property,  it  was  held  that,  on 
the  wife  becoming  subsequently  entitled  to  a  fund  for  her 
separate  use,  ehe  was  not  put  to  her  election  between  this 
fund  and  the  settled  property,  but  was  entitled  to  both,  on 
the  ground  that  the  restraint  on  anticipation  constituted 
a  declaration  inconsistent  with  the  doctrine  of  election, 
and  therefore  excluded  it  (p] ;  and  the  intention  is  not 

(1802)  6  Ves.  752;  O'Gorman  v.  Comyn,  (1804)  2  Sch.  &  L.  147; 
Ex  p.  M'Burnie,  (1852)  1  D.  M.  &  G.  441 ;  lie  Reis,  1904,  2  K.  'B. 
769;  1905,  A.  C.  442;  and  see  s.  205  (1)  (xxi)  of  the  L.  P.  Act),  1925. 

(m)  Campbell  v.  Ingilby,  (1856)  21  Bcav.  567;  (1857)  1  D.  &  J. 
393.  Cf.  Codrington  v.  C.,  (1875)  L.  R.  7  II.  L.  854;  42  L.  J.  Ch. 
526;  45  ib.  660;  Hamilton  v.  //.,  1892,  1  Ch.  396;  61  L.  J.  Ch. 
220,  where  election  was  allowed. 

(n)  Cooper  v.  C.,  (1874)  L.  R.  7  II.  L.  53;  Pitman  v.  Crum  Ewitiy, 
1911,  A.  C.  217,  238. 

(o)  Per  Pry,  L.  J.,  in  Re  Pardon's  Tr.,  (1885)  31  Ch.  D.  275,  279;  55 
L.  J.  Ch.  259;  Hamilton  v.  //.,  1892,  1  Ch.  396;  61  L.  J.  Ch.  t220; 
Re  Hargrove,  1915,  1  Ch.  398. 

(?)  Re  Vardon's  Tr.,  (1885)  31  Ch.  D.  275;  55  L.  J.  Ch.  259; 
JIaynes  v.  Foster,  1901,  1  Ch.  361;  70  L.  J.  Ch.  302;  Re  Hargrove, 
sup.;  and  cf.  Hamilton  v.  //.,  sup.,  where  the  wife  was  divorced. 
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affected     by     the     wife      having      become     subsequently 
discovert  (5). 

But  a  settlement  made  in  pursuance  of  an  agreement 
entered  into  in  contemplation  of  a  marriage  not  recognized 
as  valid  by  the  laws  of  this  country — as,  e.g.,  was  formerly 
the  case  where  a  man  married  his  deceased  wife's  sister  (r} 
— cannot  (at  any  rate  so  far  as  it  is  executory  (s))  be  sup- 
ported (£);  even  as  respects  a  provision  thereby  made  for 
children  of  the  former  legal  marriage  (u).  And  the  eame 
rule,  it  is  conceived,  will  equally  apply,  where  the  marriage, 
though  entered  into  in  good  faith,  is  invalid  by  reason  of 
one  of  the  parties  having  contracted  a  previous  marriage 
which,  .though  not  known  to  be  so,  is  still  subsisting.  In 
the  case  of  a  settlement  executed  as  part  of  the  arrange- 
ments for  a  marriage  within  the  prohibited  degrees,  there 
is  not  merely  the  absence  of  a  good  consideration,  but  the 
presence  of  that  which  the  Courts  necessarily  treat  as  an 
immoral  consideration,  viz.,  an  agreement  for  concubinage 
instead  of  coverture.  But  a  voluntary  settlement  upon  the 
woman  herself,  if  not  founded  upon  any  agreement  or 
forming  the  consideration  for,  though  it  in  fact  precedes 
a  concubinage  of  this  description,  cannot  be  set  aside  by 
the  settlor  or  his  representatives,  if  it  has  been  perfected 
by  an  actual  transfer  of  the  property  to  the  trustees  (x). 
Where  a  decree  absolute  for  nullity  of  the  marriage  is  pro- 
nounced, the  settlement  takes  effect  only  to  the  same  extent 


(#)  Haynes   v.    Foster,   sup.      Cf.    Re    Hargrove,    sup. 

(r)  See  now  7  Edw.  VII.  c.  47. 

(s)  Ay  erst  v.  Jenkins,  (1873)  16  Eq.  275,  284;  42  L.  J.  Ch.  690. 

(f)  Coulson  v.  Allison,  (1860)  2  D.  F.  &  J.  521;  Phillips  v.  Probyn, 
1899,  1  Ch.  811;  68  L.  J.  Ch.  401;  and  see  Pawson  v.  Brown,  (1879) 
13  Ch.  D.  202;  Neale  v.  N.,  (1899)  79  L.  T.  629;  15  T.  L.  R.  20.  In 
a  settlement  made  on  such  a  marriage,  the  words  "  until  the  solemniza- 
tion of  the  said  intended  marriage  "  in  the  trusts  declared  concerning 
property  purported  to  be  settled,  have  been  construed  as  "  until  the 
solemnization  of  a  legal  marriage." 

(u)  Chapman  v.  Bradley,  (1863)  33  Beav.  61;  4  D.  J.  &  S.  71; 
Price  v.  Jenkins,  (1877)  5  Ch.  D.  619;  A.-G.  v.  Jacobs  Smith,  1895,  2 
Q.  B.  341. 

(a;)  See  Ayerst  v.  Jenkins,  sup. 


ADVERSE   RIGHTS   OF   THIRD   PARTIES.  777 

as   it   would    have   done   if   the  marriage  had  never  been   Chap.  XIV. 
solemnized  (y}. 


ante-  nuptial 

A  distinction  must  be  drawn  in  this  connection  between  , 

Distinction 

ante-nuptial   and   post-nuptial  settlements   as  regards  the  between  ante- 
parties  who  may  sue  upon  them.    The  former  constitute  , an  postnuptial 
exception  to  the  general  rule  (z]  that  a  person  cannot  sue  settlements  as 
on  a  contract  to  which  he  is  not  a  party,  inasmuch  as  children  8ue\ 
born  -of  the  marriage,  in  contemplation  of  which  a  settlement 
is  made,  are  treated  as  quasi  parties  to  that  contract,  and 
can  sue  upon  the  stipulations  contained  in  it  (a) .     The  rule, 
on  the  other  hand,  is  applied  strictly  to    a    post-nuptial 
settlement:   and  children  in  whose  favour  it  is  made  are 
mere  volunteers,  and  cannot,   unless  parties  to  it,  enforce 
covenants  therein  contained.     Thus,  where  a  husband  and 
wife  executed  a  post-nuptial  settlemeint,  which  contained 
covenants  for  the  surrender  of  certain  copyholds  and  the 
settlement  of  the  same,  it  was  held  that  the  children  were 
volunteers    and    could    not    enforce   the   provisions  of  the 
deed  (6). 

It  is  well  settled  that  where  a  marriage  is  the  sole 
consideration  for  a  settlement,  collaterals  .cannot  enforce 
provisions  therein  contained,  so  far  as  the  same  are 
executory  (c). 

A  question  is  frequently  .raised  as  to  how  far  the  con-  How  far  the 
sideration  of  marriage  extends.     As  against  the  settlor  and  "f 
volunteers  claiming  under  him,  where  an  ante-nuptial  settle-  extends, 
ment  is  not  merely  executory  but  has  been  executed,  limita- 

(y)  Re  Garnett,  (1905)  74  L.  J.  Ch.  570;  Re  Wombwell's  Settlement, 
1922,  2  Ch.  298. 

(z)  Re  Empress  Engineering  Co.,  (1880)  16  Ch.  D.  125. 

(a)  Hill  v.  Gomme,  (1839)  5  M.  &  C.  250,  254;  9  L.  J.  N.  S.  Ch. 
f>4;  Green  v.  Paterson,  (1886)  32  Ch.  D.  95,  107. 

(i)  Green  v.  Paterson,  (1886)  32  Ch.  D.  95;  56  L.  J.  Ch.  181;  and 
see  Gandy  v.  G.,  (1885)  30  Ch.  D.  58;  54  L.  J.  Ch.  1154:  a  case 
arising  under  a  separation  deed;  cf.  Joyce  v.  llutton,  (1861)  12  Ir.  Ch. 
R.  71. 

(e)  Re  D'Angibau,  (1880)  15  Ch.  D.  228;  Re  Anstis,  (1886)  31  Ch.  D. 
596;  Re  Plumptre's  Marriage  Settlement,  1910,  1  Ch.  519;  Re  Pryce, 
1917,  1  Ch.  234. 
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Chap.  XIV.  tions  in  favour  of  collaterals  are  binding  (d) ;  but  whether 
— —  they  will  be  supported  as  against  subsequent  purchasers  in 
good  faith  and  for  value  has  been  the  subject  of  frequent 
discussion.  The  question  raised  has  become,  in  the  case 
of  executed  trusts,  of  far  less  importance  since  the  passing 
of  the  Voluntary  Conveyances  Act,  1893,  now  replaced  by 
3.  173  (2)  of  the  L.  P.  Act,  1925,  under  which  no 
voluntary  disposition,  whenever  made,  is  to  be  deemed  to 
have  been  made  with  intent  to  defraud  by  reason  only  that 
a  subsequent  conveyance  for  valuable  consideration  was 
made,  if  the  subsequent  conveyance  was  made  after  I  the 
28th  June,  1893,  the  date  when  the  Voluntary  Conveyances 
Act,  1893,  became  operative.  The  question  above  referred 
to,  however,  is  still  of  importance  in  the  case  of  executory 
trusts;  and  it  is  also  material  in  the  case  of  bankruptcy, 
as*  to  which  see  later. 

Limitations  It  is  commonly  said  that  collaterals  are  "  not  within  the 
collaterals0  consideration  of  the  marriage "  (e) .  This  expression 
is  somewhat  misleading.  If  A.  agreed  with  B.  to  pay 
him  10,OOOZ.,  in  consideration  of  his  conveying  his  estate 
to  ,the  use  of  A.  for  life,  with  remainders  over  in  favour 
of  strangers,  and  the  money  were  paid,  and  the  conveyance 
executed  accordingly,  a  question  might  arise  whether  the 
remaindermen  took  beneficially,  or  in  trust  for  A.;  but 
subsequent  purchasers  from  B.  could  hardly  contend  that 
the  limitations  in  the  settlement,  ultra  A.'s  life  estate, 
were  invalid,  upon  the  ground  of  the  remaindermen  not 
being  "  within  the  consideration  of  the  10,0002."  (/) .  "  The 
considerations  of  the  contract,  though  founded  on  marriage, 
must  extend  to  all-  those  terms  of  the  contract  on  which 
depend  the  interests  of  the  persons  who  are  within  the 
consideration  of  the  marriage:  and  when  they  take  only  on 
terms  which  admit  to  the  participation  with  them  other 
persons  who  would  not  otherwise  be  within  the  consideration, 

(rf)  Davenport  v.  Bishopp,  (1846)  1  Ph.  698;  2  Y.  &  C.  C.  C.  451; 
12  L.  J.  N.  S.  Ch.  493;  Re  Cameron  and  Wells,  (1887)  37  Ch.  D. 
32;  57  L.  J.  Ch.  69;  and  see  Tucker  v.  Bennett,  (1887)  38  Ch.  D. 
1,  14. 

(e}  Pulvertoft  v.  P.,  (1811)  18  Ves.  at  p.  92;  and  see  Re  Cameron 
and  Wells,  (1887)  37  Ch.  D.  32,  36. 

(/)  See  Ford  v.  Stuart,  (1852)  15  Beav.  493,  499;   21  L.  J.  Ch.  514. 
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then  not  the  matrimonial  consideration,  properly  so  called,   Chap.  XIV. 

but  the  considerations  of  the  mutual  contract,  extend  to  and  ^  '   ' 

comprehend  them"  (#). 

As  to  what  special  circumstances  will  make  the  considera-  Such  limita- 
tions of  the  mutual  contracts  extend  to  and  include  collaterals,  ^considered 
it  is  submitted  that  where  the  limitations  over  are  in  favour 


of  the  collateral  relations,  not  of  the  settlor,  but  of  the  other  contract-  - 
contracting  party  (whether  wife  or  husband),  the  settlement  when- 
itself  may  be  considered  primd  facie  evidence  of  such  other 
party  having  stipulated  for  their  insertion.  Where  the  limita- 
tions over  are  in  favour  of  the  collateral  relations  of  'the 
settlor,  such  a  presumption  cannot  so  readily  arise;   but  it 
might   appear    that   the    other   party  stipulated  for  their 
insertion. 

If,  upon  marriage,  the  husband's  estate  were  settled  upon  If  within 
the  wife,  giving  her  an  absolute  power  of  sale  and  control  m£rri^ge 
over  the  purchase-money,  effectually  excluding  him  from  any  forms  Buffi- 
f  uture  participation  therein,  and  without  securing  to  him  the  sideration  to 
indirect  advantage  of  a  permanent  provision  for  her,  the  ^|^rt     im' 
marriage,  it  is  conceived,  would  clearly  be  a  sufficient  con- 
sideration for  such  a  settlement;  though  she  might  at  once 
sell  the  estate  and  hand  over  the  purchase-money  to  her  own 
relations:  and,  if  so,  upon  what  principle  can  it  be  contended 
that  the  marriage  would  not  equally  have  been  a  sufficient 
consideration  for  any  limitations  in  favour  of  such  relations, 
which  might,  upon  her  stipulation,  have  been  introduced  into 
the  settlement?     The  case  of  a  woman  marrying,  and  stipu- 
lating for  a  provision  in  favour  of  parents,  or  others,  who 
had  previously  been  dependent  on  her  exertions  for  support, 
may  suggest  the  hardships  which  might  result  from  main- 
taining a  contrary  doctrine.     The  impossibility  of  restoring 
the  consideration  by  replacing  either  party  in  his  or  her 
original  status  is,  in  itself,  a  sufficient  reason  why  full  effect 
should  be  given  to  any  arrangements  which  were  considered 
to  form  the  equivalent,  or  part  of  the  equivalent,  to  such 
consideration  (ft). 

($0  Maclcie  v.  Herbertson,  (1884)  9  A.  C.  303,  337,  per  Ld.  Selborne. 
See  Key  &  Elph.  12th  ed.  vol.  2,  p.  621,  n. 

(A)  See  Jenkins  v.  K&ymes,  (1669)  1  Lev.  237,  where  it  was  held  that 
the  wife's  marriage  portion  was  a  sufficient  consideration  for  limitations 
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De  Mettre  v. 

Went. 


Where  the  settlement  is  made  by  aid  of  a  party  other  than 
the  husband  and  wife — as  where,  on  the  marriage  of  tenant 
in  tail,  the  tenant  for  life  in  possession  concurs  in  barring 
the  entail  and  re-settling  the  estate — the  validity  of  limita- 
tions in  favour  of  other  branches  of  the  family,  or  (it  is 
conceived)  of  strangers,  seems  to  be  unquestionable  (i) :  so, 
even  the  mother  of  the  husband  releasing  the  lands  from  an 
annuity,  and  accepting  a  substituted  security  for  its  payment, 
has  been  held  a  sufficient  consideration  for  limitations 
favour  of  her  younger  children  (fc). 


111 


Unless  there  is  some  special  circumstance,  such  as  above 
suggested,  to  bring  the  collaterals  within  the  consideration  of 
the  marriage  contract,  those  collaterals  are,  as  a  general  rule, 
volunteers.  But  where  the  limitations  in  favour  of  col- 
laterals, though  not  within  the  marriage  consideration,  are 
covered  by  limitations  which  are,  so  that  the  latter  cannot 
take  effect  in  the  form  and  manner  provided  without  giving 
effect  to  the  former,  then  the  former  cannot,  even  against 
a  purchaser  for  value,  be  treated  as  invalid  (7).  There  is  no 
authority  for  the  proposition  that  under  the  27  Eliz.  c.  4 
(whilst  that  statute  was  in  force),  a  particular  limitation 
could  be  picked  out  of  a  settlement,  or  the  share  of  some 
persons  who  would  take  pari  passu  with  others  according  to 
the  terms  of  the  settlement  be  picked  out,  in  order  to  be 
destroyed  in  favour  of  a  subsequent  purchaser;  leaving 
subsequent  or  concurrent  interests  of  persons  who  were 
within  the  marriage  consideration  under  the  same  settlement 
undisturbed  (m). 

There  is  no  exception,  it  seems,  in  favour  of  any  relations 
as  such  of  the  settlor,  other  than  the  issue  of  the  marriage, 

to  the  issue  of  the  husband  by  a  second  marriage.  And  see  Heap  v. 
Tcnge,  (1851)  9  Ha.  90,  104;  20  L.  J.  Ch.  661;  Ford  v.  Stuart,  (1852) 
15  Beav.  493,  500;  21  L.  J.  Ch.  514;  and  judgment  of  North,  J.,  in 
Re  Flavell,  (1883)  25  Ch.  D.  89. 

(t)  See  Jenkins  v.  Keymes,  (1665—1669)  1  Lev.  150,  238;  Osgood  v. 
Strode,  (1724)  2  P.  W.  at  p.  256;  and  Pulvertoft  v.  P.,  (1811)  18 
Ves.  at  p.  92.  Cf.  Wollaston  v.  Tribe,  (1869)  9  Eq.  44;  Tucker  v. 
Bennett,  (1887)  38  Ch.  D.  1. 

(&)  Roe  v.  Mitton,  (1767)  2  Wils.  356. 

(V)  Mackie  v.  Herbertson,  (1884)  9  A.  C.  303;  De  Mestre  \.  West, 
1891,  A.  C.  264.  (m)  De  Mestre  v.  West,  sup. 
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whether  children  of  a  former  marriage  (w),  of  a  possible    Chap.  XIV. 
second  marriage  (o),  illegitimate  children  (p),  or  other  col-         ect'   ' 
laterals  or  strangers  whatsoever  (#),  to  place  them  out  of  the 
position  of  volunteers. 


But  even  a  settlement  in  consideration  of  marriage  may  be 
shown  to  have  been  executed  by  all  parties  for  the  purpose  of  may  be 
defrauding  creditors,  and  therefore  to  be  void  as  against 
creditors  (r)  ;  as  where  a  man,  on  marrying  a  woman  with 
whom  he  had  cohabited  for  several  years,  executed  an  ante- 
nuptial settlement  for  the  sole  purpose  of  defeating  his 
creditors,  the  wife  being  implicated  in  the  fraud  (s). 

Where  A.,  being  indebted,  but  not  to  the  extent  of  insol-  ?«tUe»J*?* 

.    ,         ,  ,  .  .  m  g°°A  *alt 

vency,  applied  to  his  mother  for  a  loan,  which  she  consented  by  indebted 
to  make,  and  in  fact  made,  only  on  condition  that  he  settled  * 
his  landed  property,  the  settlement  was  upheld  (t)  ;  but  the 
transaction  was  entered  into  in  good  faith,  and  there  was  no 
intention  to  (defraud  creditors.  So,  where  the  owner  of  a 
freehold  .estate  worth,  beyond  a  mortgage  upon  it,  about 
1,300L,  at  the  solicitation  of  a  relative  who,  as  an  induce- 
ment, lent  him  1501.  on  his  promissory  note,  made  a  post- 
nuptial settlement  of  it  on  his  wife  and  children,  which  did 
not  disclose  the  advance  or  any  other  valuable  consideration, 
the  settlement  was  upheld  as  against  a  subsequent  mortgagee 
from  the  settlor  (w). 

(M)  Price  v.  Jenkins,  (1876)  4  Ch.  D.  483;  46  L.  J.  Ch.  214; 
reversed  on  another  point,  5  Ch.  D.  619;  Re  Cameron  and  Wells,, 
(1887)  37  Ch.  D.  32;  and  see  De  Mestre  v.  West,  sup.,  explaining 
the  earlier  cases,  and  overruling  Clarke  v.  Wright,  (1861)  6  H.  &  N.  849. 

(o)  Clayton  v.  Lord  Wilton,  3  Madd.  302,  n. 

(jp)  De  Mestre  v.   West,  sup. 

(?)  A.-G.  v.  Jacob  Smith,  1895,  2  Q.  B.  341;  and  see  Smith  v. 
Cherrill,  (1867)  4  Eq.  390;  36  L.  J.  Oh.  738;  Ro  Downes,  1898,  2 
I.  R.  302. 

(r)  Colombine  v.  Penhall,  (1853)  1  S.  &  G.  228;  Re  Pennington, 
(1887)  59  L.  T.  774. 

(«)  Bulmer  v.  Hunter,  (1869)  8  Eq.  46;  38  L.  J.  Ch.  543;  Acraman 
v.  Corbett,  (1861)  1  J.  &  H.  410;  30  L.  J.  Ch.  642. 

(*)  Thompson  v.  Webster,  (1859)  4  D.  &  J.  600;  7  Jur.  N.  S. 
531,  and  see  Smith  v.  Cherrill,  (1867)  4  Eq.  390. 

(M)  Bayspoole  v.  Collitu,  (1871}  6  Oh.  228;   40  L.  J.  Ch.  289. 
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EFFECT  OF  CONVEYANCE  ON 


Chap.  XIV. 
Sect.  6. 

Unspecified 
considera- 
tion. 


Where  a  settlement  is  expressed  to  be  made  in  considera- 
tion of  5s.,  and  for  divers  other  good  and  valuable,  but 
unstated,  considerations,  it  rests  with  the  party  setting  up 
the  settlement  to  show  their  actual  existence  #. 


Settlement 
may  be 
supported 
by  matter 
ex  post  facto. 


A  settlement  or  conveyance,  although  originally  volun- 
tary (g/),  may  be  made  good  by  subsequent  matter,  in  the 
hands  of  those  who  have  given  value  on  the  faith  of  it;  e.g., 

O)  Kelson  v.  K.,  (1853)  10  Ha.  385;  22  L.  J.  Ch.  745.  But,  as 
between  vendor  and  purchaser,  such  a  statement  appearing  in  a  deed 
twenty  years  old  would,  presumably,  have  to  be  taken,  primd  facie,  as 
true:  see  L.  P.  Act,  1925,  s.  45  (6);  and  see  Re  Marsh  and  Earl 
Granville,  (1883)  24  Ch.  D.  11,  19. 

(y)  As  to  when  a  voluntary  settlement  can  be  enforced,  see  Ward  v. 
Audland,  (1845)  8  Beav.  201;  14  L.  J.  N.  S.  Ch.  145;  also  Searle  v. 
Law,  (1846)  15  Si.  95;  15  L.  J.  Ch.  187;  Bridge  v.  S.,  (1852)  16 
Beav.  315;  22  L.  J.  Ch.  189;  Gilbert  v.  Overton,  (1864)  2  H.  &  M.U10; 
33  L.  J.  Ch.  683;  Price  v.  P.,  (1852)  1  D.  M.  &  G.  308;  .Beech  v. 
Keep,  (1854)  18  Beav.  285;  23  L.  J.  Ch.  539;  Sewell  v.  Moxsy,  (1852) 
2  Si.  N.  S.  189;  Cox  v.  Barnard,  (1850)  8  Ha.  310;  Jones  v.  Zocfc, 
(1865)  1  Ch.  25;  35  L.  J.  Ch.  117;  Ellison  v.  E.,  (1802)  6  Vee.  656; 
2  Wh.  &  T.  L.  C.  9th  ed.  782;  Sloane  v.  Cadogan,  (1808)  Sug.  14th  ed. 
719;  Fortescue  v.  Barnett,  (1835)  3  M.  &  K,.  36;  3  L.  J.  N.  S.  iCh. 
106;  Wheatley  v.  Purr,  (1837)  1  Ke.  551;  Blakely  y.  Brady,  (1839) 
2  D.  &  Wai.  311;  Beatson  y.  B.,  (1841)  12  Si.  281;  KeJcewich  v. 
Manning,  (1851)  1  D.  M.  &  G.  176;  21  L.  J.  Ch.  577;  Voyle  v. 
Hughes,  (1853)  2  Sin.  &  G.  18;  23  L.  J.  Ch.  238;  Donaldson  v.  D., 
(1854)  Kay,  711;  23  L.  J.  Ch.  788;  Dening  v.  Ware,  (1856)  22  Beav. 
184;  Milroy  v.  Lord,  (1862)  4  D.  F.  &  J.  264;  Maceda  v.  Stroud,  1922, 
2  A.  C.  330;  Re  Earl  of  Lucan,  (1890)  45  Ch.  D.  470;  60  L.  J.  Ch.40; 
and  see  Airey  v.  Hall,  (1856)  3  Sm.  &  G,.  315,  and  Kiddill  v.  Farnelt, 
(1857)  ib.  428,  where  the  stock,  the  subject  of  settlement,  had  not  been 
actually  transferred  at  the  settlor's  death;  Itilrow  v.  Bone,  (1862)  8 
Jur.  N.  S.  276;  Richardson  v.  R.,  (1867)  3  Eq.  686;  36  L.  J.  Ch.  653, 
where  the  promissory  notes  comprised  in  the  deed  were  never  indorsed 
over;  and  cf.  Allen  v.  I.  R.  Commrs.,  1925,  N.,1.  50;  Re  Way's  Trusts, 
(1864)  2  D.  J.  &  S,  365;  34  L.  J.  Ch.  49,  where  the  settlor  retained  the 
deed  which  was  never  acted  on,  or  communicated  to  the  volunteers  or  the 
trustees,  and  afterwards  destroyed  it,  and  yet  it  was  held  to  be  an 
effectual  disposition  of  the  fund:  cf.  Hall  v.  H.,  (1873)  8  Ch.  at  p.  433; 
42  L.  J.  Ch.  444;  as  to  voluntary  assignment  of  an  expectancy,  see  Re 
Ellenborough,  1903,  1  Ch.  697;  72  L.  J.  Ch.  218;  Re  Mudge,  1914,  1 
Ch.  115;  Re  Lind,  1915,  2  Ch.  345;  and  cf.  Re  Griffin,  1899,  1  Ch. 
408;  as  to  a  life  policy,  see  Re  Williams,  1917,  1  Ch.  1;  Roy.  Exch. 
Ass.  v.  Hope,  1928,  1  Ch.  179;  as  to  bankers'  deposit  receipt,  see  'Re 
Westerton,  1919,  2  Ch.  104. 
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the  marriage  of  the  party  claiming  under  it  beneficially  (z)—     C1^P-  X.1V- 

even  though  its  existence  be  not  shown  to  have  been  con- 

sidered in  the  marriage  treaty  (a),  —  or  a  sale  or  mortgage  by 

the  voluntary  grantee  (6);  or,  probably  (in  the  case  of  a 

creditor's  deed),  the  fact  of  creditors  having,  upon  the  faith 

of  it,  refrained  from  enforcing  their  remedies  against   the 

debtor  (c),  may  be  sufficient  to  support  the  deed. 


The  principle  upon  which  evidence  is  admitted  to  show  that 
the  consideration  expressed  on  the  deed  is  not  the  real  or  the  to  conaidera- 
•only  consideration  is  not  very  clear.  "  It  is  very  difficult  to  tion- 
understand  how  that  is  not  in  contradiction  of  the  deed. 
The  transaction,  purporting  to  be  represented  by  an  entire 
instrument,  is  the  conveyance  of  an  estate  for  natural  love 
and  affection;  and  then  it  is  said  that  there  is  some  other 
consideration.  However,  there  is  the  rule  in  Law  and  in 
Equity  that  you  can  give  evidence  of  that  other  consideration. 
But  such  evidence  must  be  to  the  utmost  extent  satisfactory, 
and  conclusive.  It  really  must  be  proved  beyond  the  shadow 
•of  a  doubt  that  there  was  that  additional  consideration  which 
the  parties  did  not  choose  to  express  on  the  face  of  the 
instrument  itself"  (d). 

(z)  Kirk  v.  Clark,  (1708)  Ch.  Prec.  275;  East  India  Co.  v.  Clavet, 
.(1714)  ib.  377,  and  other  cases  cited,  3  Bac.  Abr.  tit.  Fraud,  C.  781 
et  seq.;  Johnson  v.  Legard,  (1822)  T.  &  R.  281,  294;  Payne  v. 
Mortimer,  (1859)  4  D.  &  J.  447;  28  L.  J.  Ch.  716;  Halifax  Joint  Stock 
Bkg.  Co.  v.  Gledhill,  1891,  1  Ch.  31;  60  L.  J.  Ch.  181. 

(a)  See  Brown  v.  Carter,  (1801)  5  Ves.  862,  876;  Roddy  v.  Williams, 
,(1845)  3  J.  &  L.  1,  17. 

(6)  Prodgers  v.  Langham,  (1663)  1  Sid.  133;  George  v.  Milbanke, 
(1803)  9  Ves.  190;  Parr  v.  Eliason,  (1800)  1  Ea.  92,  95;  Halifax 
Joint  Stock  Bkg.  Co.  v.  Gledhill,  1891,  1  Ch.  31;  60  L.  J.  Ch.  181;  Re 
Hart,  Ex  p.  Green,  1912,  3  K.  B.  6.  Cf.  Re  Gunsbourg,  1920,  2  K.  B. 
426;  Harrods,  Ltd.  v.  Stanton,  1923,  1  K.  B.  516. 

(c)  Seo  Acton  v.  Woodgate,  (1833)  2  M.  &  K.  492;  Hinde  v.  Blaka, 
(1840)  3  Beav.  234;  9  L.  J.  N.  S.  346;  Kinoan  v.  Daniel,  (1847)  5 
Ila.  493,  500;  16  L.  J.  Ch.  191;  Johnson  \.  Kershaw,  (1847)  1  De  G. 
&  S.  260;  Norland  v.  Sinks,  (1850)  15  Q.  B.  713;  20  L.  J.  Q.  B.  126; 
Mackinnon  v.  Stewart,  (1850)  1  Si.  N.  S.  76,  90;  20  L.  J.  Ch.  49; 
Griffith  v.  Ricketts,  (1849)  7  Ha.  at  p.  307;  Smith  v.  Hurst,  (1852) 
10  Ha.  30,  46;  Synnot  v.  Simpson,  (1854)  5  H.  L.  C.  121,  149;  Corn- 
thivaite  v.  Frith,  (1851)  4  De  G.  &  S.  552;  Nicholson  v.  Tutin,  (1855) 
2  K.  &  J.  18;  (1857)  3  ib.  159.  Cf.  Re  Saber's  Trusts,  (1870)  10  Eq. 
554. 

(d}  Per  James,  L.  J.,  in  Levy  v.  Creighton,  (1874)  22   VV.  R.  605. 

12  (2) 
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EFFECT  OF  CONVEYANCE  ON 


Chap.  XIV. 
Sect.  6. 

Distinction 
bet  ween 
creditors' 
deeds  and 
other  trust 
deeds. 


The  distinction  between  deeds  vesting  property  in  trustees 
upon  trust  for  the  benefit  of  particular  persons,  [which  deeds 
cannot  be  revoked,  altered,  or  modified  by  the  party  who  has 
created  the  trust,]  and  deeds  purporting  to  be  executed  for 
the  benefit  of  creditors,  [where  the  question  whether  the 
trusts  can  be  revoked,  altered,  or  modified,  depends  upon  the 
circumstances  of  each  particular  case]  has  been  laid  down  as. 
follows;  viz., — In  cases  of  trust  for  the  benefit  of  particular 
persons  the  party  creating  the  trust  can  have  no  other  object 
than  to  benefit  the  persons  in  whose  favour  the  trust  ,is- 
created;  and,  the  trust  being  "well  created,  the  property  in- 
Equity  belongs  to  the  cestuis  que  trust  as  much  as  it  would 
belong  ,tp  them  at  Law,  if  the  legal  interest  had  been  trans- 
ferred to  them.  But  in  cases  of  deeds  purporting  to  (be 
executed  flor  the  benefit  of  creditors,  and  to  which  no  creditor 
is  a  party,  the  motive  of  the  party  executing  the  deed  mayj 
have  been,  either  to  benefit  his  creditors,  or  to  promote  hi» 
own  convenience;  and  the  Court  there  has  to  examine  into 
the  circumstances,  for  the  purpose  of  ascertaining  what  was 
the  true  purpose  of  the  deed:  and  this  examination  does  ,not 
stop  with  the  deed  itself,  but  must  be  carried  on  to  what  has 
subsequently  occurred ;  because  the  party  'who  has  created  the 
trust  may,  by  his  own  Iconduct,  or  by  the  obligations  which 
he  has  permitted  his  trustee  to  contract,  have  created  |an 
equity  against  himself  (e).  Such  deeds  are  to  be  construed 
as  mandates;  "the  same  sort  of  mandate  that  a  man  gives 
when  he  gives  his  servant  money,  with  directions  to  pay  it 
in  a  particular  way;  they  do  not  create  any  equitable  or  legal 
right  in  a  particular  creditor.  The  right  to  the  direction 
of  the  money  is  the  right  of  the  person  who  has  put  the 
money  in  the  hands  of  his  agent  or  steward  or  whoever  he 
may  be  "  (/).  Where  the  trustee  of  the  deed  is  himself  one 

(e)  Per  Turner,  V.-C.,  Smith  v.  Hurst,  (1852)  10  Ha.  47;  Xeic 
France  and  Garrard's  Trustee  v.  Hunting,  1897,  2  Q.  B.  19;  S.  C.,  sub 
nom.  Sharp  v.  Jackson,  1899,  A.  C.  419. 

(/)  Per  James,  L.  J.,  in  Johns  v.  James,  (1878)  8  Ch.  D.  744,  749; 
47  L.  J.  Ch.  853.  And  see  Walhoyn  v.  Coutts,  (1S15)  3  Mer.  '.707; 
Garrard  v.  Lauderdale,  (1830)  3  Si.  1;  (1831)  2  E.  &  M.  451;  Acton 
v.  Woodgate,  (1833)  2  M.  &  K.  492;  Henderson  \.  Rothschild,  (1886) 
33  Ch.  D.  459;  55  L.  J.  Oh.  930;  New  Prance  and  Garrard's  Trustee- 
v.  Hunting,  sup.;  Priestley  v.  Ellis,  1897,  1  Ch.  489;  Sex  v.  Humphris* 
1904,  2  K.  B.  89. 
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of;  the  creditors,  and  he  accepts  the  trusts,  the  deed  is  of  course    Chap.  XIV. 
irrevocable  (0). 


In  relation  to  settlements  for  the  benefit  of  creditors  regard 
must  be  had  to  the  Deeds  pf  Arrangement  Act,  1914  (h), 
under  which  such  a  deed  is  void  unless  registered  within  the 
time  and  in  the  manner  therein  mentioned  (i),  and  is  duly 
stamped.  Where  the  deed  is  for  the  benefit  of  creditors 
generally,  it  will  be  void  unless  within  the  time  therein  pro- 
vided (fc)  after  registration  it  receives  the  assent  of  a 
majority  in  number  and  value  of  the  creditors.  A  statutory 
•declaration  by  the  trustee  of  the  deed  has  to  be  filed  that  the 
requisite  majority  of  creditors  have  assented,  and  such 
declaration  is  to  be  conclusive  evidence  of  the  fact  declared 
in  favour  of  a  purchaser  for  value.  A  wide  definition  (fcfc)  of 
"deeds  of  arrangement"  is  contained  in  s.  1  of  the  Act; 
such  a  "deed  "  need  not  be  under  seal  (Z). 

By  the  L.  C.  Act,  1925,  s.  8  (1)  a, deed  of  arrangement 
affecting  land  may  be  registered  in  the  register  of  deeds  of 
arrangement  affecting  land  in  the  name  of  the  debtor;  and 
by  s.  9,  the  deed,  whenever  made,  will  be  void  as  against  a 
purchaser  of  any  land  comprised  therein  or  affected  therebjy 
unless  the  deed  is  for  the  time  bbing  so  registered.  By 
s.  8  (4),  the  registration  ceases  after  five  years  to  have  effect, 
but  may  be  renewed  for  a  further  period  of  five  years  from 
time  to  time. 

(«7)  Siggers  \.  Evans,  (1855)  5  E.  &  B.  367;  Ellis  $  Co.  v.  Cross, 
1915,  2  K.  B.  654. 

(A)  The  Act  has  been  amended  by  the  Administration  of  Justice  Act, 
1925,  s.  22,  and  5th  Sched.  A  creditor  who  assents  to  such  a  deed  (and 
even  if  ho  accepts  a  composition  under  it)  is  not,  it  seems,  thereby  pre- 
cluded from  asserting  that  the  deed  is  void:  Re  Bagley,  1911,  1  K.  B. 
317;  Huddersfield  Fine  Worsteds,  Ltd.  v.  Todd,  (1925)  42  T.  L.  R.  52. 
But  the  debtor  may  be  estopped  from  alleging  that  the  deed  is  void:  Re 
Wilson,  1916,  1  K.  B.  382. 

(t)  If  the  required  affidavit  is  not  made  in  the  particular  manner  pro- 
vided by  s.  5  (1)  pf  the  Act,  the  deed  is  void:  Re  Bagley,  tup. 

(k*)  See  s.  30  (1)  of  the  Act  of  1914;  and  see  Huddersfield  'Fine 
Worsteds,  Ltd.  v.  Todd,  sup.  (kk)  See  inf.  p.  1028,  n.  (*). 

(?)  A  parol  arrangement  may  be  valid  and  binding  although  it  cannot 
be  registered;  and  the  result  is  the  same,  it  seems,  where  creditors 
alone  sign  the  deed:  Rimalt  v.  Cartwright,  1924,  W.  N.  143,  229. 
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Chap.  XIV.        A  settlement  "  really  fraudulent  or  fraudulently  kept  on 
foot"  (im),  was  void  under  27  Eliz.  c.  4  as  against  a  pur- 


cnaser  in  g°°d  faith,  even  from  the  heir  or  devisee  of  the 
set  aside  settlor  (n}\  but  a  merely  voluntary  deed  could  not  be  avoided 
fraudulent01  ^J  a  sale  by  the  heir  or  devisee;  the  principle  upon  which 
deed-  a  sale  by  the  settlor  himself  avoided  such  a  deed  being,  that 

the  subsequent  sale  was  deemed  to  B!IOW  the  existence  of  an 

originally  fraudulent  intention  (o). 

It  will  be  borne  in  mind  that  although  sub-s.  (2)  of  s.  173 
of  the  L.  P.  Act,  1925,  Te-enacts  the  Voluntary  Convey- 
ances Act,  1893  (p),  sub-s.  (1)  of  the  same  section  provides 
that  "every  voluntary  disposition  of  land  made  with  intent 
to  defraud  a  subsequent  purchaser  is  voidable  at  the  instance 
of  that  purchaser." 

Power  of  A  solicitor,  when  preparing  a  voluntary  settlement,  ought 

should  be         to  ascertain  from  his  client  whether  it  is  to  be  revocable  or 
expressly  re-     n0£.   an<j  where  it  is-  intended  to  be  of  a  quasi  testamentary 

served,  where  .  ....  .  ,       . 

so  intended,      character,  a  power  of  appointment  which  will  override  the 

trusts,  jOr  a  power  of  revocation,  should  be  expressly 
reserved  (q).  The  absence  of  a  power  of  revocation  is  a  cir- 
cumstance to  be  taken  into  account,  and  is  of  more  or  less 
weight  according  to  the  other  circumstances  of  each  case  (r}. 
And,  though  there  is  no  rule  of  law  that  a  voluntary  deed 
will  be  void  unless  the  solicitor  takes  the  settlor's  express 
direction  as  to  the  insertion  or  omission  of  such  a  power  (s), 

O)  Sug.  14th  ed.  713. 

(«)  Burr  el'  s  case,  (1607)  6  Co.  72;  and  see  Warburton  v.  Loveland, 
(1832)  6  Bl.  N.  S.  1,  31. 

(o)  Parker  v.  Carter,  (1844)  4  Ha.  at  p.  409;  Doe  v.  Rusham; 
(1857)  17  Q.  B.  723;  Godfrey  v.  Poole,  (1888)  13  A.  C.  497,  504; 
Lewis  v.  Rees,  (1856)  3  K.  &  J.  132,  150;  26  L.  J.  Ch.  Iftl. 

(p)  Sec  above,  p.  771. 

(?)  Anderson  v.  Elsworth,  (1861)  3  Gif.  154;  30  L.  J.  Ch.  922; 
Coutts  v.  Ac-worth,  (1869)  8  Eq.  558;  38  L.  J.  Ch.  694;  Everitt  v.  E., 
(1870)  10  Eq.  405;  39  L.  J.  Ch.  777;  Phillips  v.  Mullings,  (1871) 
7  Ch.  244;  41  L.  J.  Oh.  211;  Henry  v.  Armstrong,  (1881)  18  Ch.  D. 
668;  Tucker  v.  Bennett,  (1887)  38  Ch.  D.  1;  57  L.  J.  Ch.  507; 
Ogilvie  v.  Littleboy,  -(1897)  13  T.  L.  E.  399;  15  T.  L.  E,  294. 

(r~)  Toker  v.  T.,  (1863)  3  D.  J.  &  S.  487,  491;  32  L.  J.  Ch.  322; 
Hall  v.  //.,  (1873)  8  Ch.  430,  438;  42  L.  J.  Ch.  444. 

(s)  Hall  v.   H.,  sup.  ;  Henry  v.   Armstrong,  sup. 
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yet  in  several  cases  voluntary  settlements,  apparently  irre-    Chap.  XIV. 

vocable,  have  been  rectified  by  the  introduction  of  a  power  of         ^  '   ' 

general  appointment  (£).    In  Ireland  it  has  been  said  that  in 

the   absence   lof  a  power  of  revocation,  it  must  be  proved 

(1)  that  the  deed  is  the  free  act  of  a  settlor  who  knows  what 

he  is  (doing:  and  (2)  either  that  the  deed  is  provident  and 

Justin  i,tself,  or  that  any  apparent  improvidence  and  injustice 

is  in  accordance  with  the  actual  intention  of  the  settlor  (w). 

But  where  the  intention  to  make  an  irrevocable  settlement  is 

clear,  the  Court  will  not  interfere,  merely  because  the  deed 

is  voluntary  (#) . 

By  s.  172  of  the  L.  P.  Act,  1925  (which  reproduces,  in  Settlements 
substance  (?/),  13  Eliz.  c.  5),  it  is  provided —  creditors1, 

voidable, 

"172 — (1)  Save  as  provided  in  this  section,  every  con- 
veyance  of  property,  made  whether  before  or  after  the 
commencement  of  this  Act,  with  intent  to  defraud  creditors, 
shall  be  voidable,  at  the  instance  of  any  person  thereby 
prejudiced. 

(2)  This  section  does  not  affect  the  operation  of  a  dis- 
entailing assurance  (2),  or  the  law  of  bankruptcy  for  the 
time  being  in  force  (a) . 

(3)  This  section  does  not  extend  to  any  estate  or  interest 
in  property  conveyed  for  valuable  consideration  and  in  good 
faith  or  upon  good  consideration  and  in  good  faith  to  any 

(0  Ilarbidgo  v.  Wogan,  (1846)  5  Ha.  258;  15  L.  J.  Ch.  281; 
Nanney  v.  Williams,  (1856)  22  Beav.  452;  Forshaw  v.  Welsby,  (1860) 
30  Beav.  243;  30  L.  J.  Ch.  331;  see  Lovell  v.  Wallis,  (1883)  50  L.  .T. 
681;  Bonhote  v.  Henderson,  1895,  1  Ch.  742;  64  L.  J.  Ch.  556;  affd. 
1895,  2  Ch.  202. 

(«)  Horan  v.  MacMahon,  (1886)  17  L.  R.  Ir.  641,  654,  per  Fitz- 
gibbon,  L.  J. 

(x)  Phillips  v.  Mulling*,  (1871)  7  Ch.  244;  Henry  v.  Armstrong,  tup.; 
Oyilvie  v.  Littleboy,  (1897)  13  T.  L.  R.  399;  15  T.  L.  R.  294. 

(y)  Ifc  will  be  observed,  however,  that  the  words  used  in  this  new 
enactment,  "  to  defraud,"  appear  to  be  narrower  than  the  words 
"  made  of  fraud  to  the  intent  to  delay,  hinder,  or  defraud  creditors  " 
in  13  Eliz.  c.  5. 

CO  Sec  Clements  v.  Eccles,  (1847)  11  Ir.  Eq.  R.  229. 

(a)  Bkcy.  Act,  1914,  ss.  1  and  40—47. 
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Chap.  XIV.    person  not  having  at  the  time  of  the  conveyance,  notice 
— —  of  the  intent  to  defraud  creditors"  (&). 

The  mere  fact  of  &  settlement  being  voluntary  is  not 
enough  to  render  it  invalid  against  creditors  (<?);  nor,  on 
the  other  hand,  is  a  good  consideration  sufficient  to  support 
it,  if  the  intention  is  to  defraud  creditors  (d) ;  though  the 
existence  of  a  valuable  -consideration  is  a  circumstance  jin 
favour  of  the  validity  of  the  deed  (e) .  Where  the  settlement 
is  for  value  there  .must  be  evidence  of  an  actual  intention 
to  defraud  creditors  before  it  can  be  held  to  be  voidable, 
whereas  in  the  case  of  a  voluntary  settlement  it  is  only 
necessary  that  the  facts  should  be  such  that  the  settlement 
has  a  necessary  tendency  to  so  defraud  (/) .  In  other  words 
the  existence  of  valuable  consideration  will,  primd  'facie, 
rebut  any  presumption  of  fraud.  Where  a  woman  married 
in  1864,  became  at  various  dates  after  her  marriage  entitled 
to  vsums  of  money  under  'her  father's  a,nd  grandfather's 
wills,  which  she  lent  to  her  husband  for  the  purpose  of 
his  business,  on  the  express  understanding  that  he  would 
execute  a  settlement  of  the  moneys  upon  her:  and  the 
husband  did  so  in  ,1883,  and  thenceforward  continued  until 
his  bankruptcy  to  pay  .her  interest  on  the  sums  borrowed 
by  him,  the  settlement  was  held  to  be  good  as  against  the 
husband's  creditors,  there  having  been  consideration  for  it 
in  the  waiver  by  the  wife  of  her  equity  to  a  settlement  (g) . 

(ft)  See  Halifax  Joint  Stock  Bkg.  Co.  v.  Gledhill,  1891,  1  Ch.  31; 
60  L.  J.  Ch.  181;  Colombine  v.  Penhall,  (1853)  1  Sin.  &  Gr.  228; 
Penhall  v.  Elwin,  (1853)  ib.  258;  Ex  p.  McBurnie,  (1852)  1  D.  M. 
&  Gr.  441 ;  and  see  the  notes  to  Twyne's  case,  1  Sm.  L.  C.  As  to 
assurances  made  pendente  lite,  see  Wood  v.  Dixie,  (1845)  7  Q.  B.  892; 
Blenkinsopp  v.  B.,  (1852)  1  D.  M.  &  Gr.  495;  Gonville's  Trustee  v. 
Patent  Caramel  Co.,  1912,  1  K.  B.  599;  Jagger  v.  J '.,  1926,  P.  93. 

(c)  Holmes  v.  Penney,  (1856)  3  K.  &  J.  90,  99;  26  L.  J.  Ch.  179. 

(<f)  Bott  v.  Smith,  (1856)  21  Beav.  511;  see  Re  Troughton,  (1894) 
71  L.  T.  427,  where  administrator,  who  was  also  residuary  legatee, 
assigned  for  value  to  avoid  a  call  on  shares. 

(e)  Holmes  v.  Penney,  sup. 

(/)  Ee  Tetley,  (1896)  66  L.  J.  Q.  B.  Ill,  114;  affd.  3  Hanson,  321; 
Re  David  and  Adlard,  1914,  2  K.  B.  694;  Williams  on  Bkcy.  13th  ed. 
pp.  301—302. 

(?)  Ex  p.  Home,  (1886)  54  L.  T.  301. 
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A  deed  executed  on  the  eve  of  bankruptcy  will  not  be    Chap.  XIV. 
upheld,  if  it  is,  in  effect,  an  assignment  of  the  debtor's 


solvency  (&).  In  Cornish  v.  Clark  (a),  a  debtor,  who  owed  "intent to 
300L  to  the  plaintiffs  of  which  they  were  claiming  payment, 
distributed,  his  estate  (about  1,OOOL  in  value)  among  his 
children,  and  they  were  to  pay  him  an  annuity  during  life. 
The  plaintiffs  recovered  judgment  for  their  debt  and  brought 
this  action  to  have  the  gifts  set  aside  under  13  Eliz.  c.  5. 
The  debtor  died  pending  ,the  action,  and  it  appeared  that 
he  was  in  a  weak  state  of  body  and  mind  at  the  time  of 
the  gifts,  but  it  was  not  established  that  he  intended  to 
defraud.  Lord  Romilly  set  the  gifts  aside  and  observed, 
"  A  careful  consideration  of  the  case  has  brought  me  'to 
the  conclusion  that  the  distribution  of  the  father's  property 
was  the  act  of  his  children,  and  that  though  the  father 
assented  to  it,  and  even  assuming  he  had  not  the  primary 
intention  by  so  doing  of  defeating  his  creditors,  still  the 
children  who  took  advantage  of  his  state  to  effect  that  object 
cannot  profit  by  it  ...  I  am  of  opinion  that  the  acts  of 
the  settlor  are  equally  obnoxious  to  the  statute,  whether  they 
proceed  from  himself  alone  or  are  instigated  by  others." 
It  would  seem  open  to  question,  however,  whether  the 
"  intent,"  required  to  be  shown  under  13  Eliz.  c.  5,  or 
the  corresponding  provision  in  ,the  L.  P.  Act,  1925,  must 
not  be  that  of  the  settlor  or  donor.  False  recitals  and  the 
fact  that  the  settlement  was  one  of  non-existing  property 
made  by  a  husband  in  insolvent  circumstances  on  his 
marriage,  the  wife  being  no  party  to  the  fraud,  have  been 
held  insufficient  to  upset  the  deed  (ft) .  A  surety  is  no  more 
justified  in  placing  his  property  out  of  the  reach  of  liability 
for  the  debt  than  if  he  were  the  principal  debtor  (I).  A 
settlement  for  valuable  consideration  made  with  the  know- 
ledge that  the  settlor  is  of  extravagant  or  intemperate  habits 

(A)  Re  Fatiey,  1923,  2  Ch.   1;    and  see  Bkcy.  Act,  1914,  ss.  42—45. 

(f)  (1872)  14  Eq.  184;  42  L.  J.  Ch.  14;  and  see  per  Lord  Esher  in 
Re  Tetley,  (1896)  3  Hanson,  321,  323. 

(&)  Kevan  v.  Craivford,  (1877)  6  Ch.  D.  29;  46  L.  J.  Ch.  729;  Re 
Reis,  1904,  2  K.  B.  769;  1905,  A.  C.  442;  Re  Magnus,  1910,  2  K.  B. 
1049. 

(0  Goodricke  v.  Taylor,  (1863)  2  H.  &  M.  380;  see  Ridler  v.  R., 
(1882)  22  Ch.  D.  74. 
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Chap.  XIV.    and  with  a  view  to  saving  him  from  financial  ruin,  will 
-  not,  primd  facie,  be  void  or  fraudulent  under  e.   172  of 
the  L.  P.  Act,  1925,  or  under  the  Bankruptcy  Acts  (m). 

The  fact  that  the  settlor  at  the  date  of  the  settlement 
was  largely  engaged  in  speculative  transactions  (n],  or  was 
about  to  engage  in  a  hazardous  business  (o),  is  evidence 
that,  notwithstanding  his  apparent  solvency,  the  real 
intention  of  the  settlor  was  to  place  the  property  beyond 
the  reach  of  his  creditors;  and  the  fact  that  he  has  already 
made  .provision  for  the  objects  of  the  settlement  may  be 
material  in  estimating  the  good  faith  of  the  transaction  (p) . 

An  ante-nuptial  settlement  will  not  be  set  aside  as  a 
fraud  on  the  husband's  creditors,  unless  there  is  evidence  that 
the  wife  was  a  party  to  the  fraud  or  the  settlement  is  so 
grossly  out  of  proportion  to  the  husband's  station  and  cir- 
cumstances as  to  awaken  suspicion  (q).  When  a  divorced 
husband  bond  firfe  settles  part  of  his  property  upon  his 
re-marriage  before  any  final  order  for  the  alimony  of  his 
first  wife  has  been  made,  the  Divorce  Court  cannot  set  aside 
the  settlement  (r). 

Tests  of  The  simple  test  to  be  applied  in  each  case  is,  whether 

the  transaction  is  entered  into  in  good  faith,  or  is  a  mere 
contrivance  for  the  personal  benefit  of  the  settlor,  or  of 
othere  whom  he  wishes  improperly  to  favour  (s) .  The  whole 
of  the  circumstances  surrounding  the  execution  of  the  con- 
veyance must  be  looked  at  to  ascertain  whether  the 

(m)  Ee  Tetley,  (1896)  66  L.  J.  Q.  B.  Ill;  affd.  3  Hanson,  321; 
and  see  Denny's  Trustee  v.  Denny  and  Warr,  1919,  1  K.  B.  583. 

(n)  Crossley  v.  Elworihy,  (1671)  12  Eq.  158;  40  L.  J.  Ch.  480t; 
Taylor  v.  Coenen,  (1876)  1  Ch.  D.  636. 

(o)  Mackay  v.  Douglas,  (1872)  14  Eq.  106;  41  L.  J.  Ch.  539;  Ex  p. 
Russell,  (1882)  19  Ch.  D.  588;  51  L.  J.  Ch.  521;  Re  Holland,  1902, 
2  Oh.  360,  373;  71  L.  J.  Ch.  518;  Williams  on  Bkcy.  13th  ed.  p.  302. 

(jp)  Crossley  v.  Elworthy,  sup. 

(?)  Ex  p.  McBurnie's  Trustees,  (1852)  1  D.  M.  &  G.  441 ;  Kevan  v. 
Crawford,  (1877)  6  Ch.  D.  29;  Re  Reis,  1904,  2  K.  B.  769,  783;  1905, 
A.  C.  442. 

(r)  Jagger  v.  J.,  1926,  P.  93.     Cf.  Fanshau-e  v.  F.,  1927,  P.  238. 

(«)  Godfrey  v.  Poole,  (1888)  13  A.  C.  497,  503;  Maskelyne  v.  Smith, 
1903,  1  K.  B.  671;  72  L.  J.  K.  B.  237,  240. 
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conveyance  was  in  fact  executed  with  intent    to    defraud    Chap.  XIV. 
creditors  (£).      Thus,    an    ordinary   creditor's    deed  is  not  ' 

within  the  Act  (w);  unless  it  is  so  framed  that  a  creditor, 
willing  to  take  his  fair  share  of  the  property,  cannot  reason- 
ably be  expected  to  accede  to  it  (a;);  but  the  fact 
that  it  contains  provisions  in  favour  of  the  debtor  or  inten- 
tionally excludes  a  particular  creditor  does  not  necessarily 
make  it  void  under  the  Act  («/).  So,  where  a  trader  debtor, 
knowing  that  a  writ  of  sequestration  was  about  to  be  issued 
against  'him,  vested  the  whole  of  his  property  in  trustees 
for  the  benefit  of  certain  of  his  creditors,  and  the  $eed 
contained  a  proviso  that  he  should  remain  in  possession  for 
six  months,  and  that  if  any  sequestration  should  be  enforced 
his  possession  was  to  cease,  it  was  held  that  the  deed,  though 
an  act  of  bankruptcy,  if  any  of  the  excluded  creditors  'had 
filed  a  petition  upon  it,  was  not  void  under  the  13th 
Eliz.  c.  5  (z).  Where,  as  in  the  case  just  cited,  the  trans- 
action is  in  the  nature  of  a  mortgage,  retention  of  possession 
by  the  grantor  until  default  is  made  is  no  evidence  of 
fraud;  but  it  is  otherwise  where  the  possession  is  retained 
after  what  purports  to  be  an  absolute  conveyance  of  the 
property  (a) ;  though,  even  in  this  case,  the  presumption  of 
fraud  may  be  rebutted  (&).  Where  a  creditor  was  entitled 
to  a  memorandum  by  which  the  debtor  had  a  fortnight 
before  his  death,  insolvent,  declared  himself  trustee  of  certain 
property  ^then  in  mortgage  to  him  and  of  a  bill  which  lie 
had  endorsed  to  the  creditor  to  secure  repayment  of  a  sum 
of  money,  it  was  held  that  the  creditor  was  entitled  to  the 

(0  Re  Holland,  1902,  2  Ch.  360,  373;  71  L.  J.  Ch.  518;  Jt« 
Gillespie,  (1913)  20  Mans.  311;  Re  Davies,  1921,  3  K.  B.  628. 

(w)  Janes  v.  Whitbread,  (1851)  11  C.  B.  406;  20  L.  J.  C.  P.  217; 
Godfrey  v.  Poolc,  (1868)  13  A.  C.  497,  502. 

(x)  Owen  v.  Body,  (1886)  5  A.  &  E.  28;  5  L.  J.  N.  S.  K.  B.  191; 
see  11  C.  B.  418;  and  Holt  v.  Kelly,  (1849)  13  Ir.  L.  R.  33;  aee 
Maskeleync  v.  Smith,  1903,  1  K.  B.  671,  676;  72  L.  J.  K.  B.  237,  240. 

(y)  Maskeleyne  v.  Smith,  sup. 

(z)  Alton  v.  Harrison,  (1869)  4  Ch.  622;  Boldero  v.  London  and 
Westminster  Discount  Co.,  (1879)  5  Ex.  D.  at  p.  51;  and  see  Olegg 
v.  Bromley,  1912,  3  K.  B.  474;  and  of.  Re  Fasey,  1923,  1  Ch.  1. 

(«)  Edwards  v.  Ilarben,   (1786)  2  T.  R.   587. 

(6)  Latimer  v.  Batson,  (1825)  4  B.  &.  C.  652;  4  L.  J.  (O.  S.)  K.  B. 
25;  see  Coote  on  Mortgages,  9th  cd.  pp.  204—205. 
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security  as  against  the  other  creditors,  the  debtor  having 
gained  no  personal  benefit  by  the  transaction  (c) .  And  even 
on  vthe  eve  of  bankruptcy,  suspected  by  both  parties,  a 
negotiation  in  good  faith  for  security  will  be  supported  (d] . 
Where  A.  conveyed  all  her  property  in  trust  for  her 
daughters  in  consideration  of  a  covenant  by  them  to  pay 
all  her  debts  incurred  up  to  date  in  connection  with  the 
property,  and  to  maintain  her,  the  transaction  was  held  to 
be  a  family  arrangement  made  in  good  faith  not  intended 
to  defraud  creditors'  (e). 

A  conveyance  to  a  creditor  with  the  intention  of  preferring 
such  creditor  over  others  is  not  fraudulent  under  the  statute 
unless  the  debtor  is  himself  benefited  by  the  conveyance  (/) ; 
for,  apart  from  the  rules  in  bankruptcy,  a  person  may  pay 
his  debts  in  any  order  he  pleases,  and  may  charge  'his 
property  as  he  will  as  security  for  paying  those  debts  (g}. 

Where  a  husband  being  entitled  jure  mariti  to  property 
makes  a  proper  settlement  thereof,  the  fact  that  he  makes 
the  life  interest  reserved  in  the  settlement  to  himself 
determinable  on  bankruptcy,  does  not,  in  the  absence  of 
evidence  of  indebtedness  by  the  husband  at  the  date  of 
the  settlement,  or  of  an  intention  on  his  part  to  enter  upon 
a  speculative  business,  raise  the  inference  that  the  settlement 
was  fraudulent  under  the  Act  (h) ;  nor,  it  seems,  is 
such  a  limitation  void  against  the  husband's  trustee  in 
bankruptcy  (i). 

Where  a  recovery  was  suffered  by  A.,  tenant  for  life,  and 
B.,  his  son,  tenant  in  tail  in  remainder,  and  by  the  deed 

(c)  Middleton  v.  Pollock,  (1876)  2  Ch.  D.  104;  45  L.  J.  Oh.  293; 
New  Prance  and  Garrard's  Trustee  v.  Hunting,  1897,  2  Q.  B.  19;  S.  C., 
sub  nom.  Sharp  v.  Jackson,  1899,  A.  C.  419. 

Of)  Smith  v.  Pilgrim,   (1876)  2  Ch.  D.   127. 

(e)  Golden  v.  Gillam,  (1861)  20  Ch.  D.  389;  51  L.  J.  Ch.  154,  50|3. 
Cf.  Cornish  v.  Clark,  (1872)  14  Eq.  184. 

(/)  Re   Lloyd's   Furniture   Palace,   Ltd.,    1925,    Ch.    853,   862. 

(00  Glegg  v.  Bromley,  1912,  3  K.  B.  474,  485;  and  see  Radcliffe  v. 
Abbey  Road,  $c.  Building  Soc.,  (1918)  87  L.  J.  Ch.  557.  See  also 
Bkcy.  Act,  1914,  as.  44  and  45.  (A)  Re  Holland,  1902,  2  Ch.  360. 

(i)  76.  at  p.  381;  and  see  Williams  on  Bkcy.  13th  ed.  pp.  301—3)02; 
Key  &  Elph.  12th  ed.  vol.  2,  p.  517,  n. 
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leading  the  uses  of  the  recovery,  A.'s  life  estate  was  limited    Chap.  XIV. 
to  B.,  in  order  to  defraud  A.'s  creditors,  and,  subject  thereto,         ct'6' 
the  property  was  settled  on  B.  for  life,  with  remainder  to  his 
first iand  other  sons  in  tail,  but  B.  was  not  privy  to  the  fraud, 
it  was  held  that  the  recovery  was  good,  and  that  the  deed 
leading  the  uses  was  bad;  so  that  A.'s  life  estate  passed  to 
his  assignees  in  a  subsequent  bankruptcy,  and  subject  thereto, 
B.  became  entitled  in  fee  simple  (fc). 

A  conveyance  with  the  intention  of  depriving  the  plaintiff  Effect  of 
in  an  action  of  the  fruits  of  his  verdict  has  been  held  to  be  ^""mlnt 
void  (?) ;  so,  also,  where  the  object  of  the  deed  was  to  defeat  ptndente  lite. 
proceedings' under  (a  winding-up  order  (m) .  But  the  intention 
to  defraud  must  be  clear;  thus,  where  A.  married  in  Hong 
Kong'on  May  31st,  1881,  and  on  October  8th  in  the  same 
year  was  served  with  a  writ  in  a  breach  of  promise  action, 
brought  against  him  in  England,  and  nine  days  later  made 
a  voluntary  settlement  of  a  legacy  of  500?.  (being  substan- 
tially all  his  property)  which  had  fallen  into  possession  on 
May  llth,  a  fact  of  which  he  had  not  been  aware  when 
he  married,  the  settlement  was  held  to  be  good,  there  being 
no  sufficient  evidence  of  an  intention  to  defraud  creditors, 
notwithstanding  that  the  plaintiff  in  the  action  recovered 
judgment  against  him  in  1882  for  5001.  damages,  and  Jie 
became  bankrupt  in  1884  (n);  and  a  conveyance,  pending 
an  action  or  judgment,  is  not  necessarily  void  if  supported 
by  a  valuable  consideration. 

It  was  at  one  time  thought  that  a  conveyance  could  be  Who  may 
set  aside  as  fraudulent  against  creditors  only  at  the  instance 
of  a  person  who  was  a  creditor  at  the  time  of  the  execution 

(*)  Tarleton  v.  Liddell,  (1861)  17  Q.  B.  390;  (1851)  4  De  G.  &  S.  538; 
20  L.  J.  Q.  B.  507;  Wake  field  v.  Gibbon,  (1857)  1  Giff.  401;  26  L.  J. 
Oh.  505. 

(T)  Barling  v.  Bishopp,  (1860)  29  Boav.  417;  Gonville's  Trustee  v. 
Patent  Caramel  Co.,  1912,  1  K.  B.  599;  tup.  p.  788,  n.  (6). 

(m)  Reese  River  Co.  v.  Atwell,  (1869)  7  Eq.  347. 

(«)  Ex  p.  Mercer,  (1886)  17  Q.  B.  D.  290;  55  L.  J.  Q.  B.  558;  and 
eeo  Marlow  v.  Orffill,  (1862)  8  Jur.  N.  S.  789,  829;  Darvill  v.  Terry, 
(1861)  6  II.  &  N.  807;  30  L.  J.  Ex.  355;  Jagger  v.  J.,  1926,  P.  93. 
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Chap.  XIV.    of  the  deed  (o).     But  this  view  has  not  been  approved  of  in 

'•     later  cases  (p),  and  now  by  s.  172  of  the  L.  P.  Act,  1925, 

every  conveyance  of  property  made  with  intent  to  defraud 
creditors  is  voidable  "  at  the  instance  of  any  person  thereby 
prejudiced,"  and  a  conveyance  might  of  course  prejudice  a 
person  who  becomes  a  creditor  after  the  date  of  the  deed.  As 
a  general  rule,  where  the  effect  of  a  settlement  is  to  make  it 
impossible  for  the  settlor  to  pay  in  full  his  existing  debts, 
an  intention  to  defraud  will  be  inferred  (q}. 

In  Ridler  v.  R.  (r),  a  father  gave  to  a  bank  in  1872  a, 
guarantee  for  the  overdraft  of  his  son  (a  farmer)  up  to 
1,OOOZ.  In  1877  (when  the  son's  overdraft  amounted  to 
1,515Z.)  the  father  assigned  to  a  trustee  a  leasehold  property 
of  the  value  of  200Z.  a  year  upon  trust  for  himseif 
for  life,  and  after  his  death  for  two  of  his  children.  At  the 
time  of  this  settlement  the  only  property  of  the  father, 
besides  the  leasehold,  consisted  of  a  debt  of  1,500Z.  owing  to 
him  by  the  son  before  mentioned  and  furniture  worth  less 
than  200Z. ;  but  it  did  not  appear  that  he  owed  any  debts, 
excepting  his  liability  to  the  bank  under  the  guarantee.  In 
1880  the  son  became  bankrupt,  and  a  dividend  was  paid  on 
his  debts  of  3s.  in  the  £.  It  was  held  that  the  settlement  was 
void  as  against  creditors,  as  amounting  to  a  settlement  of  all 
the  settlor's  property,  since  the  liability  under  the  guarantee 
must  be  regarded  as  substantial,  and  not  as  a  mere  nominal 
liability,  and  the  settlor  would,  after  the  settlement,  have 
nothing  to  meet  that  liability  except  the  debt  due  from  his 
son,  which  ex  hypothesi  could  only  be  a.  dividend  on  .his 
son's  estate. 

Mere  delay          Where  the  deed  comes  within  the  statute,  the  creditor's 
n°(rtot'0         right  is  a  legal  one,  and  will  not  be  affected  by  any  delay  in 

(o)  Ede  v.  Knowles,  (1843)  2  Y.  &  C.  O.  C.  172,  178;  see  Re 
Magawley's  Trust,  (1851)  5  De  G.  &  S.  1;  Barton  v.  Van  Heythuysen, 
(1853)  11  Ha.  126,  133;  Strong  v.  S.,  (1854)  18  Beav.  408. 

(p)  Spirett  v.  Willows,  (1864)  3  De  G.  J.  &  S.  293;  Re  Lane-Fox, 
1900,  2  Q.  B.  508,  513. 

(q)  See  Freeman  v.  Pope,  (1870)  5  Ch.  538;  Re  Lane-Fox,  sup. 

(r)  (1882)  22  Oh.  D.  74. 
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enforcing   it,    short   of    such    a  delay  as    bars    the  '  debt    Chap.  XIV. 
altogether  (a).  8ect'6- 

right  under 

It  was  held,  that  a  person  who  has  assisted  in  the  pre-  " 
paration  and  carrying  out  of  a  voluntary  deed,  is  not  thereby  has  assisted 


necessarily  precluded  from  enforcing  his  claim  adversely  to  it,  ln  P™?"11^ 
as  a  creditor  of  the  settlor;  but  this  was  reversed  on  appeal  (£).  deed  may  not 

claim  ad- 

The  Court  will  only  avoid  the  settlement  to  the  extent 
necessary  to  give  effect  to  the  creditors'  rights;  and  subject 
to  such  rights  the  provisions  of  the  settlement  will  hold 
good  (u). 

The    Bkcy.    Act,    1914    (which  takes  the  place  of  the  Howvolun- 
Act  of  1883),  contains  several  important  provisions    with 


reference  to  the  avoidance  of  voluntary  settlements.  By  s.  42  avoided 
(replacing  s.  47  of  the  Act  of  1883),  ,any  'settlement  of  Bankruptcy 
property  (not  being  a  settlement  made  before  and  in  con-  Aot- 
sideration  of  marriage,  or  in  favour  of  a  purchaser  (x)  or 
incumbrancer  in  good  faith  and  for  valuable  considera- 
tion (t/),  or  a  settlement,  made  on  or  for  the  wife  or  children 
of  the  settlor,  of  property,  which  has  accrued  to  him  after 
marriage  in  right  of  his  wife  (2))  is  made  void  as  against 
his  trustee  under  the  Act,  if  he  becomes  bankrupt  within  two 
years  after  the  date  of  the  settlement;  and  if  he  becomes, 
bankrupt  at  any  subsequent  time  within  ten  years  from  such 
date,  then  it  is  also  to  be  void,  unless  the  parties  claiming 
under  it  can  prove  that  the  settlor  was,  at  the  time  of  making 
the  settlement,  able  to  pay  all  his  debts  without  the  aid  of  the 

0)  Re  Maddever,  (1884)  27  Gh.  D.  523;  53  L.  J.  Oh.  998;  Hewitt, 
Lim.  of  Actions,  p.  191,  n.  («). 

(0  Olliver  v.  King,  (1855)  1  Jur.  N.  S.  1066;  rev.  (1856)  8  D.  M. 
&  G.  110;  cf.  -Re  Bagley,  19-11,  1  K.  B.  317;  Huddersfield  Fine  Worttedt, 
Ltd.  v.  Todd,  (1925)  42  T.  L.  R.  52. 

(«)  Ideal  Bedding  Co.  v.  Holland,  1907,  2  Oh.  157. 

(#)  As  to  the  meaning  of  "  purchaser  "  in  this  section,  see  Ex  p.  Hill- 
man,  (1879)  10  Oh.  D.  622;  48  L.  J.  Bkcy.  77;  Ilance  v.  Harding, 
(1688)  20  Q.  B.  D.  732,  738;  Re  Parry,  1904,  1  K.  B.  129;  73 
L.  J.  K.  B.  83;  Re  Pope,  1908,  2  K.  B.  169;  Re  Macdonald,  1920,  1 
K.  B.  205. 

(y)  See  Mackintosh  v.  Pogose,  1895,  1  Oh.  505;  64  L.  J.  Ch.  274; 
Me  Tetley,  (1896)  66  L.  J.  Q.  B.  Ill;  affd.  3  Manson,  321. 

(2)  Ex  p.  Home,  (1886)  54  L.  T.  301;  Re  Bower  Williamt,  1927, 
1  Oh.  441. 
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Ohap.  XIV.    property  comprised  in  such    settlement  (a),  and    that   the 

_J .  interest  of  the  settlor  in  such  property  had  passed  to  the 

trustee  of  such  settlement  on  the  execution  thereof  (6).  And 
by  sub-s.  (2),  any  covenant,  or  contract  made  in  consideration 
of  marriage,  for  the  future  settlement  upon  or  for  the  settlor's 
wife,  husband  or  children  of  any  money  or  property  wherein 
the  settlor  had  not,  at  the  date  of  the  marriage,  any  estate 
or  interest  whether  vested,  or  contingent,  in  possession,  or 
remainder,  and  not  being  money  or  property  of  or  in  right  of 
the  settlor's  wife  or  husband,  is  made  void  as  against  the 
trustee,  if  the  settlor  becomes  bankrupt  and  the  covenant  or 
contract  has  not  been  executed  at  the  date  of  the  commence- 
ment of  such  bankruptcy  (c).  By  sub-s.  (3),  a  payment  of 
money  or  transfer  of  property  by  the  settlor  in  pursuance  of 
such  a  covenant  or  contract  as  aforesaid  is  to  be  void  against 
the  trustee  in  bankruptcy,  unless  the  persons  to  whom  the 
payment  or  transfer  was  made  prove  (1)  that  the  payment 
or  transfer  was  made  more  than  two  years  before  the  bank- 
ruptcy, or  (2)  that  at  the  date  of  payment  or  transfer  the 
settlor  ,was  able  to  pay  all  his  debts  without  the  aid  of  the 
money  paid  or  property  transferred,  or  (3)  that  the  payment 
or  transfer  was  in  pursuance  of  a  covenant  or  contract  to  pay 
or  transfer  money  or  property  expected  to  come  to  the  settlor 
from  or  on  the  death  of  a  particular  person  named  dn  the 
covenant  or  contract,  and  was  made  within  three  months 
after  the  money  or  property  'came  into  the  possession  .or 
under  the  control  of  the  settlor. 

The  word  "  settlement  "  is  for  the  purposes  of  s.  42  of  the 
Bkcy.  Act,  1914,  to  include  any  conveyance  or  transfer 
of  property.  But  it  has  been  held  not  to  include  a  gift  of 
money  to  a  son  for  the  purpose  of  setting  him  up  in 
business  (d) .  The  section  does  not  apply,  where  the  estate  of 

(a)  But  this  does  not  include  the  interest  which  the  settlor  himself 
takes  under  the  settlement:  Re  Lowndes,  (1887)  18  Q.  B.  D.  677;  56 
L.  J.  Q.  B.  425. 

(ft)  See  Shrager  v.  March,  1908,  A.  O.  402. 

(c)  See  Re  Bulteel's  Settlements,  1917,  1  Ch.  251;  Re  Dent,  1923, 
1  Ch.  113. 

(rf)  Ex  p.  Harvey,  (1885)  15  Q.  B.  D.  682;  54  L.  J.  Q.  B.  554;  Re 
Plummer,  1900,  2  Q.  B.  790;  69  L.  J.  Q.  B.  936. 
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a  deceased  insolvent  is  being  administered  (e) ;  and  it  only  Chap.  XI V. 

applies  to  a  settlement  of  the  settlor's  own  property,  and  w  ' 

does  not  extend  to  settlements  made  in  exercise  of  a  mere 
power  of  appointment  (/)  Nor  does  the  section  make  a 
voluntary  settlement  void  against  the  settlor's  trustee  in 
bankruptcy  from  its  date,  but  only  from  the  time  when  the 
trustee's  title  accrues ;  hence,  if  the  property  comprised  in  the 
settlement  has  been  sold  to  a  purchaser  in  good  faith  and 
for  value,  before  the  trustee's  title  accrued,  the  purchaser's 
title  will  be  good  against  the  trustee  (#).  Although  a 
settlement  may  be  void  against  the  trustee,  he  has  no  priority 
over  incumbrancers  claiming  under  the  settlement  (&). 

By  s.  44  (replacing  s.  48  of  the  Bkcy.  Act,  1883),  every.  Under  s.  44. 
conveyance  or  transfer  of  property,  or  charge  thereon  made, 
every  payment  made,  every  obligation  incurred,  and  every 
judicial  proceeding  taken  or  suffered  by  any  person  unable 
to  pay  his  debts  as  they  become  due,  from  his  own  money 
in  favour  of  any  creditor,  or  of  any  person  in  trust  for  any 
creditor,  with  a  view  of  giving  such  creditor,  or  any  surety 
or.guarantor  for  the  idebt  due  to  such  creditor,  a  preference  (i) 
over  the  other  creditors,  is  to  be  deemed  fraudulent  and  "void 
as  against  the  trustee,  if  the  person  making,  taking,  paying, 
or  suffering  the  same  is  adjudged  bankrupt  on  a  bankruptcy; 
petition  presented  within  three  months  (fc)  after  the  date  of 
making,  taking,  paying,  or  suffering  the  same;  but  the 
section  is  not  to  affect  the  rights  of  any  person  making  title 
in  good  faith,  and  for  valuable  consideration  through  or  under 
a  creditor  of  the  bankrupt  (Z). 

O)  Re  Gould,  (1887)  19  Q.  B.  D.  92;  56  L.  J.  Q.  B.  333;  see 
Hasluck  v.  Clark,  18*99,  1  Q.  B.  699. 

(/)  Re  Mathieson,  1927, 1  Ch.  283. 

(g)  Re  Carter  and  Kenderdine,  1897,  1  Oh.  776;  66  L.  J.  Ch.  408; 
Re  Hart,  1912,  3  K.  B.  6;  cf.  Re  Gunsboury,  1920,2  K.  B.  425. 

(A)  Sanguinetti  v.  Stuckey's  Bkg.  Co.,  1895,  1  Ch.  176;  64  L.  J. 
Ch.  181;  Re  Farnham,  1895,  2  Ch.  799;  64  L.  J.  Ch.  717.  See  Litter  v. 
Hooson,  1908,  1  K.  B.  174. 

(t)  As  to  what  is  a  fraudulent  preference,  see  Williams  on  Bkcy. 
13th  ed.  p.  309  et  seq. 

(&)  See  Re  Liverpool  Guarantee  Co.,  (1882)  30  W.  E.  378. 

(0  It  would  seem  that  the  protection  is  not  under  this  section  ex- 
tended to  the  creditor  himself  as  well  as  to  those  claiming  under  him,  as 
was  held  to  be  the  case  under  s.  92  of  the  Act  of  1869;  see  Butcher 
v.  Stead,  (1875)  L.  E.  7  H.  L.  839;  44  L.  J.  Bank.  129. 
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Chap.  xiv.  (7)  Eviction  of  purchaser— what  terms  usual. 

Sect.  7. 

On  what  Where  a  purchaser  for  value  is  evicted  in  Equity,  under 

terms  a  a  prior  title,  he  will  be  credited  with  all  moneys  expended 

purchaser  is  ...  .  .  .     . 

evicted  in        by  him  in  necessary  repairs  or  permanent  improvements  (m) 
Equity.  (except  improvements  made  after  he  has  discovered  the  defect 

of  title  (ft));  and  will  be  debited  with  the  rents  which  he  has 
received;  but,  unless  guilty  of  actual  fraud  or  purchasing 
with  notice  of  an  infant's  title  (o),  the  account  will  not 
extend  to  such  rents  as,  without  his  neglect  or  default,  he 
might  have  received  (p) ;  nor  will  he  be  conclusively  bound 
by  his  admissions  in  his  answer  as  to  receipts  (<?);  nor, 
except  in  cases  where  the  defendant  fills  a  fiduciary 
character,  will  the  account,  as  a  general  rule,  be  carried  back 
beyond  the  filing  of  the  bill  (r).  Where  a  mortgagee,  claim- 
ing under  a  tenant  for  life,  remained  in  possession  after  the 
death  of  the  tenant  for  life,  of  which  he  was  in  ignorance,  it 
was  held  that  he  must,  in  default  of  equitable  considerations, 
account  to  the  remainderman  for  six  years'  arrears  of  rents 
prior  to  the  filing  of  the  petition,  on  the  analogy  of  a  legal 
claim  (s).  Annual  rests  will  not  be  directed,  unless  a  special 
case  for  that  form  of  decree  be  made  on  the  pleadings  (t) ; 
and  the  decree  should  contain  a  direction  for  just  allow- 
ances (M).  Where  a  man  completed  the  purchase  of,  and 

O)  Mill  v.  Hill,  (1852)  3  H.  L.  C.  828;  see  L.  P.  Act,  1925,  s.  183. 

(•M)  Kenney  v.  Browne,  (17%)  3  Eidg.  P.  C.  462,  518;  Clare  Hall 
v.  Harding,  (1848()  6  Ha.  273;  17  L.  J.  Ch.  301. 

(o)  Mom field  v.  Eyre,  (1845)  8  Beav.  250;  14  L.  J.  Ch.  260; 
Howard  v.  Earl  of  Shrewsbury,  (1874)  17  Eq.  378. 

(?)  Howell  v.  H.,  (1837)  2  M.  &  O.  478. 

(?)  8.  C. 

(r)  Thomas  v.  T.,  (1855)  2  K.  &  J.  7<9,  85;  25  L.  J.  Oh.  159;  Wall 
v.  Stanwick,  (1887)  34  Ch.  D.  763;  Corea  v.  Apperhamy,  1912,  A.  C.  230; 
Muttemayagaru  v.  Brito,  1918,  A.  C.  895;  and  see  Hicks  v.  Sallitt, 
(1854)  3  D.  M.  &  G.  782,  813;  23  L.  J.  Ch.  571;  Nanney  v.  Williams, 
(1«56)  22  Bear.  452,  470;  Penny  v.  Allen,  (1857)  7  D.  M.  &  G.  409, 
427;  Morgan  v.  M.,  (1870)  10  Eq.  99;  39  L.  J.  Ch.  493. 

(s)  Hickman  v.  Upsall,  (1876)  4  Ch.  D.  144;  46  L.  J.  Ch.  245; 
Forster  v.  F.,  1918,  1  Ir.  E.  95,  105. 

(0  Neesom  v.  Clarkson,  (1845)  4  Ha.  97;  see  Donovan  v.  Frickcr, 
(1827)  Jac.  165;  Nat.  Bank  of  Australasia  v.  United,  $c.  Co.,  (1879) 
4  A.  C.  391,  409. 

(w)  Howell  v.  H.,  (1837)  2  M.  &  O.  478. 
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paid  for,  an  estate  which  his  wife  had  contracted  for  before  Chap.  XIV. 
marriage,  and  then  sold  it  without  her  concurrence,  the  pur- 
chasers (who  were  treated  as  purchasers  with  notice  of  the 
wife's  title),  upon  being  evicted  by  the  wife's  heir  after  the 
husband's  death,  were  allowed  a  lien  on  the  estate  for  the 
purchase-money  paid  by  the  husband  and  far  moneys 
•expended  in  lasting  improvements  from  the  date  of  his  pur- 
chase, with  interest;  but,  accepting  this  relief,  they  were 
treated  as  mortgagees  in  possession;  and  were  debited  with 
rents  received,  or  which  might  but  for  wilful  default  have 
'been  received,  during  the  like  period  (#). 

A  person  claiming  under  a  fraudulent  deed,  void  at  Law,  "Whether  he 
cannot,  generally,  claim  for  improvements  or  repairs  (y] ;  improvements 
but  the  rule  may  be  different  when  relief  against  the  deed  °r  repairs, 
is  given  in  Equity  (z),  and  although  the  deed  is  invalid, 
the  defendant  has  not  been  guilty  of  fraud  (a}.     Even  at 
Law,  in  an  action  for  mesne  profits,  an  allowance  might  be 
made  for  ground-rent,  rates,  and  taxes  (?>).    Where  there  is 
a  mere  legal  right  to  be  determined  at  Law,  it  seems  doubtful 
whether  a  Court  of  Equity  has.  jurisdiction  to  make  an  allow- 
.ance  to  the  evicted  party  for  money  expended  in  repairs  (c). 


When    the    purchase  is  of  the  estate  of  an  infant,   the  If  estate 
purchaser   may,  it  seems,  be  treated  as  a  bailiff,    and    be  infant! 
charged  with  interest  on  his  balances,  and  with  such  rents 


O)  See  Neesom  v.  Clarkson,  (1842)  2  Ha.  163,  176;  (1845)  4  Ha.  97; 
qucere  whether  an  allowance  should  not  have  been  made  for  interest 
upon  the  difference  between  Clarkson's  and  Syke's  purchase-money,  the 
•account  of  rents  and  profits  being  carried  back  to  the  date  of  Syke's 
purchase.  And  see  and  consider  Parkinson  v.  Hanbury,  (1867)  L.  R.  2 
H.  L.  1;  36  L.  J.  Ch.  292,  and  Lord  VVestbury's  comments  on  Neesom  v. 
Clarks&n,  in  so  far  as  it  was  held  that  the  purchasers  took  with  notice, 
.and  were  bound  to  account  on  the  same  footing  as  mortgagees  in  pos- 
session. See,  too,  Maddison  v.  Chapman,  (1861)  1  J.  &  II.  470. 

(y)  Musadee  v.  Meerza,  (1854)  8  Mo.  P.  C.  90,  113. 

(z)  Hamblyn  v.  Ley,  (1743)  3  Sw.  301;  Trevelyan  v.  White,  (1839)  1 
Beav.  588;  Stepney  v.  Biddulph,  (1865)  13  W.  R.  576. 

(a)  Stepney  v.  Biddulph,  ib. 

(6)  Barber  v.  Brown,  (1866)  1  O.  B.  N.  S.  121;  26  L.   J.  C.  P.  41. 

<c)  Hooper  v.  Cooke,  (1855)  20  Bcav.  639;  affd.  2  Jur.  N.  S.  527. 
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have  received  but  for  wilful  default  (d)  ;  and 
the  account  will  not  be  limited  to  a  period  of  six  years  next 
before  the  filing  of  the  bill,  but  will  be  carried  back  to  the 
commencement  of  the  purchaser's  possession  (e)  ;  and  this 
extraordinary  relief  is  not  to  be  confined  to  cases  where  the 
infant  has  been  in  possession  by  himself  or  his  guardian  (/). 

^"8  a  £eneral  ru^e'  where  the  defendant  fills  a  fiduciary 
character  the  account  is  directed,  either  from  the  commence- 
ment of  his  occupancy,  or  from  six  years  before  the  com- 
mencement of  the  action,  at  the  discretion  of  the  Court  (g}. 
And  where  a  defendant's  entry  might  be  lawful  as  a  trustee, 
or  unlawful  as  a  trespasser,  he  will  be  held  to  have  entered 
under  his  lawful  title  (hi). 


Section  8.  (g)  Contribution  to  paramount  charges. 

Contribution        Where  an  estate  subject  to  a  paramount  charge  becomes 

by  purchasers  . 

to  paramount  divided  amongst  several  purchasers,  it  becomes  a  matter  ot 
charge.  some  difficulty  to  determine  the  proportions  in  which  they 

are  to  bear  it  as  between  themselves  («).     The  authorities 
seem  to  lead  to  the  following  conclusions,  viz.  :— 

If  two  estates,  X.  and  Y.,  are  subject  to  a  common  charge, 
and  estate  X.  is  sold  to  A.,  the  sale  not  being  expressed  to- 

(d)  Slow  field  v.  Eyre,  (1845)  8  Beav.  250;  14  L.  J.  Ch.  260;  and 
see  Wyllie  v.  Ellice,  (1848)  6  Ha.  506. 

0)  Hicks  v.  Sallitt,  (1864)  3  D.  M.  &  G.  782;  23  L.  J.  Ch.  571; 
Schroder  v.  8.,  (1854)  Kay,  578,  590;  23  L.  J.  Ch.  916;  Hicks  v. 
Hastings,  (1857)  3  K.  &  J.  701;  Nanney  v.  Williams,  (1856)  22  Beav. 
452.  i 

(/)  See  Howard  v.  Shrewsbury  {Earl  of),  (1874)  17  Eq.  378,  398,. 
overruling  Crowther  v.  C.,  (1857)  23  Beav.  305. 

(0)  Thomas  v.  T.,  (1865)  2  K.  &  J.  79,  85;  25  L.  J.  Ch.  159; 
Tinker  v.  Eodwell,  (1893)  69  L.  T.  591;  and  see  Penny  \.  Allen,  (1857) 
7  D.  M.  &  G.  409;  Wall  v.  Stanwick,  (1887)  34  Ch.  D.  763;  56  L.  J. 
Ch.  301;  Re  Hobbs,  (1887)  36  Oh.  D.  553;  57  L.  J.  Ch.  184.  Of. 
Ee  Mackay,  1906,  1  Ch.  25. 

(A)  Thomas  v.  T.,  (1855)  2  K.  &  J.  79;  Corea  \.  Apperhamy,  1912, 
A.  C.  230,  236;  Muttemayagaru  v.  Brito,  1918,  A.  C.  895. 

(t)  See  Jarm.  Conv.  3rd  ed.  Vol.  IX.  pp.  127  et  seq.,  where  the- 
earlier  authorities  are  cited;  and  see  Aicken  v.  Macklin,  (1838)  1 
D.  &  Wai.  621;  Handcock  v.  H.,  (1850)  1  Ir.  Ch.  K.  444;  Re  Jonesr 
1893.  2  Ch.  461,  470  et  seq. 
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be  subject  to  the  charge,  A.  will,  as  against  the  vendor  and   G***P- XIV- 
his  representatives,  have  a  prifnd  facie  equity,  in  the  absence  - 
of  express  agreement,  and  whether  or  no  he  had  notice  of 
the  charge,  to  throw  it  primarily  on  estate  Y.  in  exoneration 
of  estate  X.  (fc). 

If,  then,  estate  Y.  is  subsequently  sold  to  B.  with  notice  (Z) 
of  the  charge  and  of  the  prior  sale  of  X.  to  A.,  B.  purchases 
with  notice  of  A.'s  equity,  and  the  entire  charge  must  rest 
primarily  upon  Y.  (rn). 

If  B.,  at  the  time  of  his  purchase,  has  notice  of  the  charge 
as  affecting  Y.,  but  is  not  led  to  suppose  that  estate  X.  iis 
ajso  subject  to  it,  or  if  he  purchases  without  notice  of  the 
charge,  and  A.  purchased  with  notice  of  the  charge  as 
affecting  Y.,  in  either  of  these  cases,  it  is  conceived,  B.'s 
equity  is  inferior  to  A.'s,  and  the  entire  charge  must  rest 
primarily  upon  Y. 

If  B.  purchases  with  notice  of  the  charge  as  affecting  Y., 
and  with  no  notice  of  the  sale  to  A.,  and  is  led  to  suppose 
that  X.  is  subject  to  the  charge,  or  if  both  purchase  without 
notice  of  the  charge,  B.'s  equity  would  appear  in  either  case 
to  be  equal  in  degree  to  A.'s(w);  so  that,  either  party,  by 
taking  a  transfer  of  the  charge  and  the  securities  (supposing 
them  to  be  such  as  to  give  the  incumbrancer  a  claim  at 
Law  against  the  two  estates),  would,  it  is  conceived,  be  able 
to  throw  the  charge  exclusively  upon  the  other  (o). 

In  connection  with  the  question  discussed  above,  a  dis- 
tinction has  been  drawn  between  cases  where  the  common 
charge  is  a  paramount  charge  and  cases  where  the  charge 

(ft)  Re  Jones,  sup.  at  p.  472;  Flint  v.  Howard,  1893,2  Ch.  54,  72,  78; 
€2  L.  J.  Ch.  804;  Wood  v.  West,  (1895)  40  Sol.  J.  114;  and  see  He 
Darley's  Estate,  1907,  2  €h.  465;  Re  Best,  1924,  1  Ch.  42. 

(T)  Upon  the  question  of  notice,*the  provisions  of  the  L.  C.  Act,  1925, 
must  be  borne  in  min£;  see  inf.  p.  1020  et  seq. 

(m)  Tighe  v.  Dolphin,  1906,  1  Ir.  R.  305;  but  see  Hamilton  v.  Royte, 
(1804)  2  Sch.  &  L.  315,  328. 

(«)  Ocean  Accident,  $c.  Corp.  v.  Collum,  1913,  1  Ir.  R.  337. 

(o)  See  Titley  v.  Davies,  (1743)  2  Y.  &  C.  0.  C.  399;  and  aee 
Sober  v.  Kemp,  (1847)  6  Ha.  155. 
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Chap.  XIV.  was  created  by  the  grantor,  and  under  which,  therefore,  he 
is  personally  liable.  Thus,  where  A.  deposited  with  his 
bankers  as  security  for  his  overdraft  a  policy  and  the  title 
deeds  of  certain  leasehold  property,  and  afterwards  made  a 
voluntary  assignment  of  the  lease  to  his  wife  (without 
mention  of  the  charge  and  without  covenants  for  title),  and 
after  his  death  the  bank  paid  themselves  the  money  owing; 
to  them  out  of  the  policy  moneys,  it  was  held  that  the 
charge  not  being  a  paramount  charge,  but  being  one  created 
by  the  testator,  there  was  no  equity  to  which  the  benefi- 
ciaries under  the  testator's  will  could  require  the  widow  to 
contribute  to  the  payment  (p). 


Marshalling. 


Consolida- 
tion. 


If,  where  two  estates,  X.  and  Y.,  are  subject  to  a  common 
charge  in  favour  of  A.,  estate  X.  alone  is  mortgaged  to  B., 
B.  is  entitled  to  have  the  securities  marshalled,  and  to  throw 
A.'s  mortgage  primarily  on  estate  Y.  in  exoneration  of 
estate  X.  (#).  The  right  of  a  subsequent  mortgagee  of  one 
of  the  estates  to  marshal  is  an  equity  which  is  not  enforceable 
against  third  parties,  that  is,  against  any  one  except  the 
mortgagor  and  his  legal  representatives  claiming  as  volun- 
teers under  him;  it  is  not  enforced  against  a  mortgagee  or 
purchaser  of  the  other  estate;  if  both  estates  are  subject 
to  separate  second  mortgages  the  Court  apportions  the  first 
mortgage  between  them  (r~). 

Where  two  separate  estates,  each  of  which  was  subject  to  a 
prior  mortgage,  were  by  the  same  deed  mortgaged  to  A.  for* 
securing  an  entire  sum,  and  the  two  prior  mortgages  were 
subsequently  transferred  to  B.,  with  notice  of  A.'s  charge, 
A.  could  not  insist  on  redeeming  one  estate  without  the 

O)  Be  Parley's  Estate,  1907,  2  Ch.  466;  followed  in  Re  Best,  1924, 
2  Ch.  24. 

(?)  See  Gibson  v.  Seagrim,  (1855)  20  Beav.  614;  24  L.  J.  Ch.  782; 
Flint  v.  Howard,  18S3,  2  Ch.  54,  72—73;  62  L.  J.  Ch.  804;  Re  Chute, 
1914,  1  Ir.  R.  180;  Marsh  v.  Lee,  1  Wh.  &  T.  L.  C.  notes;  and 
Aldrich  v.  Cooper,  ib.;  and  see  Coote  on  Mortgages,  9th  ed.  p.  802 
et  seq. 

(f)  Moxon  v.  Berkeley  Mut.  Benefit  Bldg.  Soc.,  (1890)  59  L.  J.  Ch. 
524;  per  Kay,  L.  J.,  in  Flint  v.  Howard  1803,  2  Ch.  54,  73;  62  L,.  J. 
Ch.  804,  813;  Baglioni  v.  Cavalli,  (1901)  49  W.  E.  236;  Smyth  v.  Toms, 
1918,  1  Ir.  E.  338. 
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other  (s).     The  principle  which  now  governs  the  doctrine    Chap.  XIV. 

of  consolidation,  so  far  as  that  doctrine  still  exists  in  spite  __L_1_ 

of  s.  93  of  the  L.  P.  Act,  1925  (re-enacting  s.  17  of  the 
Conv.  Act,  1881),  is,  that  the  purchaser  of  an  equity  of 
redemption  takes  it  subject  to  all  other  equities  which  at 
the  date  of  his  purchase  affected  it  in  the  hands  of  his 
vendor — of  which  the  right  of  the  mortgagee  to  consolidate 
his  charge  on  that  particular  property  with  other  charges 
then  held  by  him  on  other  property  at  the  same  time  redeem- 
able under  the  same  mortgagor  (<)  is  one — and  subject  to 
those  equities  only;  so  that  he  cannot  be  affected  by  any 
equities  subsequently  created  by  the  mortgagor  (w).  Thus, 
where  a  mortgagor  assigned  the  equity  of  redemption  of  one 
property  to  A.,  and  afterwards  mortgaged  another  property 
to  the  mortgagee  of  the  first,  A.  was  held  entitled  to  redeem 
the  first  mortgage  without  redeeming  the  second  (z).  And 
where  a  mortgagor  mortgages  two  properties  separately  to 
separate  mortgagees,  and  then  assigns  the  equity  of  redemp- 
tion of  one  of  them  (whether  by  way  of  sale  or  mortgage 
is  immaterial),  and  the  two  mortgages  subsequently  become 
united  in  the  same  mortgagee,  such  mortgagee  cannot  insist 
on  the  assignee  of  the  equity  of  redemption  redeeming  both 
mortgages  together  Q/). 

Where  two  properties  are  mortgaged  by  the  same  mort- 
gagor to  the  same  mortgagee,  an  assignee  of  the  equity  .pf 
redemption  in  either  property  takes  the  same  (in  cases  where 

(*)  Vint  v.  Padget,  (1858)  2  D.  &  J.  611;  Pledge  v.  White,  1896, 
A.  C.  187;  65  L.  J.  Gh.  449.  The  mortgagee  is  not  bound  to  exercise 
his  right  to  consolidate:  Re  Thomson,  1912,  1  Ir.  R.  194. 

(<)  The  doctrine  only  applies  where  there  is  the  same  mortgagor  of 
both  properties;  and  accordingly  where  the  mortgagor  of  one  ot  the 
properties  holds  the  same  as  trustee  for  the  mortgagor  of  the  other 
property,  the  right  to  consolidate  cannot  be  exercised,  even  though  the 
trustee-mortgagor  may  have  conveyed  the  equity  of  redemption  to  his 
cestui  que  trust:  Sharp  v.  Richards,  1909,  1  Ch.  109.  See  sup.  p.  461. 

(u)  Jennings  v.  Jordan,  (18<81)  6  A.  C.  698,  701 ;    51  L.  J.  Ch.  129. 

(y)  Harter  v.  Colman,  (1862)  19  Ch.  D.  630;  51  L.  J.  Ch.  481; 
Minter  v.  Carr,  1894,  3  Ch.  498;  63  L.  J.  Ch.  705;  Pledge  v.  Whit*, 
1896,  A.  C.  187;  65  L.  J.  Ch.  449;  Hughes  v.  Britannia,  $c.  Building 
Soc.,  1906,  2  Ch.  pp.  611  and  612;  Coote  on  Mortgages,  9th  ed.  pp.  886— 
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Chap.  XIV.    the  right  to  consolidate  has  been  expressly  retained),  subject 

-  to  the  mortgagee's  right  to  consolidate;  and  in  such  a  case 

the  mortgagee  does  not  lose  his  right  to  consolidate,  by  giving 

notice  calling  in  the  money  owing  on  one  of  the  properties 

only  (z). 

Arises  in  fore-  The  right  to  consolidate  two  or  more  securities  from  the 
redemption  same  mortgagor  arises  not  only  where  the  action  is  for 
actions;  redemption,  but  equally  in  a  foreclosure  action  (a),  on  the 

ground  that  the  latter  action  is  in  its  nature  a  claim  that  the 
owner  of  the  equity  of  redemption  shall  exercise  his  equitable 
but  only          right  then  or  never.     But  a  mortgagee  can  only  consolidate 
when  both  mortgage  debts  have  become  due  (6);  and  there 


both  secu-  cannot  be  consolidation  where  one  of  the  securities  has  ceased 
to  exist,  e.g.,  by  the  determination  of  the  term  of  a  mort- 
gaged leasehold  or  of  a  life  interest  (e).  And  it  is  essential 
to  the  doctrine  that  both  mortgages  should  be  united  in  one 
hand;  it  is  not  sufficient  that  A.  and  B.  should  be  jointly 
entitled  to  one  and  A.  solely  to  another  (d). 

Effect  of  However,  where  the  mortgages  or  one  of  them  are  or  is 

L.  P.  Act,        made  after  1881,  the  old  equitable  doctrine  of  consolidation 
1925  (re-         fo^  noj.  apply  unless  it  forms  a  term  of  the  contract  between 

enacting  s.  17  rr  J 

of  Conv.  Act,  the  parties  that  it  shall  do  so,  notwithstanding  the  statute. 

|  QQ1\ 

In  the  absence  of  the  expression  of  such  an  intention  (0)  in 
the  mortgage  deeds  or  one  of  them  (/),  a  mortgagor  (which 
expression  includes  any  person  from  time  to  time  deriving 
title  under  the  original  mortgagor)  seeking  to  redeem  is 
entitled  to  do  so  without  paying  any  money  due  under  any 
separate  mortgage  made  by  him,  or  by  any  person  through 

(z)  Griffith  v.  Pound,  (1889)  45  Ch.  D.  553. 

(«)  Selby  v.  Pomfret,  (1861)  3  D.  F.  &  J.  at  p.  598;  Coote,  9th  ed. 
p.  883. 

(6)  Cummins  v.  Fletcher,  (1880)  14  Ch.  D.  699. 

(c)  Re  Raggett,  (I860)  16  Ch.  D.  117;  50  L.  ,J.  Ch.  J187;  Re 
Gregson,  (1887)  36  Ch.  D.  223,  226. 

09  Riley  v.  Hall,  (1898)  79  L.  T.  244;  Coote,  9th  ed.  p.  891. 

(e)  See  Bird  v.  Wenn,  (1886)  33  Ch.  D.  215;  55  L.  J.  Ch.  722; 
Farmer  v.  Pitt,  1902,  1  Oh.  954;  71  L.  J.  Ch.  500. 

(/)  See  Andrews  v.  City  Benefit  Bldg.  Soc.,  (1881)  44  L.  T.  641; 
Griffith  v.  Pound,  (1689)  45  Ch.  D.  553;  59  L.  J.  Ch.  522;  Re  Salmon, 
1903,  1  K.  B.  147;  72  L.  J.  K.  B.  125. 
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whom  he  claims,  on  property  other  than  that  comprised  in  Chap.  XIV. 
the  mortgage    which   he  seeks    to    redeem  (g).     And    the 
section  applies  not  only  to  the  debts,  but  also  to  the  costs  of 


an  action  to  foreclose  two  separate  mortgages.  Thus,  in  an  as  to  debts. 
action  to  foreclose  two  mortgages  which  are  not  liable  to  be 
consolidated,  the  whole  of  the  costs  cannot  be  charged  against 
each  estate,  because  that  would  amount  to  a  consolidation  as 
to  costs;  but  each  estate  must  bear  the  costs  of  the  fore- 
closure and  redemption  so  far  as  they  were  attributable  to 
itself  (h). 

If  A.  and  B.  simultaneously  purchase  estates  X.  and  Y.,  Purchaser 
with  notice  of  a  common  charge,  supposed  to  be  invalid,  but 


which  eventually  proves  not  to  be  so,  and  without  making  charge 

.  .        „  ,  .  ,  .     .  supposed  to 

any  provision  for  such  a  contingency,  such  charge,  it  is  con-  be  invalid. 
ceived,  would,  as  between  the  purchasers,  be  borne  by  the 
two  estates,  in  shares  proportioned  to  their  respective  values 
at  the  date  of  the  purchase. 


(9)  The  rights  of  third  parties  after  conveyance  in  Section  9. 

various  cases. 


The  L.  C.  C.  Act,  1845,  enables  the  promoters  of  'an  Provision  in 

L  C   C   Act 

undertaking  who  have  purchased  land,  upon  the  discovery  at  18'45('  for 
any  time    of   the   existence  of  any  outstanding  estates   or  purchase  of 
interests  therein,  which  through  mistake  or  inadvertence  they  interests. 
have  failed  to  purchase  or  pay  compensation  for,  to  purchase 
or  pay  compensation  for  the  same  without  disturbance   to 
their  possession  (i). 

Where  an  estate  was  devised  to  A.,  subject  to  the  payment  Estate  sold 

,  ,   subject  to 

of  a  legacy  —  which  was  held  to  charge  only  the  estate,  and  charge 


not  A.  personally—  and  A.  sold  the  estate  to  B.  with  notice 

of  the  legacy,  but  without  any  reduction  of  purchase-money  invalid,  in- 

being  made  in  respect  thereof  (the  parties  having  determined  has\ociatm 

on  vendor. 

(?)  L.  P.  Act,  1925,  s.  93,  replacing  s.  17  of  the  Conv.  Act,  1881. 

(A)  De  Caux  v.  Skipper,  (1&86)  31  Ch.  D.  635,  overruling  Clapham 
v.  Andrews,  (1884)  27  Ch.  D.  679;  53  L.  J.  Ch.  792. 

(t)  See  ss.  124—126;  Thomas  v.  Barry  Dock  Co.,  (1889)  5  T.  L.  B. 
360;  Hyde  v.  Manchester  Corp.,  (1852)  5  De  G.  &.  S.  249;  Cooke  v. 
L.  C.  C.,  1911,  1  Oh.  604. 
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to  keep  the 

same  alive. 


that  the  charge  was,  upon  technical  grounds,  inoperative),  it 
was  held  that  the  legatee  could  not  treat  A.  as  a  trustee  in 
respect  of  so  much  of  the  purchase-money  as  would  answer 
the  legacy  (If). 

The  creditors  of  a  testator  cannot  follow  property  into 
the  hands  of  a  purchaser  who  has  obtained  the  legal  estate 
from  the  testator's  personal  representative  or  from  a  devisee, 
if  the  conveyance  to  such  purchaser  was  made  before  action 
brought  (Z). 

It  was  long  considered  that  where  a  mortgagee  purchased 
and  took  a  conveyance  to  himself  of  the  equity  of  redemption, 
he  thereby  let  in  all  intermediate  incumbrances  of  which  he 
had  notice  (m) ;  unless  the  property  was  conveyed  to  a  trustee, 
for  the  express  purpose  of  keeping  the  charge  alive  (n).  But 
the  doctrine  has  been  disapproved  (o),  and  the  rule  seems 
to  be  that  in  each  case  the  question  is  one  of  intention,  ex- 
pressed or  implied,  from  the  surrounding  circumstances  (p). 
If  a  charge  is  paid  off  by  a  tenant  for  life,  without  any 
expression  of  his  intention,  he  retains  the  benefit  of  it  against 
the  inheritance,  on  the  ground  of  presumed  intention,  ian 
intention  which  is  not  rebutted  by  the  .mere  fact  of  the 

(£)  Jillard  v.  Edgar,  (1849)  3  De  G.  &  S.  502;  and  see  Newman  v. 
Kent,  (1818)  1  Mer.  241 ;  on  appeal,  3  De  G.  &  S.  510.  See  now  A.  E. 
Act,  1925,  a.  36  (7),  and  sub-ss.  (9)— (12)  and  s.  38. 

(0  See  A.  E.  Act,  1925,  s.  36  (7),  and  also  ss.  32  (2)  and  38;  Brit. 
Mutual  Investment  Co.  v.  Smart,  10  Ch.  567;  Re  Atkinson,  190«8, 
2  Ch.  307. 

(m)  Greswold  v.  Marsham,  (1685)  2  Ch.  Ca.  170;  Brown  v.  Stead, 
(1832)  5  Si.  535;  2  L.  J.  N.  S.  Ch.  45;  and  see  Toulmin  v.  Steere, 
(1817)  3  Mer.  210;  Smith  v.  Phillips,  (1837)  1  Ke.  694;  Squire  v. 
Ford,  (1851)  9  Ha.  at  p.  60;  Tildesley  v.  Lodge,  (1857)  3  Sm.  &  G. 
543;  Chesshyre  v.  Biss,  (1860)  2  Gif.  287. 

(n)  Bailey  v.  Richardson,  (18o2)  9  Ha.  734;  and  see  Watts  \.  Symes, 
(1851)  1  D.  M.  &  G.  240,  243;  21  L.  J.  Ch.  713;  and  also  the  third 
point  decided  in  Mocatta  v.  Murgatroyd,  (1717)  1  P.  W.  393. 

(o)  Adams  v.  Angell,  (1877)  5  Ch.  D.  634,  645;  46  L.  J.  Ch.  352; 
Thome  v.  Cann,  1895,  A.  C.  11,  16;  64  L.  J.  Ch.  1;  Liquidation 
Estates  Purchase  Co.  v.  Willoughby,  1896,  1  Ch.  726;  1898,  A.  C. 
321;  65  L.  J.  Oh.  486;  67  id.  251;  Whiteley  v.  Delaney,  1912,  2  Ch. 
448,  460;  1914,  A.  C.  132. 

(p)  Thome  v.  Cann,  sup.;  Crosbie-Hill  v.  Sayer,  1908,  1  Ch. 
pp.  877—878.  See  ss.  115  and  185  of  the  L.  P.  Act,  1925. 
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relationship  of  parent  and  child  existing  between  the  tenant   Chap.  XIV. 
for  life  and  remainderman  (q).    Where,  as  in  the  case  of  an  tj  9- 

absolute  owner  paying  off  the  charge,  there  is  no  reason 
for  keeping  it  alive,  merger  will  take  place  (ir). 

Prior  to  1926,  it  was  settled  that  if,  without  going  through 
the  ceremony  of  the  assignment  to  a  trustee  for  the  purchaser 
of  the  benefit  of  a  subsisting  charge,  a  declaration  was 
inserted  in  the  deed  that  the  charge  should  be  treated  as 
remaining  on  foot,  this  would  be  sufficient  (s) ;  and  if  no 
intention  was  expressed  whether  an  incumbrance  which  was 
being  paid  off  should  be  kept  alive  or  merged,  the  question, 
it  appears,  was — "not  whether  the  purchaser  has  shown  an 
intention  to  keep  the  security  of  the  first  mortgagee  alive  for 
his  own  protection,  but  whether  the  Court  can  gather  that 
he  has  shown  an  intention  to  merge  it  for  all  purposes  "  (£). 
The  same  governing  rule,  namely,  the  question  of  intention, 
applied  to  cases  where  the  holder  of  a  term  of  years  purchased 
the  reversion  (w). 

And  it  would  seem  that,  in  spite  of  sub-ss.  (1)  and  (2) 
of  s.  115  of  the  L.  P.  Act,  1925,  the  purchaser  of  the  equity 
of  redemption,  can,  on  paying  off  the  mortgage,  still  keep 
the  debt  and  security  alive  for  his  own  benefit,  by  virtue  of 
s.  185  of  the  same  Act. 

If  a  mortgagee  surrenders  his  security  to  the  trustee  in  Surrender  by 

mortgft^ffo  to 

bankruptcy  of  the  mortgagor,  the  effect  is  not  to  merge  the  mortgagor's 

trustee  in 
bankruptcy. 

(?)  He  Harvey,  1896,  1  Oh.  137 ;  65  L.  J.  Ch.  370. 

(r)  Soo  L.  P.  Act,  1925,  s.  115.  As  to  debentures,  see  Re  W. 
Tasker  $  Sons,  Ltd.,  1905,  2  Ch.  587;  Be  Russian  Petroleum,  $c.  Co., 
Ltd.,  1907,  2  Ch.  540;  Companies  Act,  1929,  a.  75. 

(«)  See  cases  in  notes  (o)  and  O).  See  also  Davis  v.  Barrett,  14 
Beav.  542;  Phillips  v.  Gutteridge,  (1859)  4  D.  &  J.  531;  Liquidation 
Ests.  Co.  v.  Willoughby,  1898,  A.  C.  321;  67  L.  J.  Ch.  251;  Ltdbrook 
v.  Passman,  (1888)  57  L.  J.  Ch.  855;  Thellusson  v.  Liddard,  1900,  2  Ch. 
635;  69  L.  J.  Ch.  673;  Capital  and  Counties  Bank  v.  Rhodes,  1903,  1  Ch. 
631;  72  L.  J.  Ch.  336;  Re  Freneh-Brewster's  Settlement,  1904,  1  Ch. 
713;  73  L.  J.  Oh.  405;  Westwood  v.  Heywood,  1921,  2  Ch.  130,  140. 

(0  Per  Parker,  J.,  in  Crosbie-Ilill  v.  Sayer,   1908,  1    Oh.  p.  877. 

(«)  Ingle  v.  Vaughan-Jrukins,  1900,  2  Ch.  368;  Lea  v.  Thurtby. 
1904,  2  Ch.  57;  Re  Fletcher,  1917,  1  Ch.  339;  Westwood  v.  Ileywood, 
1921,  2  Ch.  130. 
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security  in  the  equity  of  redemption  which  is  vested  in  the 
trustee,  but  to  place  the  trustee  for  all  purposes  in  the  position 
of  the  original  mortgagee,  as  against  other  incumbrancers  (x). 
And  the  case  is  the  same,  where  the  trustee  purchases  the 
security  of  a  mortgagee  (|/). 

If  a  mortgagor  purchase  from  his  first  mortgagee,  selling 
under  his  power  of  sale,  he  takes  the  property  subject  to 
any  subsequent  incumbrances  which  he  himself  may  have 
created  (2). 

If  a  mortgagee  foreclose,  and  then  sell  the  estate  for  less 
than  the  amount  due  to  him,  he  cannot,  it  seems,  afterwards 
recover  from  the  mortgagor,  upon  his  personal  security,  the 
amount  remaining  unsatisfied  (a) ;  but  an  abortive  attempt 
to  sell  will  not  disentitle  the  mortgagee  to  prove  against 
the  mortgagor's  estate  in  an  administration  action  (&).  In 
a  recent  case,  where  a  mortgagee  purchased  the  mortgaged 
property  by  leave  of  the  Court  in  foreclosure  proceedings, 
it  was  held  by  the  Privy  Council  that  he  was  entitled  to  sue 
the  mortgagor  for  the  difference  between  the  purchase  price 
and  the  amount  owing  under  the  mortgage.  It  was  further 
held  to  be  immaterial  that  the  mortgagee  had  resold  at  a 
profit  (c). 

A  person  who,  having  contracted  with  a  mortgagee  for  the 
purchase  of  the  property  under  his  power  of  sale,  entered  into 
a  subsequent  agreement  with  the  mortgagor  to  allow  him  to 
redeem,  and  then  took  a  conveyance  of  the  property,  has  been 
held  bound  by  such  agreement  (<?). 

O)  Cracknall  v.  Janson,  (1877)  6  Ch.  D.   735;  46   L.  J.  Oh.  652. 

(y)  Sell  v.  Sunderland  Bldg.  Soc.,  (1883)  24  Ch.  D.  618;  53  L.  J. 
Ch.  509. 

(z)  Otter  v.  Lord  Vaux,  (1856)  6  D.  M.  &  G.  638;  26  L.  J.  Ch.  129; 
see  Plait  v.  Mendel,  (1884)  27  Ch.  D.  246,  251 ;  Coote,  9th  ed.  p.  936. 

(o)  Lockhart  v.  Hardy,  (1846)  9  Beav.  349;  15  L.  J.  Ch.  347; 
Coote,  p.  1143.  But  see  Gordon  Grant  $  Co.,  Ltd.  v.  Boos,  1926, 
A.  C.  781,  785,  786. 

(&)  Haynes  v.  H.,  (1857)  3  Jur.  N.  S.  504;  Seton,  7th  ed.  p.  1377; 
Coote,  9th  ed.  pp.  1143—1144. 

(o)    Gordon  Grant  $  Co.,  Ltd.   v.   Boos,  sup. 

(d)  Orme  v.  Wright,  (1839)  3  Jur.  19,  972;  Coote,  9th  ed.  p.  940. 
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The  conveyance  puts  an  end  to  a  parol  licence  from  the   Chap.  XIV. 
vendor  to  a  stranger  to  enjoy  an  easement  over  the -estate; 


and  if  he  afterwards  enter  on  the  land,  his  ignorance  of  the  Conveyance 

-,      .  -,    »  .  ,  determines 

sale  is  no  defence  to  an  action  of  trespass  at  the  suit  of  the  parol  licence, 
purchaser  (e);  and  though  the  licensee  may  have  incurred 
expense  upon  the  faith  of  the  licence,  'this  does  not  destroy 
its  revocable  character  (/). 

Where  several  persons   mortgaged    their   respective  pro-  Effect  of 
perties  to  A.  in  order  to  secure  him  against  a  certain  liability,  of1^,^  °ne 
it  was  held  that  a  release  by  A.  of  one  of  such  properties  mortgagors 
discharged  such  of  the  other  mortgagors  as  had  not  consented  mortgage, 
to  the  release  (g] . 

Formerly  a  release  of  any  part  of  lands  charged  with  a  Effect  now  of 
rent-charge  operated  as  a  release  of  the  whole  of  the  lands  £f  <j^°  £*^ 
charged  (Ji).     But  now  s.  70  of  the  L.  P.  Act,  1925  (re-  rent-charge, 
placing  s.  10  of  the  L.  P.  Am.  Act,  1859),  provides  that 
a  release  from  a  rent-charge  of  part  of  the  land  charged 
therewith  does  not  extinguish  the  whole  rent-charge,  but 
operates  only  to  bar  the  right  to  recover  any  part  of  the 
rent-charge  out  of  the  land  released,  without  prejudice  to 
the  rights  of  any  persons  interested  in  the  land  remaining 
unreleased,  and  not  concurring  in  or  confirming  the  release. 
The  effect  of  the  latter  part  of  Ithis  section  has  been  held  to 
be  neither,  on  the  one  hand,  to  .extinguish  the  whole  rent- 
charge,  nor,  on  the  other  hand,  to  make  the  whole  rent-charge 
payable  out  of  the  unreleased  portion  of  the  lands;   but  to 
make  the  unreleased  portion  of  the  lands  chargeable  with 

O)  Wallis  v.  Harrison,  (1838)  4  M.  &  W.  538;  and  see  Woodv.  Lead- 
bitter,  (1845)  13  M.  &  W.  838;  14  L.  J.  Ex.  161;  Coleman  v.  Potter. 
(1856)  1  H.  &  N.  37;  and  see  Frogley  v.  Lord  Lovelace,  (1859)  John. 
333,  339;  Toplin  v.  Florence,  (1851)  10  C.  B.  744;  20  L.  J.  C.  P. 
137;  Lowe  v.  Adams,  1901,  2  Ch.  598;  King  v.  Allen  £  Sont,  1915, 
2  I.  R.  448,  454;  1916,  2  A.  C.  64. 

(/)  Adams  v.  Andrews,  (1850)  15  Q.  B.  284,  296;  20  L.  J.  Q.  B. 
33;  as  to  the  licensee  being  entitled  to  reasonable  notice  of  the  revocation 
of  the  licence,  see  Cornish  v.  Stubbs,  (1870)  L.  R.  5  C.  P.  334;  39 
L.  J.  C.  P.  202;  Mellor  v.  Watkins,  (1874)  L.  R.  9  Q.  B.  400;  Aldin 
v.  Latimer,  1894,  2  Ch.  437,  448;  63  L.  J.  Ch.  601.  See  Lowe  T. 
Adams,  1901,  2  Ch.  598;  Hurst  v.  Picture  Theatres,  Ltd.,  1915,  1 
K.  B. 1. 

(?)  Smith  v.  Wood,  1929,  1  Ch.  14. 

(A)  Co.  Litt.  147  b;  see  Shep.  T.  345. 
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Chap.  XIV.  such  part  of  the  whole  rent-charge  as  is  proportionate  to  its 
— —  value  (i).  Where  the  owner  of  the  land  out  of  which  the 
rent-charge  is  reserved  (fc)  is  evicted  from  part  of  the  land 
by  title  paramount,  only  an  apportioned  part  of  the  rent- 
charge  is  payable  out  of  the  remainder  of  the  land  according 
to  its  value  (Z),  such  value  being  taken  as  at  the  date  when 
the  land  thus  became  severed  (ra). 

Advertise-  Upon  a  question    of   boundaries    between   purchasers   of 

ment  of  sale          «•••««      ,  i       •       -i    i     • 

evidence  of  adjoining  lots  who  have  obtained  their  conveyance,  the  adver- 
tisement  of  sale  under  which  they  bought  may,  under  special 
circumstances,  be  received  as  evidence  of  reputation  (n). 


Purchaser, 
when  liable 
for  nuisance. 


In  Rex  v.  Pedly  (o),  Littledale,  J.,  laid  it  down  that 
if  a  man  purchases  premises  with  a  nuisance  upon  them, 
though  there  be  a  demise  for  a  term  at  the  time  .of  the 
purchase,  so  that  he  has  no  opportunity  of  removing  the 
nuisance,  yet,  by  purchasing  the  reversion,  he  makes  himself 
liable  for  the  nuisance.  But  if,  after  the  reversion  is  sold, 
the  nuisance  is  erected  by  the  occupier,  the  reversioner  incurs 
no  liability.  If,  however,  there  were  only  a  tenancy  from 
year  to  year,  or  any  short  period,  and  the  landlord  chose  to 
renew  the  tenancy  after  the  tenant  had  erected  the  nuisance, 
that  would  make  the  landlord  liable.  He  is  not  to  let  the 
land  with  a  nuisance  upon  it.  But  in  one  case  (p)  the  Court 
of  Common  Pleas  held  that  though  a  man  may  be  liable 
for  demising  premises  when  the  nuisance  exists,  or  for  re- 

(0  Sooth  v.  Smith,  (1884)  14  Q.  B.  D.  318;  54  L.  J.  Q.  B.  119; 
see  also  Pertwee  v.  Townsend,  1596,  2  Q.  B.  129;  65  L.  J.  Q.  B.  659; 
Price  v.  John,  1905,  1  Ch.  744;  Carson.  R.  P.  State.  3rd  ed.  p.  662. 

(K)  Secus,  in  the  case  of  a  rent-charge  which  is  granted  and  not 
reserved. 

(0  Hartley  v.  Haddocks,  1899,  2  Ch.  199;  68  L.  J.  Ch.  496;  and 
see  Salts  v.  Battersby,  1910,  2  K.  B.  155;  Mitchell  v.  Mosley,  1914, 
1  Ch.  438. 

(ra)   Salts  v.  Battersby,  sup. 

O)  Hurley  v.  H'Dermott,  (1838)  3  N.  &  P.  356,  360. 

(o)  (1834)  1  A.  &  E.  at  p.  827;  3  L.  J.  N.  S.  M.  O.  119;  and  see 
Rosewell  v.  Prior,  (1701)  2  Salk.  460;  Woodfall,  Landlord  and  Tenant, 
22nd  ed.  p.  917  et  seq. 

(p)  Rich  v.  Basterfield,  (1847)  4  C.  B.  783,  805;  16  L.  J.  C.  P. 
273,  279;  Woodfall,  22nd  ed.  p.  918. 
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letting  them  after  their  user  has  created  a  nuisance,  or  for    Chap.  xiv. 
not  doing  that  whidh  he  had  undertaken  to  do,  and  which         ect' 
would  have  prevented  the  nuisance,  yet  he  is  not  responsible 
for  the  acts  of  his  tenant  in  creating  a  nuisance  by  the  manner 
in  which  he  uses  the  premises,  they  'being  such  as  may  or 
may  not  become  a  nuisance  (q). 

A  lessee,  though  he  may  have  sold  and  assigned  away  the  A*  to  liability 


term,  continues  liable  for  the  performance  of  the  covenants       ** 


as  well  as  for  the  payment  of  the  rent  during!  the  'continu-  covenants 
ance  of  the  term,  and  a  surrender  to  the  lessor  of  a  portion  of 
the  premises  by  the  assignee  of  the  lessee  will  not  relieve 
the  lessee  from  liability  under  his  covenant  (r).  A  lessee's 
liability  under  a  lease  will  continue  notwithstanding  his 
eviction  under  a  statutory  authority  (s).  But  a  person  who 
claims  merely  as  assignee,  as  there  is  no  privity  of  contract 
between  him  and  the  reversioner,  is  liable  only  for  such 
breaches  of  covenant  and  such  rent  as  occur  or  accrue  due 
during  his  individual  ownership;  and  for  these  he  may  be 
sued  at  Law  even  after  having  assigned  over  (tf);  but,  of  course, 

(<?)  As  to  what  is  a  nuisance,  see  Walter  v.  Selfe,  (1851)  4  De  G. 
&  S.  315,  322  (burning  bricks);  Soltau  v.  De  Held,  (1851)  2  Si.  N.  S. 
133  (ringing  bells);  and  see  St.  Helen's  Company  v.  Tipping,  (1865) 
11  H.  L.  C.  642  (effluvia  in  manufacturing  district);  Crump  v.  Lam- 
bert, (1867)  3  Eq.  409  (smoke,  effluvia  and  noise)  ;  Jenkins  -\.  Jackson, 
(1888)  40  Ch.  D.  71;  58  L.  J.  Ch.  124  (dancing);  Sanders-Clark  v. 
Grosvenor  Mansions  Co.,  1900,  2  Ch.  373;  69  L.  J.  Ch.  579  (heat);  Att.- 
Gen.  v.  Cole,  1901,  1  Ch.  205;  70  L.  J.  Oh.  148  (fat  melting-);  nnd 
see  Harrison  v.  Good,  (1871)  11  Eq.  338;  40  L.  J.  Ch.  294  (tho 
establishment  of  a  national  school  held  not  to  be  a  nuisance);  but  cf. 
Tod-Heatley  v.  BenJiam,  (1888)  40  Ch.  D.  80;  58  L.  J.  Ch.  83 
(hpspital);  Wanton,  v.  Coppard,  1899,  1  Ch.  92;  68  L.  J.  Ch.  8  (a 
school)  ;  Inchbald  v.  Robinson,  4  Ch.  388  (noise,  noxious  vapour  and 
smoke).  See  also  A.-G.  v.  Tod-Heatley,  1897,  1  Ch.  560  (refuse)  \ 
Hoare  $  Co.  v.  McAlpine,  1923,  1  Oh.  167  (vibration);  Job  Edwardt, 
Ltd.  v.  Birmingham  Navigations,  1924,  1  K.  B.  341  (fire);  Kerr,  Inj. 
6fch  ed.  p.  131  et  seq. 

(r)  Baynton  v.  Morgan,  (1688)  22  Q.  B.  D.  74;  58  L.  J.  Q.  B.  139; 
Woodfall,  22nd  ed.  pp.  315,  377—378. 

(s)  Whitehall  Court,  Ltd.  v.  Ettlinger,  1920,  1  K.  B.  680;  Matthey 
v.  Curling,  1922,  2  A.  O.  180. 

(0  See  Harley  v.  King,  (1835)  2  C.  M.  &  B.  18;  Pitcher  v.  Tovey, 
(1692)  1  Salk.  81;  2  Platt,  417,  418;  Fagg  v.  Dobie,  (1838)  3  Y.  & 
C.  96,  103;  Moule  v.  Garrett,  (1870)  L.  R.  5  Ex.  132;  (1872)  7  ib. 
101;  39  L.  J.  Ex.  69;  41  ib.  62;  Woodfall,  22nd  ed.  pp.  377—378. 
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Ohap.  XIV.    he  remains  liable  under  such  covenants  for  indemnity,  &c., 

Sect   9 

— —  as  he  may  have  entered  into  with  the  party  from  wham  he 
himself  purchased.  And  each  successive  assignee  of  a  lease  is 
under  an  implied  obligation  to  indemnify  the  original  lessee 
against  all  breaches  committed  during  the  continuance  of  his 
own  interest;  and  this  implied  contract  is  not  negatived  by 
an  express  covenant  to  indemnify  the  immediate  assignor  (u) ; 
this  does  not,  however,  apply  to  a  sub-lessee  or  a  mortgage 
by  sub-demise  of  an  assignee  (x). 

(«)  Mottle  v.  Garrett,  sup. 

(ar)  Banner  v.  Tottenham,  §c.  Bldg.  Soc.,  1899,  1  Q.  B.  161;  68 
L.  J.  Q.  B.  114;  distinguishing  Moule  v.  Garrett,  sup.;  see  also  Johns 
v.  Pink,  1900,  1  Oh.  296;  69  L.  J.  Ch.  98;  Woodfall,  22nd  ed.  p.  316. 
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CHAPTER  XV.  chap,  xv 


AS  TO  THE  RIGHTS  UNDER  THE  CONVEYANCE  OF  JOINT 
PURCHASERS  AND  PERSONS  OTHER  THAN  THE  NOMINAL 
PURCHASERS. 

THE  law  as  stated  in  the  first  section  of  this  chapter  in 
the  last  edition  of  Dart  has  been  materially  altered  by  the 
L.  P.  Act,  1925.  Tenancy  in  common  in  land  no  longer 
exists;  and  so  far  as  regards  a  joint  tenancy,  every  such 
estate  in  land  is  subject  to  a  trust  for  sale.  But  a  tenancy 
inteommon  may  exist  in  personal  estate  and  in  the  proceeds  of 
sale  of  land;  and  the  distinction  between  joint  tenancy  and 
tenancy  in  common  is  therefore  still  of  importance.  In  cases 
where  but  for  the  Act  land  would  be  held  by  persons  as 
tenants  in  common,  the  same  is  treated  under  the  Act  as 
held  in  joint  tenancy,  with  a, trust  for  sale;  but  the  proceeds, 
and  (semble)  the  rents  and  profits  until  sale,  belong,  in  such 
a  case,  to  the  beneficiaries  as  tenants  in  common,  and  accord- 
ingly the  right  of  survivorship  does  not  apply  to  the  same  (a). 
The  notes  which  follow  should  be  read  in  the  light  of  the 
a,bove  observations. 

(1)  As  to  joint  purchasers.  Section  i. 

A  conveyance  of  land  to  two  or  more  persons  without  Purchase™ 
words  indicating  that  they  are  to  take  as  tenants  in  common, 
constitutes,  at  Law,  a  joint  tenancy  (b);  and  the  rule  is  the 
same  in  Equity  (c)  (both  as  to  the  land  and  as  to  the  pro- 

O)  See  s.  34  of  the  L.  P.  Act,  1925. 

(6)  Co.  Litt.  180  b;  Aveling  v.  Knipe,  (1815)  19  Ve».  441,  444;  and 
see  Nat.  Soc.  for  Distribution  of  Electricity  v.  Gibbn,  1899,  2  Ch.  289, 
298;  1900,  2  Ch.  280. 

(c)  Moyse  v.  Gyles,  (1700)  2  Vern.  385;  Sea  v.  Williami,  Sug.  14tii 
cd.  698,  where  the  conveyance  was  taken  in  the  name  of  the  trustee; 
Bone  v.  Pollard,  (1857)  24  Beav.  283. 

D.— VOL.  H.  14 


814 


BIGHTS,  UNDER  CONVEYANCE,  OF  JOINT  PURCHASERS,  ETC. 


Chap.  XV. 
Sect.  1. 


in  case  of 
husband  and 
wife. 


Not  if  they 
contribute 
unequally  to 
purchase- 
money  ; 


ceeds  of  sale,  in  the  case  of  transactions  since  1925),  if  they 
advance  the  money  in  equal  proportions  (d},  and  do  not  pur- 
chase as  partners,  or  for  the  purposes  of  trade  or  speculation. 

As  to  a  conveyance  to  an  infant  and  another  person,  pr 
to  two  or  more  infants,  see  s.  19  of  the  1*.  P.  Act,  1925, 
and  s.  27  of  the  S.  L.  Act,  1925. 

In  case  of  a  husband  and  wife  acquiring  lands  either  by 
gift  or  conveyance  during  coverture  they  formerly  held  by 
entireties  (e);  |the  effect  of  the  M.  W.  P.  Act,  1882,  has 
been  to  make  such  gift  or  conveyance,  taking  effect  after  the 
commencement  of  the  Act,  create  a  joint  tenancy  (/).  But 
in  the  case  of.  a  gift  to  a  husband  and  wife  and  a  third  party, 
in  the  absence  of  any  expression  of  a  contrary  intention,  the 
husband  and  wife  only  took  one  moiety  between  them  though 
they  took  it  as  joint  tenants  (g}.  By  s.  37  of  the  L.  P, 
Act,  1925,  however,  it  is  provided  that  a  husband  and  wife 
shall,  "for  all  purposes  of  acquisition  of  any  interest  in 
property,"  under  a  disposition  made  or  coming  into  operation 
after  the  commencement  of  the  Act,  be  treated  as  two  persons. 
The  marriage  of  a  female  joint  tenant  will  not  affect  the 
joint  tenancy,  whether  it  be  in  land  or  chattels  (ft);  nor  will 
a  decree  of  nullity  sever  a  joint  tenancy,  where  such  a  tenancy 
is  subsisting  between  husband  and  wife  (i). 

If,  however,  two  purchase,  and  one  advances  more  of  the 
purchase-money  than  the  other,  there  will,  primd  facie,  be 
no  survivorship  of  the  beneficial  interest  (fc) ;  but  in  the 

(d)  Sug.  14th  ed.  697,  693;    and  see  Robinson  v.  Preston,  (1858)  4 
K.  &  J.  505;  27  L.  J.  Ch.  394;   Palmer  v.  Rich,  1897,  1  Oh.  134,  143; 
66  L.  J.  Ch.  69. 

(e)  Litt.  s.  291;  Co.  Litfc.   187  a. 

(/)  Thornley  v.  T.,  1893,  2  Ch.  229;  62  L.  J.  Ch.  370;  and  see 
Dunbar  v.  D.,  1909,  2  Ch.  639. 

O)  Re  Jupp,  (18S8)  39  Ch.  D.  148;  57  L.  J.  Ch.  774;  cf.  Re  Dixon, 
(18S9)  42  Ch.  D.  306;  Re  Jeffery,  1914,  1  Ch.  375. 

(/O  Re  Butler's  Trusts,  (1888)  38  Ch.  D.  286;  Palmer  v.  Rich,  1897, 
1  Ch.  134;  66  L.  J.  Ch.  69;  Wolst.  &  Cherry,  llth  ed.  vol.  2,  p.  635. 

(t)  Thornley  v.  T.,  1803,  2  Ch.  229;  Dunbar  \.  D.,  1909,  2  Ch.  639. 

(yfc)  Riffden  v.  Vallier,  (1751)  2  Ves.  sen.  252,  258;  8.  C.,  3  Atk.  731, 
735 ;  but  see  Harris  v.  Fergusson,  (1848)  16  Si.  308 ;  as  to  the  soundness 
of  the  distinction  between  equal  and  unequal  advances  of  the  purchase- 
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.absence  of  any  stipulation  to  the  contrary,  they  will  be  Chap.  XV. 
interested  in  proportion  to  their  shares  of  the  purchase-  _ 
money.  In  Lake  v.  Gibson  (I},  the  proposition  is  qualified 
by  the  expression,  "if  the  proportions  of  the  money  are  not 
equal,  and  this  appears  on  the  deed  itself  "  (m},  and  the 
-dictum  is  thus  cited  by  Lord  St.  Leonards  (ri)  ;  but  the  rule 
is  laid  down  by  Lord  Hardwicke  without  qualification  (o). 
It  is,  however,  conceived  that  the  inequality  in  the  sums 
advanced,  must,  to  have  this  effect,  be  in  accordance  with 
the  original  or  some  subsequent  express  agreement  between 
the  parties;  and  not  be  the  mere  result  of  any  temporary 
pecuniary  arrangement  at  the  time  of  the  completion  of  the 
purchase  (p}. 

Although  the  purchase-money  may  have  been  contributed  though  cir- 

,  .  .  .  ,  .  cumstances 

in  equal  proportions,  an  intention  against  survivorship  may  may  raise  a 


be  presumed  aliunde.    Thus,  where  two  sisters  paid  the  rents  of 

of  certain  lands  of  which  they  were  tenants  in  common  to  a  in  common, 

joint  account  at  their  banker's,  and  sums  of  stock  were  from 

time  to  time  purchased  in  their  joint  names  out  of  the  balance 

in  the  banker's  hand,  the  Court,  looking  at  the  source  whence 

the  funds  were  derived,  held  that  there  was  a  tenancy  in 

common  in  the  stock  (a).     And  parol  evidence  of  contem-  *ud  P*1?1  •"• 

x    '  r  ii'  -     dence  of  faff* 

poraneous    circumstances    and    of    subsequent    dealings,   is  is  admissible 
admissible  to  prove  an  intention  to  hold  in  severalty;  but  fl 


purpo.-e. 


money,  see  reporter's  note  in  Jackson  v.  J.,  (1804)  9  Ves.  at  p.  597; 
Palmer  v.  Rich,  1897,  1  Ch.  p.  143;  Sug.  14th  ed.  698;  Dunbar  v.  D., 
sup. 

(0  (1729)  1  Eq.  Ca.  Ab.  291 ;  2  Wh.  &  T.  L.  C.  9th  ed.  876. 

(m)  See,  as  to  the  words  italicized,  Harrison  v.  Barton,  (1860)  1 
-J.  &  H.  287,  and  V.-C.  Wood's  comments,  p.  293;  30  L.  J.  di.  213; 
and  see  Sug.  14th  ed.  698,  note. 

(M)  Sug.  14th  ed.  698. 

(o)  Rigden  v.  Valller,  (1751)  2  Ves.  sen.  at  p.  258;  3  Atk.  735; 
and  see  judgment  in  Robimon  v.  Preston,  (1858)  4  K.  &  J.  505;  27 
L.  J.  Ch.  394;  and  see  2  Wh.  &  ,T.  L.  O.  9th  ed.  notes  to  Lak»  v. 
Gibson. 

(p}  See  Wood  v.  Birch,  (1804)  Sug.  14th  ed.  700;  and  Aveling  v. 
Knipe,  (1815)  19  Ves.  441,  445. 

(?)  Robinson  v.  Preston,  (1858)  4  K.  &  J.  505;  27  L.  J.  Ch.  394; 
Re  Jackson,  (1887)  34  Ch.  D.  732;  56  L.  J.  Ch.  593;  but  see  eontrd, 
Re  Hughes'  Tr.,  (1877)  19  W.  R.  468;  and  cf.  R«  Rowe,  (1889)  61 
L.  T.  581. 
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Chap.  XV. 
60  '  1- 


Persons 
joint  tenants 


entitled  in 


mortgage, 


tion- 


such  evidence  must  be  confined  to  facts,  as  distinguished 
from  mere  statements  of  intention  (r). 

Although  on  the  face  of  the  abstract,  parties  may  appear 
to  be  entitled  to  the  land  as  joint  tenants,  they  may  in  fact 
be  entitled  in  Equity  as  tenants  in  common,  which  might 
be  proved  by  showing  that  it  was  not  the  parties'  intention 
to  create  a  joint  tenancy  or  that  the  property  was  partnership, 
property,  or  it  may  be  shown  that  the  joint  tenancy  has 
(in  Equity)  been  severed.  Such  severance  may  be  effected, 
by  agreement,  or  by  the  unequivocal  act  of  any  joint  tenant 
showing  his  determination  that,  eo  far  as  regards  his  share- 
and  interest,  the  doctrine  of  survivorship  shall  not  apply  (s).. 

Tenants  in  common  of  a  mortgage,  buying  the  equity  of 
redemption,  shall  hold  it  also  in  common  (t).  Where  land 
is  conveyed  to  partners  as  joint  tenants  for  the  purposes  of 
trade,  there  is  no  survivorship  in  Equity  (w) ;  so,  also,  where 
conveyed  to  purchasers,  not  otherwise  in  partnership,  as  joint 
tenants,  but  for  the  purpose  of  a  joint  adventure  (#);  "  the- 
purchase  of  the  land  being  made  to  the  intent  that  they 
shall  become  partners  in  the  improvement;  it  being  only 
the  substratum  for  an  adventure  in  the  profits  of  which  it 
was  intended  they  should  be  concerned"  (y}. 


Joint  tenants        If  joint  tenants  subsequently  contract  to  deal  with  the 

hol^property  property  as  if  in  trade,  or  if  other  dealings  rebut  the  pre- 
as  if  in  trade. 

00  Harrison  v.  Barton,  (1860)  1  J.  &  H.  287;  30  L.  J.  Ch.  213; 
O'Connell  v.  Harrison,  1927,  Ir.  R.  330.  See  Devoy  v.  D.t  (1857)  3- 
Sm.  &  G.  403;  26  L.  J.  Ch.  290;  as  to  which  case  queers. 

0)  Re  Wilks,  (1896)  3  Ch.  59;  Re  Hewitt,  18)94,  1  Oh.  362. 

(2)  Edwards  v.  Fashion,  (1712)  Oh.  Prec.  332;  Aveling  v.  Knipe,. 
(1815)  19  Ves.  441,  444. 

(«)  Morris  v.  Barrett,  (1829)  3  Y.  &  J.  384;  Elliot  v.  Brown,  (1791) 
3  Sw.  489;  Houghton  v.  H.,  (1841)  11  Si.  491;  10  L.  J.  N.  S.  Ch. 
310. 

(#)  Lake  v.  CraddocTc,  (1732)  3  P.  W.  158;  Lyster  v.  Dolland,  (1792) 
1  Ves.  431;  Sale  v.  Hamilton,  (1846)  5  Ha.  369;  (1847)  2  Ph.  266;  16- 
L,.  J.  Ch.  397;  Clements  v.  Hall,  (1857)  2  D.  &  J.  173;  27  L.  J.  Ch. 
349;  Darby  v.  D.,  (1856)  3  Dr.  495;  25  L.  J.  Ch.  371;  and  cf. 
Steward  v.  Blakeway,  (1869)  4  Ch.  603;  Re  Hulton,  (1890)  62  L.  T.. 
200. 

(y)  Per  Lord  Eldon  in  Jackson  v.  J.,  (1804)  9  Ves.  at  p.  597. 
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sumption  of  joint  tenancy  (2),  e.g.,  if  they  agree  to,  and  do,     Chap.  XV. 

make  mutual  wills  by  which  the  survivor  is  to  take  for  life,  

and  on  the  survivor's  death  the  property  is  to  be  held  in  trust 
for  others  (a),  the  Court  will  receive  evidence  of  such  con- 
tract or  dealing,  and  will  hold  that  there  is  no  survivorship. 

Where  three  brothers,  tenants  in  common  of  a  farm,  carried 
on  business  together,  and  one  of  them,  on  dying,  left  his  one 
third  to  A.,  who  conveyed  it  for  value  to  the  'surviving 
brothers,  B.  and  C.,  as  joint  tenants,  and  they  continued  to 
<jarry  on  the  business,  it  was  held  that,  on  a  sale  after  the 
death  of  B.,  C.  was  not  entitled  to  more  than  a  half  of  the 
proceeds  of  the  one  third  conveyed  by  A.,  on  the  ground 
that  it  had  become  involved  in  partnership  dealings,  and 
must  be  regarded  as  partnership  property  (6).  So,  where 
two  partners  purchased  real  estate  out  of  partnership  moneys, 
and  had  it  conveyed  to  them  in  separate  moieties  to  uses  in 
bar  of  dower,  it  was  held  that  the  entire  estate  was  partner- 
ship property,  notwithstanding  that  each  partner  had,  at  his 
own  expense,  built  a  private  residence  for  himself  upon  a 
portion  of  the  estate  set  apart  for  this  purpose  (c) :  the  bulk 
of  the  estate  appeared  from  the  books  of  the  partnership  to 
have  been  treated  as  a  joint  speculation;  and  there  was  no 
sufficient  evidence  of  any  specific  appropriation  of  the 
dwelling-houses  as  part  of  the  separate  estates  of  the  partners. 

Now  under  the  Partnership  Act,  1890,  s.  20,  property  Partnership 
acquired  on  account  of  the  firm  for  the  purpose  of  the  part-  M<  -jo,  21.' 
nership  business  must  be  held  exclusively  for  the  partnership 
and  the  legal  estate  is  made  to  devolve  in  trust  for  the 
persons  beneficially  interested ;  and  where  there  is  a  partner- 
ship as  to  the  profits  only  of  land  belonging  (or  the  proceeds 
of  sale  of  which  under  the  L.  P.  Act,  1925,  would  belong) 

0)  See  Harrison  v.  Barton,  (1860)  1  J.  &  H.  287;  30  L.  J.  Ch.  213; 
Robinson  \.  Preston,  (1868)  4  K.  &  J.  505;  27  L.  J.  C*.  394;  R» 
Jackson,  (1887)  34  Oh.  ID.  732;  66  L.  J.  Oh.  593. 

(a)  Re  Wilford's  Estate,  (1879)  11  Oh.  D.  267;  48  L.  J.  Ch.  243; 
lie,  Heys'  Estate,  1914,  P.  192. 

(6)  Davies  v.  Games,  (1879)  12  Oh.  D.  813;  Murtagh  v.  Cottello, 
<1881)  7  L.  R.  Ir.  428;  Davis  v.  D.,  1894,  1  Ch.  393. 

(<•)  Bank  of  England  case,  (1861)  3  D.  F.  k  J.  645;  30  L.  J.  Bkcy.  25. 
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Chap.  XV.  to  co-owners  and  other  land  is  purchased  out  of  such  profits, 
in  the  absence  of  agreement  to  the  contrary,  the  land  so  pur- 
chased, or  the  purchase-money  of  the  same  when  sold,  is  to- 
be  held  by  them  not  as  partners  but  as  co-owners  Lfor  the 
respective  estates  and  interests  held  by  them  in  the  land  first 
mentioned  at  the  date  of  the  purchase.  And  by  s.  21  it  is 
provided  that  unless  a  contrary  intention  appeal's,  property 
bought  with  the  firm's  money  is  deemed  to  be  bought  'on 
account  of  the  firm  (d). 

Partnership          The  better  opinion  seems  to  be  that  the  statutory  -pro- 
land  not  .   .  ,  .  ,          ,  •         ,       TIII-  !  •    •  i    i 
subject  to        visions  which  subject  land  held  in  undivided  shares  to  a 

truert;  for  sale    f-rust-  for  saje  (e^  nave  no  application  to  land  which  is  part- 
1325.  nership  property,  since  the  interest  of  each  partner  "  is  really 

what  one  may  call  a  general  lien  upon  the  surplus  assets  * 
.  .  .  The  real  interest  of  the  partnership  in  real  estate  is 
of  a  personal  character,  because  .  .  .  the  beneficial  interest 
in  the  real  estate  belongs  to  the  partnership,  with  an  implied 
trust  for  sale  for  the  purpose  of  realizing  the  assets  and  for 
the  purpose  of  giving  to  the  two  partners  their  interests  when 
the  partnership  is  wound  up  and  an  account  taken"  (/)., 

The  Statute  of  Frauds  (g]  has  been  held  to  be  no  defence 
to  an  action  to  enforce  a  parol  agreement  of  partnership,  not- 
withstanding that  the  partnership  is  intended  to  deal  with 
land  (&). 

Joint  tenant         In  the  case  of  a  joint  purchase,  if  one  joint  tenant  lays 

has  a  lien  on  •  •  •  /•  -\          i  •  i 

estate  for         out  money  in  repairs  or  improvements  («) — which  may  be 

(rf)  Sec  Lindley  on  Partnership,  9th  ed.  p.  409  et  seq. 

O)  L.  P.  Act,  1925,  e.  34,  and  1st  Sched.  Part  IV. 

(/)  Per  Romer,  L.  J.,  in  Be  Bourne,  1906,  2  Ch.  427,  432—433;  and  see 
inf.  p.  820. 

O)  Now  replaced  by  s.  40  of  the  L.  P.  Act,  1925. 

(A)  Forster  v.  Hale,  (1800)  5  Ves.  308;  Dale  v.  Hamilton,  (1847) 
2  Ph.  266;  Gray  v.  Smith,  (1889)  43  Ch.  D.  208.  The  rule  was  applied 
by  Kekewich,  J.,  Re  De  Nicols,  1900,  2  Ch.  410,  to  the  doctrine  of 
community  of  property,  which,  under  the  French  Code,  takes  effect  on 
marriage. 

(0  Lake  v.  Gibson,  (1729)  1  Eq.  Ca.  Abr.  291;  2  Wh.  &  T.  L.  C. ; 
and  see  He  Jones,  1893,  2  Ch.  461;  62  L.  J.  Ch.  996;  Lindley,  Partner- 
ship, 9th  ed.  pp.  36  and  456. 
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either  necessary,  or  sanctioned  by  the  other  joint  tenants,  —     Chap.  XV. 
or,  in  the  case  of  renewable  leaseholds,  advances  money  for 


the  expense  of  a  renewal  (fc),  he  has  a  Hen  upon  the  estate  for 

the  amount;  but  not,  it  would  seem,  upon  the  share  of  the  and  renewal 

other  joint  owner,  for  moneys  which  he  has  advanced  to  him, 

and  which,  without  any  agreement,  have  been  laid  out  in  the 

repairs  of  the  property  (?)  ;   and  if  one  purchaser  advance 

more  than  his  share  of  the  purchase-money,  he  acquires  no 

lien  on  the  estate;  nor,  it  appears,  has  he  any  remedy  except 

an  action  for  contribution  (m). 

Where,  however,  the  property  is  acquired  in  joint  tenancy,  Joint  tenancy 
not  by  purchase  but  by  devise,  then,  though  it  may  be  used  devlae. 
for  partnership  purposes,  a  tenancy  in  common  will  not  be 
inferred  in  Equity;  unless  by  express  agreement,  or  by  the 
mode  of  dealing  with  the  property  for  a  long  period,  an 
intention  to  sever  the  joint  tenancy  must  be  presumed  (n). 

As    between    tenants    in    common    as  such  there  is  no  No  fiduciary 
fiduciary  relationship;    hence,   one  co-tenant  can  purchase  between 

from  the  mortgagees  of  the  land  selling  in  good  faith  under  tenants  in 

P  .  common  ; 

their   power    of   sale    without    becoming  by  implication  a  wnenone 

trustee  (o).    Where  two  persons  were  tenants  in  common  of  receive*  entire 

a  mine,  and  owners  in  severalty  of  different  portions  of  the 

surface,  and  their  lessee  of  the  mine  sunk  a  shaft  in  the  estate 

belonging  to  one  for  the  purpose  of  raising  the  minerals,  it 

was  held  that  both  were  entitled  to  the  benefit  of  it(p). 

A  tenant  in  common  is  without  remedy  if  unable  to  prove 

the  relative  or  minimum  amount  of  his  share  (#). 


(£)  Hamilton  v.  Denny,  (1809)  1  B.  &  B.  199. 

(0  Kay  v.  Johnston,  (1856)  21  Boav.  536.     Of.  Hill  v.  Ilickin,  1897, 

2  Oh.  579. 

(»»)  See  Wood  v.  Birch,  (1804)  Sug.  14th  ed.  700. 
(n)  Jackson  v.   J.,  (1804)   9  Ves.  591,  reversing  S.   C.  7   Ves.   586; 
r.rown  v.  Oakshot,  (1857)  24  Beav.  254;   but  »eo  Morrit  v.  Barrett,  (1829) 

3  Y.   &  J.   384;  Essex  v.   E.,   (1855)   20  Beav.  442;    Waterer   v.    W., 
(1873)  15  Eq.  402.     See  Partnership  Act,  1890,  s.  19. 

(o)  Kennedy  v.  De  Trafford,  1897,  A.  C.  180;  66  L.  J.  Ch.  413.    Cf. 
Re  Hobbs,  (1887)  36  Ch.  D.  553. 

(p)  Clegg  v.  C.,  (1862)  8  Jur.  N.  S.  92. 

(?)  Doe  v.  King,  (1851)  6  Ex.  791;  20  L.  J.  Ex.  301. 
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Chap.  XV. 
Sect.  1 . 

Any  advan- 
tage secured 
by  purchasing 
partner, 
enures  to 
benefit  of 
co-partners. 


On  joint 
purchase  by 
way  of  specu- 
lation, partner 
must  conform 
to  agreement. 


Partnership 
Act,  1890, 
s.  22 ;  land 
bought  for 
partnership 
purposes, 
or  by  way 
of  joint 
speculation, 
is  personal 
estate. 


Where  purchasers  stand  in  the  relation  of  partners,  any 
advantage  secured  by  one  (r)  by  means  of  any  dealings  which 
are  within  the  scope  of  the  partnership  business  (s) — e.g.,  the 
renewal  of  a  lease  (£),  or  an  abatement  of  incumbrances 
charged  on  the  property  (u),  or  a  secret  bonus  from  the 
vendor  for  effecting  the  sale  (x) — enures  to  the  benefit  of 
the  others  (y}. 

If  the  land  is  bought  as  a  speculation — e.g.,  under  an 
agreement  between  the  partners  that  it  shall  be  laid  out, 
allotted,  and  sold  for  building  purposes — no  partner  can 
enforce  a  partition  or  sale  in  contravention  of  the  terms  of 
such  agreement  (z).  If,  however,  the  management  of  the 
concern  is  entrusted  to  certain  partners,  who  refuse  to  execute 
the  duty  they  have  undertaken,  the  Court  will,  upon  a  suit 
being  instituted  by  another  partner,  take  on  itself,  so  far 
as  it  can,  to  put  him  in  the  situation  in  which  he  would 
have  been  had  the  trusts  been  properly  performed  (a). 

By  s.  22  of  the  Partnership  Act,  1890,  land  or  any 
heritable  interest  therein  which  has  become  partnership 
property  is  to  be  treated,  in  the  absence  of  a  contrary 
intention  appearing,  as  converted  into  personalty.  This 
section  embodies  the  rule  as  formerly  existing  in  Equity,  and 
which  was  held  to  prevail  in  the  case  of  land  bought  ad 
a  joint  speculation  for  the  purpose  of  selling  it  again  in 
smaller  parcels  (&). 

(r)  Somerville  v.  Mackay,  (1810)  16  Ves.  382. 

(s)  Dean  v.  MacDowell,  (1878)  8  Oh.  D.  345,  351;  47  L.  J.  Ch. 
537;  Aas  v.  Benham,  1891,  2  Ch.  244;  65  L.  T.  25. 

(<)  Feather stonhaugh  v.  Fenwick,  (1811)  17  Vee.  298;  Clegg  v.  Fish- 
wick,  (1849)  1  M.  &  G.  294;  19  L.  J.  Ch.  49. 

(w)  Carter  v.  Home,  (1728)  1  Eq.  Oa.  Abr.  7,  which,  according  to 
the  report,  was  a  mere  case  of  a  joint-purchase;  and  see  1  M.  &  G. 
300.  (x)  Beck  v.  Kantorowicz,  (1857)  3  K.  &  J.  230. 

(y)  See  Partnership  Act,  1890,  s.  29. 

(z)  Peck  v.  Cardwell,  (1839)  2  Beav.  137;  see  Dale  v.  Hamilton, 
(1847)  2  Ph.  266;  16  L.  J.  Oh.  397. 

(«)  See  (1847)  2  Ph.  276. 

(6)  Darby  v.  D.,  (1856)  3  Dr.  495;  25  L.  J.  Ch.  371;  Essex  v.  E., 
(1855)  20  Beav.  442,  450;  Watererv.  W.,  (1873)  15  Eq.  402;  Re  Hulton, 
(1890)  62  L.  T.  200;  cf.  He  Wilson,  1893,  2  Ch.  340;  62  L.  J.  Ch.  781; 
and  see  Re  Bourne,  1906,  2  Ch.  427;  and  Lindley,  9th  ed.  p.  408  et  seq. 
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Where,  upon  an  agreement  for  a  joint-purchase,  the  con-     Chap.  XV. 
veyance  is  taken  in  the  names  of  some,  but  not  all,  of  the   __ 
intended   purchasers,   the   interests  of  the   others  may   be  If  °°nvay- 

f  .    .  ,  anc«  be  not 

established    by    any    subsequent   writing,    signed    by    the  taken  in 

fiduciary  partners,  and  which  shows  the  existence  of  the  the^r- 

trust  (c) ;  and  this,  though  the  agreement  is  that  one  pur-  chaaera,  tru»t 

chaser  shall  find  the  money,  and  the  other  contribute  his  proved  by  any 

skill  in  purchasing  and  subsequently  allotting  and  selling  the  sub,s«qnent 

land  (d).     Lord  St.  Leonards,  however,  considered  (e)  that  signed  by 

the  mere  fact  of  one  of  two  parties  in  treaty  for  an  estate 

desisting  therefrom  under  a  parol  agreement  that  the  other 

shall  complete  for  their  joint  benefit,  is  not  such  a  part 

performance  as  takes  the  case  out  of  the  Statute  of  Frauds  (/) ; 

and  that,  in  the  absence  of  any  subsequent  written  admission 

of  the  trust,  the  aggrieved  party,  unless  he  can  establish 

a  resulting  trust,  by  proof  of  his  having  paid  or  contributed 

to  the  purchase-'money,  has  no  remedy.     Where  there  is  an 

actual  declaration  of  trust,  of  course  it  is  not  necessary  that 

the  party  seeking  to  enforce  it  should  himself  have  been  a 

party  to  it  (<?).     But  if  a  nominal  purchaser  assumes  to  act 

as  sole  owner,  the  other  party  must  be  prompt  in  coming 

to  the  Court  (ft). 

Where  land  is  held  in  trust,  the  declaration  must,  by  e..  53  Declaration 

J  of  trunt 

of  the  L.  P.  Act,  1925  (taking  the  place  of  s.  7  of  the  should  be 
Statute  of  Frauds),  "be  manifested  and  proved  by  some 

(c)  Forster  v.   Hale,  (1798)  3  Ves.  606;  S.  C.,  (1800)  5  Ves.    308; 
Randall  v.    Morgan,   (1806)    12  Ves.   at  p.   74;  and  cf.   Barkworth   v. 
Young,  (1856)  4  Dr.  1;  26  L.  J.  Chi.  153;  Lindley,  Partnership,  9th  cd. 
pp.  109  and  582. 

(d)  Dale  v.    Hamilton,   (1847)   2   Ph.    266;    16  L.   J.   Ch.    397;    see 
Caddick  v.    Skidmore,   (1867)   2  De  G.   &  J.   52;   27   L.    J.    Ch.    153; 
Smith  v.  Matthews,  (1861)  3  D.  F.  &  J.  139,  151;   30  L.  J.  Ch.  445; 
Gray  v.  Smith,  (1889)  43  Oh.  D.  p.  211;  Re  De  Nichols,   1900,  2  Ch. 
410;   82  L.  T.  410;  and  see  Lindley,  Partnership,  9th  ed.  p.  109  et  »tq. 

(e)  Sug.   14th   ed.   700;   Atkins  v.  Rowe,   (1728)  Mo«.  39;    Lamai  v. 
Bayley,  (1708)  2  Vern.  627;  see  Donohoe  v.  Conrahy,  (1845)  2  J.  &  L. 
688,  695;  Caddick  v.  Skidmore,  sup.     But  may  not  such  a  case  be  treated 
as  one  merely  of  fraud  on  the  part  of  an  agent?  aee  Rochefoucauld  v. 
Bomtead,  1897,  1  Ch.  196. 

(/)  Now  replaced  by  ss.  40  and  53  of  the  L.  P.  Act,  1925. 
(?)  Dale  v.  Hamilton,  (1847)  2  Ph.  at  p.  275. 
(A)  See  Cowell  v.  Watts,  (1850)  2  H.  &.  Tw.  224. 
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Sect.  1. 


writing,  signed  by  some  person  who  is  able  to  declare  such 
trust";  by  which  is  meant  the  beneficial  owner  (i),  not  the 
trustee  having  the  legal  estate;  and  the  declaration  may  be 
sufficient,  though  the  trusts  are  not  to  take  effect  until  after 
the  settlor's  death.  The  declaration  itself  cannot  operate 
as  a  testamentary  instrument.  By  s.  55  of  the  L.  P.  Act, 
1925,  nothing  contained  in  s.  53  is  to  affect  the  operation 
of  the  law  relating  to  part  performance. 


Section  2.  (2)  Purchases  in  the  name  of  a  nominal  purchaser. 


If  considera- 
tion is  paid 
by  others  than 
nominal 
purchasers, 
there  will  be 
a  resulting 
trust  without 
writing. 


Where,  upon  a  purchase,  either  by  one  or  several,  the 
conveyance  is  taken  in  the  name  of  a  stranger;  or  where, 
in  the  case  of  a  joint  purchase,  the  conveyance  is  taJken  in 
the  names  of  some,  but  not  all,  of  the  purchasers  who  pay 
for  the  estate  (fc),  there  will — subject  to  the  exceptions 
subsequently  noticed,  and  subject,  of  course,  to  any  express 
stipulation  (even  by  parol)  on  the  point  (Z) — be  a  resulting 
trust  in  favour  of  the  other  parties  who  have  paid,  or  helped 
to  pay,  the  consideration-money;  and  this,  whatever  may 
be  the  tenure  of  the  estate,  or  the  mode  in  which  the 
property  is  conveyed  (m);  unless  the  effect  would  be  to 
break  in  upon  the  policy  of  an  Act  of  Parliament  (n) ;  and 
no  written  declaration  of  trust  is  necessary,  resulting  trusts 
being  expressly  excluded  (o)  from  the  operation  of  s.  53  (1) 
of  the  L.  P.  Act,  1925,  which  takes  the  place  of  s.  7  of 
the  Statute  of  Frauds.  But  the  mere  fact  of  the  money 
being  so  paid,  not  in  pursuance  of  the  original  agreement, 

(t)  See  Dye  v.  D.,  (1884)  13  Q.  B.  D.  147;  53  L.  J.  Q.  B.  442. 

(Jt)   Wray  v.  Steele,  (1814)  2V.  &  B.  388. 

(0  Lady  Bellasis  v.  Compton,  (1693)  2  Vern.  294;  Rider  v.  Kidder, 
(1805)  10  Ves.  360. 

(«t)  See  Dyer  v.  D.,  (1788)  2  Cox,  92,  93;  2  Wh.  &  T.  L.  C.  9th  ed. 
p.  749.  See  also  Herder  v.  M.,  1903,  2  Ch.  98;  72  L.  J.  Ch.  511, 
where  there  was  held  to  be  a  resulting  trust  for  the  wife  in  respect  of 
property  purchased  by  the  husband  chiefly  out  of  her  income. 

(»)  See  Ex  p.  Houghton,  (1811)  17  Ves.  251;  Ex  p.  Yallup,  (1808) 
15  Ves.  at  p.  68;  cases  under  the  Ship  Registry  Acts;  and  see  the 
JMerchant  Shipping  Acts,  1854  to  1880,  repealed;  Merchant  Shipping 
Act,  1894;  Sug.  14th  ed.  701. 

(o)  By  sub-s.  (2)  of  L.  P.  Act,  1925,  s.  53,  replacing  s.  8  of  the 
Statute  of  Frauds. 
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but  either  as  a  matter  of  necessity,  or  by  virtue  of  a  pecuniary     Chap.  XV. 
arrangement  between  the  parties  at  the  time  of  completion,   - 
would  not  have  this  effect  (p).     If,  for  instance,  A.  and  B. 
agree  to  purchase  an  estate,  the  money  as  between  themselves 
to  be  advanced  in  certain  specified  proportions,  and,  at  the 
lime  fixed  for  completion,  A.,  either  through  B.'s  temporary 
inability  to  pay,  or  merely  for  his  own  convenience,  advances 
the  entire  amount,  this,  it  appears,  will  not  give  A.  a  claim  to 
the  whole  estate,  the  amount  paid  by  A.  for  B.'s  share  being 
merely  a  loan  of  that  amount  from  A.  to  B.  (q). 

It  should  be  borne  in  mind  that  under  the  transitional 
provisions  of  the  L.  P.  Act,  1925,  where  land  was,  prior  to 
1926,  vested  in  nominal  purchasers  (not  being  trustees  for 
sale),  the  legal  estate  vested  automatically  on  the  1st  January, 
1926,  in  the  person  then  entitled  to  require  the  same  to  be 
conveyed  to  or  otherwise  vested  in  him  (r).  But  this  pro- 
vision does  not  affect  a  purchaser  -without  notice  from  the 
trustee  if  the  documents  of  title  are  produced  by  the  trustee 
or  persons  deriving  title  under  him  (s)  ;  and  its  operation 
may  be  excluded  in  the  case  of  onerous  property  (f).  The 
observations  which  follow  must  be  read  subject  to  the  altera- 
tions thus  made  by  statute. 

Where  an  assurance  is  taken  in  jthe  joint  names  of  A.,  the  No  resulting 
purchaser,  and  B.,  and  there  is  clear  evidence  of  A.'s  inten- 


tion  that  B.,  if  he  survives,  shall  take  beneficially,  and  not  survivorship 
as  a  trustee  for  A.'s  estate,  B.  surviving  will  be  entitled, 
notwithstanding  that  the  income  has,  with  his  concurrence, 
been  enjoyed  by  A.  alone  during  his  life  (w). 

For  the  purpose  of  raising  a  resulting  trust,  the  mode  in  Payment  of 
which  the  consideration  has  been  paid  may  be  proved  by  may"  be™ 

O)  See  Wood  v.  Birch,  (1804)  Sug.  14fch  ed.  700. 

(?)  8.  C.;  Avoling  v.  Knipe,  (1815)  19  Ves.  441,  445;  Bartlett  v. 
Firkersgill,  (1760)  1  Ed.  515;  Rochefoucauld  v.  Bouitead,  1897,  1 
Ch.  196;  66  L.  J.  Ch.  74;  see  sup.  p.  819. 

(r)  1st  Sched.  Part  II.,  amended  by  L.  P.  (Amend.)  Act,  1926, 
Schcd.  («)  L.  P.  (Amend.)  Act,  1926,  Sched. 

(0  L.  P.  Act,  1925,  1st  Sched.  Part  II.;  para.  8  (m)  inserted  by 
the  amending  Act  of  1926;  see  Peachy  v.  Young,  1929,  1  Ch.  449. 

(M)  Garrick  v.  Taylor,  (1860)  29  Boav.  79;  affd.  10  W.  R.  49;  31 
L.  J.  Ch.  68. 
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Sect.  2. 

proved  by 

parol 

evidence. 


Statute  of 
Frauds  not  to 
be  made  an 
instrument  of 
fraud. 


parol  evidence  (x),  either  during  the  life  of  the  nominal  pur- 
chaser, or  after  his  decease  (^/) ;  although,  after  such  decease, 
it  will  be  received  with  great  caution  (z).  Parol  evidence 
will  also  be  received  to  prove  that  a  person  who  has  'paid 
for  the  estate  with  his  own  money,  and  taken  a  conveyance 
in  his  own  name,  was,  in  fact,  the  agent  of  another  («) ; 
and  to  raise  a  resulting  trust  in  favour  of  a  vendor  who  has 
conveyed  the  estate  without  receiving  the  purchase-money; 
and  also  to  raise  a  trust  in  favour  of  a  voluntary  grantor  of 
land  by  showing  that  the  conveyance  was  only  made  for1  a 
limited  purpose  (6).  And  where  parol  evidence  is  received 
it  need  not  be  confined  to  the  direct  fact  of  payment;  for 
instance,  evidence  of  the  poverty  of  the  nominal  purchaser 
has  been  received  as  showing  the  impossibility  of  his  having 
paid  for  the  estate  (c).  In  all  these  cases  the  Court  acts 
upon  the  principle  that  it  will  not  allow  the  statute  to  be 
made  an  instrument  of  fraud  d . 


Conveyance 
may  be 

shown  to  be     purports  to    be    an    absolute    conveyance  was,  in    fact,  a 

mortgage. 


Parol  evidence    is    also    admissible    to   prove    that  what 
irports  to    1 
mortgage  (e). 


(#)  Though  opposed,  to  inconclusive  written  evidence,  Cripps  v.  Jee, 
(1793)  4  Br.  C.  O.  472;  see  Leman  v.  Whitley,  (1828)  4  Rus.  423, 
427;  6  L.  J.  (0.  S.)  Gh.  152. 

(y)  See  Sir  John  Peachy 's  case,  (1759)  Sug.  14th  ed.  702;  Lench  v. 
L.,  (1805)  10  Ves.  511,  517;  Sug.  V.  &  P.  llth  ed.  910. 

(z)  Gascoigne  v.  Thwing,  (1685)  1  Vern.  366;  Groves  v.  G.,  (1829) 
3  Y.  &  J.  163;  Lewin,  13th  ed.  p.  181. 

(«)  Rochefoucauld  v.  Boustead,  1897,  1  Ch.  196;  66  L.  J.  Ch.  74; 
and  specific  performance  of  a  contract  for  purchase  made  by  an  agent, 
though  appointed  merely  by  parol,  will  be  enforced:  Rochefoucauld  v. 
Boustead,  sup.;  Heard  v.  Pilley,  (1869)  4  Ch.  549;  and  where  the 
agency  is  -proved,  but  there  is  uncertainty  as  to  what  portion  of  the 
estate  the  agent  was  buying  for  himself,  and  what  for  his  principal, 
specific  performance  was  decreed  with  a  reference  to  chambers  to  ascer- 
tain this  point:  Chattock  v.  Mutter,  (1878)  8  Gh.  D.  177. 

(6)  Re  Duke  of  Marlborough,  1894,  2  Ch.  133;   63  L.  J.  Ch.  471. 

(c)  Ryal  v.  R.,  (1739)  cited  Amb.  413;   Willis  v.  W.,  (1740)  2  Atk. 
71;   and  see  Lench  v.  L.,  (1805)  10  Ves.  511,  519. 

(d)  Heard   v.   Pilley,    (1869)   4  Ch.   pp.   552,  553;    Rochefoucauld  v. 
Boustead,  1897,  1  Ch.  196. 

(e)  Cripys   v.    Jee,    (1793)    4    Br.    C.    C.    472;   \Muttyloll   Seal    v. 
Annundochunder  Sandle,   (1849)   5  Mo.  Ind.   App.    72;   Coote,    9th  ed. 
p.  32. 
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As  a  general  rule,  no  resulting  trust  arises  when  the  con-     Chap.  x 
veyance  is  taken  in  the  name  of  a  child  (/),  or  grandchild  (g} 
(if  the  father  be  dead)  (h),  or  the  wife  (*)  of  a  sole  (fc)  pur- 
chaser;  or  in  the  names  of  several  children,  either  alone  (Z)  or 
associated  with  the  wife  (m),  and  the  rule  seems  to  include 
the  illegitimate  children,  if  recognized  as  such  (w),  of  the  or  child 
purchaser  (o) ;  so,  also,  persons  to  whom  the  purchaser  has 
placed  himself  in  loco  parentis  (p) ;  and  adult  (q)  as  well  as 

(/)  Mumma  v.  M.,  (1687)  2  Vern.  19;  Grey  v.  ff.,  (1677)  2  Sw. 
594;  Eedington  v.  R.,  (1794)  3  Ridg.  106,  ISO;  Sidmouth  v.  S.,  (1840) 
2  Beav.  447;  9  I/.  J.  N.  S.  Oh.  242;  Christy  v.  Courtenay,  (1850)  13 
Beav.  96;  Lee  v.  Flood,  (1853)  17  Jur.  544;  see  Re  Whitehouse, 
(1887)  37  Ch.  D.  683;  57  L.  J.  Ch.  161;  Lewin,  13th  ed.  p.  182 
et  seq.  The  presumption  arises  in  the  case  of  personal  as  well  as  of 
real  property;  Crabb  v.  C.,  (1834)  1  M.  &  K.  511;  3  L.  J.  N.  S.  Ch. 
181;  Sidmouth  v.  S.,  sup.;  Hepworth  v.  H.,  (1870)  11  Eq.  10;  40 
L.  J.  Ch.  Ill;  Re  Richardson,  (1882)  47  L.  T.  514.  As  to  a  father 
remaining  liable  for  calls  in  a  winding-up,  after  a  transfer  in  good  faith 
into  the  name  of  his  infant  son,  see  Reid's  case,  (1857)  24  Beav.  318; 
tYeston's  case,  (1870)  5  Ch.  614;  39  L.  J.  Ch.  793;  Richardson's  case, 
(1875)  19  Eq.  588;  44  L.  J.  Oh.  252;  and  cf.  Maxwell's  case,  (1857) 
24  Beav.  321.  See  Buckley,  10th  ed.  p.  66. 

(ff)  See  Kilpin  v.  K.,  (1834)  1  M.  &  K.  520;  Loyd  v.  Read,  (1719) 
1  P.  W.  607. 

(h)  Ebrand  v.  Dancer,  (1680)  2  Ch.  Ca.  26.  See  Tucker  \.  Barrow, 
(1865)  11  Jur.  N.  S.  525;  Currant  v.  Jago,  (1844)  1  Coll.  261. 

(i)  Glaister  v.  Hewer,  (1803)  8  Ves.  p.  199;  see  2  Wh.  &  T.  L.  C. 
9th  ed.  p.  766.  As  to  policies  of  insurance  taken  out  in  the  name  of  a 
wife  or  child,  see  Cleaver  v.  Mutual  Reserve  Fund  Life  Assoc.,  1892, 
1  Q.  B.  147;  Re  Engelbach's  Estate,  1924,  2  Ch.  348;  and  see  Royal 
Exchange  Assurance  v.  Hope,  1928,  Ch.  179. 

(k)  See  Finch  v.  F.,  (1808)  15  Ves.  at  p.  51. 

(0  S.  C.,  ib.  43;  Murlessv.  Franklin,  (1818)  1  Sw.  13. 

(m)  Back  v.  Andrew,  (1690)  2  Vern.  120. 

(«)  See  Beckford  v.  B.,  (1774)  Lofft,  490;  and  see  Kilpi»  \.  A'.. 
(1834)  1  M.  &  K.  at  p.  542;  Tucker  v.  Burrow,  (1865)  2  H.  & 'M. 
at  p.  525. 

(o)  See  Tucker  v.  Burrow,  (1865)  2  H.  &  M.  515,  whore  an  illegiti- 
mate grandcliild,  though  maintained  by  his  grandfather,  was  thought 
not  to  be  within  the  rule;  sed  qucere;  and  see  Lewin,  13th  ed.  pp.  188, 
189. 

(p)  See  Ebrand  v.  Dancer,  (1680)  2  Ch.  Ca.  26;  Currant  v.  Jago, 
(1844)  1  Col.  261;  Soar  v.  Foster,  (1858)  4  K.  &  J.  152,  157;  Tucker 
v.  Burrow,  (1865)  2  H.  &  M.  515;  Skidmore  w.  Bradford,  (1869)  8  Eq. 
134;  a  case  of  nephew  adopted  as  a  son,  and  induced  to  sign  the  con- 


(<7)  Grey  v.  G.,  (1677)  2  Sw.  594;   Sidmouth  \.   S.,  (1840)  2  Beav. 
447,  456. 
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Chap.  XV. 
Sect.  2. 


Though 
purchaser's 
name  is  also 
inserted ; 

or  nominees 
take  suc- 
cessively. 


infant,  and  female  (r)  as  well  as  male  children;  and  to  extend 
.  to  purchases  by  a  female  as  well  as  by  a  male  ancestor  or 
quasi  ancestor  (s) ;  but  not  to  purchases  in  the  name  of  a 
parent  (£),  brother  (w),  or  other  remoter  relative;  or  of  a 
woman  with  whom  the  settlor  is  living  in  concubinage  (x), 
or — which  in  legal  contemplation  is  the  same  thing — under 
the  sanction  of  a  marriage  rendered  void  by  the  Marriage 
Act,  1835(?/). 

Although  at  one  time  it  was  thought  otherwise  (z),  it  is 
settled  that  the  presumption  of  advancement  will  apply  when, 
upon  a  purchase  by  a  father,  the  conveyance  is  taken  in 
the  joint  names  of  himself  and  his  child  (a),  or  in  the 
names  of  himself,  his  wife,  and  child  (&).  On  a  purchase 
by  a  husband  in  the  joint  names  of  himself  and  his  wife, 
the  latter  surviving  will  take  beneficially  (c);  and  if  a 

tract.  A  person  may  stand  in  loco  parentis  to  a  child  living  with  and 
maintained  by  his  father:  Powys  v.  Mansfield,  (1S37)  3  M.  &  C.  359; 
Pym  v.  Lockyer,  (1841)  5  M.  &  C.  29;  Re  Ortne,  (1884)  50  L.  T.  51. 
As  to  the  meaning  of  "  in  loco  parentis,"  see  Fowkes  v.  Pascoe,  (1875) 
10  Ch.  343,  350;  44  L.  J.  Ch.  367;  Re  Orme,  (1884)  50  L.  T.  51,53; 
and  see  Re  Pollock,  (1885)  28  Ch.  D.  552;  54  L.  J.  Oh.  489;  Lewin, 
13th  ed.  p.  189. 

(r)  See  Lady  Gorge's  case,  (1634)  cited  Cro.  Car.  550;  Bone  v. 
Pollard,  (1857)  24  Beav.  283. 

(s)  See  Loyd  v.  Read,  (1719)  1  P.  W.  607;  Sayre  v.  Hughes,  (1868) 
5  Eq.  376;  37  L.  J.  Ch.  401;  Batstone  v.  Salter,  (1868)  19  Eq.  250; 
44  L.  J.  Ch.  209;  but  see  Re  De  Visme,  (1863)  2  B.  J.  &  S.  17;  33 
L.  J.  Ch.  332;  Sennet  v.  B.,  (1879)  10  Ch.  D.  474;  for  the  case  of 
a  step-mother,  see  Todd  v.  Moorfiame,  (1874)  19  Eq.  69. 

(0  See   Grey  v.   G.,  (1677)  2  Sw.   594,  598. 

(M)  Maddison  v.  Andrew,  (1747)  1  Ves.  sen.  57,  61 ;  Skeats  v.  S., 
(1842)  2  Y.  &  C.  C.  C.  9;  12  L.  J.  Ch.  22;  Robinson  v.  Preston, 
(1858)  4  K.  &  J.  505;  27  L.  J.  Ch.  394. 

(x}  Rider  v.  Kidder,  (1805)  10  Ves.  360. 

(y)  Soar  v.   Foster,  (1858)  4  K.   &  J.   152. 

(r)  Stileinan  v.  Ashdown,  (1742)  2  Atk.  477,  480. 

(a)  Scroope  v.  S.,  (1663)  1  Ch.  Ca.  27;  Back  v.  Andrew,  (1690) 
2  Vern.  120;  Dyer  v.  D.,  (1788)  2  Cox,  92;  2  Wh.  &  T.  L.  C.; 
Simpson,  4th  ed.  p.  140  et  seq. 

(6)  Devoy  v.  D.,  (1857}  3  Sm.  &  G.  403;  26  L.  J.  Ch.  290. 

(c)  See  Dummer  v.  Pitcher,  (1833)  2  M.  &  K.  262;  and  Back  v. 
Andrew,  (1690)  2  Vern.  120;  Christ's  Hasp.  v.  Budgin,  (1712)  3  Vern. 
683.  As  to  survivorship  in  a  joint  banking  account  of  husband  and  wife, 
see  Marshal  v.  Crutwell,  (1875)  20  Eq.  328;  44  L.  J.  Ch.  504;  Lloyd 
v.  Pughe,  (1872)  8  Ch.  88;  42  L.  J.  Ch.  282;  and  cf.  Re  Young,  (1885) 
28  Ch.  D.  705;  54  L.  J.  Ch.  1065. 
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stranger's  name  is  also  inserted,  he  will,  it  appears,  take  as     Chap.  XV. 
a  trustee  for  the  children  or  wife,  as  the  case  may  be(d).    ______ 

Where  stock  was  transferred  by  a  husband  into  the  joint 
names  of  himself,  his  wife,  and  two  strangers  who  were  tw>o 
of  the  trustees  of  his  marriage  settlement,  it  was  held  to  be 
an  advancement  of  the  wife  and  not  an  augmentation  of  the 
settlement  funds,  and  that  the  strangers  were  trustees  for 
the  wife  on  her  surviving  her  husband  (e).  But  where  the 
father  advances  to  the  trustees  of  his  settlement  money  to 
make  up  the  deficiency  on  a  contemplated  purchase  with 
settlement  funds,  the  presumption  is  that  the  advance  was 
intended  for  the  benefit  of  all  persons  interested  under  the 
settlement  (/)  . 

Though,  where  property  is  purchased  in  the  name  of  a  Presumption 
wife  or  child,  the  purchase  is,  primd  facie,  an  advancement,  advancement 
still,  the  relation  between  the  parties  only  raises  a  pre-  m*y  **  v 

...  *          rebutted  by 

sumption  of  the  intention  of  the  purchaser  to  advance  the  contempo- 


nominee,  which  presumption  may  be  rebutted  by  evidence  of 

a  contrary  intention.    Contemporaneous  acts  (g)  and  declara-  tions;  but 

tions  (h)  of  the  purchaser,  may  amount  to  such  evidence  (i)  ;   Bubsequent 

and  surrounding  circumstances  may  be  taken  into  considera-  a.ct8  °J  de'  . 

c'aratlon8 
tion,  to  show  whether  a  gift  or  a  trust  was  intended  (k);  but  purchaser  ; 

subsequent  acts  (7)  and  declarations  (m)  of  the  purchaser  are  aMer.  of 

v  '  nominee. 

(rf)  Lamplugh  v.  L.,  (1709)  1  P.  W.  Ill;  Crabb  v.  C.,  (1834)  1  M. 
&  K.  511;  and  ib.  543;  3  L.  J.  N.  S.  Ch.  181;  Re  Condrin,  1914, 
1  Ir.  E.  89. 

(e)  Re  Eykyn'a  Tr.,  (1877)  6  Oh.  D.  115. 

(/)  Ouseley  v.  Anstruther,  (1847)  10  Boav.  453,  461;  Re  Curttit 
Tr.,  (1872)  14  Eq.  217;  41  L.  J.  Oh.  631. 

(ff)  Murless  v.  Franklin,  (1818)  1  Sw.  13;  Prankerd  v.  P.,  (1820) 
1  S.  &  S.  1. 

(A)  Williams  v.  W.,  (1863)  32  Beav.  370.  Closely  antecedent  acts 
and  declarations  may  be  admitted:  see  Crabb  v.  C.t  (1834)  1  M.  k  K. 
at  p.  539. 

(0  Sidmouth  v.  S.,  (1840)  2  Beav.  447,  455;  Collinson  v.  (7.,  (1853) 
3  D.  M.  &  G.  409;  and  see  Kilpin  v.  K.,  (1834)  1  M.  &<K.  520,  where 
the  declarations  were  made  verbally  to  the  purchaser's  solicitor. 

(fc)  Fowkes  v.  Pascoe,  (1875)  10  Ch.  343,  352;  44  L.  J.  Ch.  367; 
Marshal  v.  Crutwell,  (1875)  20  Eq.  328,  329;  44  L.  J.  Oh.  504;  Re 
WhiteJwuse,  (1887)  37  Ch.  D.  683;  57  L.  J.  Oh.  161. 

(0  Mumma  v.  M.,  (1687)  2  Vern.  19;  Crabb  v.  C.,  (1834)  1  M.  & 
K.  511,  518;  3  L.  J.  N.  S.  Ch.  181. 

(m)  See  Elliot  v.  E.,  (1677)  2  Ch.  Oa.  231;   Redington  v.  R.,  (1794) 
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Ohap.  XV. 
Sect.  2. 


By  what 
con  tempo  • 
raneous  acts 
or  circum- 
stances. 


not,  though  the  subsequent  acts  or  declarations  of  the  child 
or  other  nominee,  whether  concurred  in  by  the  purchaser  or 
not,  are  evidence  to  support  the  trust  (w);  but,  generally 
speaking,  we  are  to  look  at  what  was  said  and  done  at  the 
time(o).  The  rule  that  the  subsequent  declarations  of  a 
father  or  husband  are  not  admissible  to  rebut  the  presump- 
tion of  advancement  does  not  preclude  the  father  or  husband 
— if  still  living  when  the  question  arises — from  giving 
evidence  of  what  his  intention  was  at  the  time  when  the 
purchase  or  transfer  .was  made(p). 

Where  a  copyholder,  upon  taking  a  purchase  in  his  son's 
name,  at  the  same  Court  surrendered  it  to  the  use  of  his 
own  will  (#) ;  or,  taking  a  purchase  in  the  joint  names  of 
himself  and  two  sons,  at  the  same  Court  took  a  licence  to 
lease  for  seventy  years  (r),  it  was  held  to  be  no  advancement. 
Where  by  the  custom  of  a  manor,  copyholds  were  held  for 
lives  successive,  the  legal  estate  being  in  the  cestui  que  vie, 
and  it  appeared  that  on  previous  renewals  the  beneficial  owner 
had  selected  other  nominees,  the  insertion  of  the  name  of  an 
illegitimate  grandchild,  who  lived  with  and  was  maintained 
by  him,  was  held  insufficient  to  raise  a  presumption  of 
advancement  (s).  Where  a  father  took  a  mortgage  in  his 
son's  name,  the  presumption  of  advancement  was  rebutted 
by  the  evidence  of  the  father,  supported  by  that  of  the 
solicitor  who  prepared  the  deed,  and  who  explained  the  cir- 

3  Ridg.  106,  200;  Woodman  v.  Morrel,  (1678)  Freem.  32;  O'Brien  v. 
Sheil,  (1873)  7  I.  R.  Eq.  255. 

(»)  Scaivin  v.  S.,  (1841)  1  Y.  &  C.  C.  C.  65;  Sidmouth  v.  S.,  (1840) 
2  Beav.  447,  455;  Grey  v.  &.,  (1677)  2  Sw,  p.  597. 

(o)  Sidmouth  v.  S.,  sup.;  and  see  Crabb  v.  C.,  (1834)  1  M.  &  K.  at 
p.  532;  Currant  v.  Jago,  (1844)  1  doll.  261,  267;  Christy  v.  Courtenay, 
(1850)  13  Beav.  96;  Jeans  v.  Cooke,  (1857)  24  Beav.  513;  27  L.  J. 
Ch.  202;  Ford  v.  Tynte,  (1865)  2  H.  &  M.  324;  Williams  v.  W.t 
(1863)  32  Beav.  370. 

(p)  Devoy  v.  D.,  (1857)  3  Sm.  &  G.  403;  26  L.  J.  Oh.  290,;  Stone 
v.  S.,  3  Jur.  N.  S.  708;  Dumper  v.  D.,  (1862)  3  Giff.  583,  590;  Lewin, 
13th  ed.  p.  187;  and  see  O'Brien  v.  Sheil,  (1873)  7  I.  R.  Eq.  at  p.  261. 

(?)  Prankerd  v.  P.,  (1820)  1  S.  &  S.  1;  and  see  Murless  v.  Franklin, 
(1818)  1  Sw.  13. 

(f)  Swift  v.  Davis,  (1798)  8  Ea.  354,  n. 

(s)  Tucker  v.  Burrow,  (1865)  2  H.  &  M.  515.  Cf.  Jeans  v.  Cooket 
(1857)  24  Beav.  513;  27  L.  J.  Ch.  202. 
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cumstances  under  which  the  son's  name  was  used;   though    Chap.  XV. 
there  was  evidence  of  a  subsequent  declaration  by  the  father 
that  the   mortgage   was   taken   in  the  son's  name  for  the 
purpose  of  advancement  and  of  escaping  the  payment  of 
duty  (0- 

Where  a  father  has  purchased  in  his  son's  name,  the  fact 
of  his  having  from  the  first  treated  the  son  as  a  mere 
trustee,  will  rebut  the  presumption  of  advancement  (w);  so, 
where  the  purchase  is  made  with  some  particular  object,  as 
to  sever  a  joint-tenancy  (or).  Where  the  contract  was  entered 
into  by  the  son  alone,  he  having  no  property  of  his  own,  and 
the  father  lent  him  a  part  of  the  purchase-money,  and  for 
the  residue,  which  was  payable  by  instalments,  both  father 
and  son  gave  joint  and  several  promissory  notes  under  which 
the  father  paid  the  first  instalment,  it  was  held  after  the 
death  of  the  father  that  neither  the  instalment  paid  by  him 
during  his  lifetime  nor  any  subsequent  instalment  paid  by 
his  executors  was  to  be  taken  as  an  advancement  by  the 
father:  that  looking  at  all  the  circumstances,  the  contract 
was  the  contract  of  the  son  only,  and  the  relationship  between 
the  father  and  son  that  of  surety  and  principal  («/). 

In  the  case  of  a  child,  it  is  a  material,  though  not  decisive,  Prior 
circumstance,  that  a  provision  has  been  previously  made  for  *         """ 


him  (z).    In  the  older  cases  (a)  it  was  held  that  the  child,  if  whether 
already  fully  advanced,  could  mot  take;  but,  as  Eyre,  L.  C.  B., 
said  (6),  "  the  father  is  the  only  judge  as  to  the  question  of  a 
son's  provision;  the  distinction,  therefore,  of  the  son  being 

(0  Dumper  v.  D.,  (1862)  3  Gif.  583. 

(«)  Collinson  v.  C.,  (1853)  3  D.  M.  &  G.  409. 

(#)  Sug.  14bh  ed.  705,  citing  Saylia  v.  Newton,  (1687)  2  Vern.  28; 
and  Birch  v.  Blagrave,  (1755)  Amb.  264,  where  the  object  was  to  avoid 
serving  as  sheriff;  and  Sir  W.  Raleigh's  case,  cited  Hard.  497,  where  tho 
object  was  to  avoid  a  merger;  and  see  Bone  v.  Pollard,  (1857)  24  Beav. 
283,  287,  where  the  intention  seems  to  have  been  to  avoid  legacy  duty. 

(y)  Re   Whitehouse,  (1887)  37  Ch.  D.  683;   57  L.  J.  Ch.  161. 

(z)  Per  Lord  Brougham,  Crabb  v.  C.,  (18-34)  1   M.  &  K.  at  p.   542. 

(a)  Elliot  v.  E.,  (1677)  2  Ch.  da.  231;  Grey  v.  G.,  (1677)  2  Sw. 
594,  600;  and  see  Sug.  14th  ed.  704. 

(6)  Dyer  v.  D.,  (1788)  2  Cox,  92;  2  Wh.  &  T.  L.  O.  9th  ed.  749. 
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^P-  XV.  provided  for  or  not  is  not  very  solidly  taken  or  uniformly 
-  adhered  to:  "  and  Lord  Eldon  observed  that  "  the  presump- 
tion of  advancement  in  favour  of  a  child  is  not  to  be  frittered 
away  by  nice  refinement "  (c).  Where  the  provision  already 
made  for  a  child  is  (d)  or  is  treated  by  the  parent  as 
being  (e)  a  provision  only  in  part,  it  will  not  rebut  the  pre- 
sumption of  advancement;  and  a  reversion  expectant  on  a 
life  estate  is  prima  facie  only  a  partial  provision  (/). 

By  what  ^  subsequent  parol  admission  by  a  child  that  he  holds  only 

subsequent  *  . .      . 

acts  or  cir-       as  trustee,  may  rebut  the  presumption  in  favour  of  advance- 

3es*  ment  (g) ;  but  the  fact  that  the  child,  even  though  adult, 
allows  the  parent  to  take  and  keep  possession  (h),  is  insuffi- 
cient; nor  is  the  result  altered  by  the  child  actively  assisting 
the  parent  in  taking  the  profits;  as,  in  the  case  of  a  purchase 
of  stock  in  the  child's  name,  by  his  executing  a  power  of 
attorney  for  the  father  to  receive  the  dividends  (i) ;  or  by 
money  being  subsequently  laid  out  on  the  property  by  the 
parent  (ft).  But  where  a  father  bought  a  cottage  in  the 
name  of  his  son,  and  shortly  afterwards  served  the  tenant 
with  notice  to  quit,  and  during  his  life  always  received  the 
rents  and  profits,  the  notice  to  quit  was  held  an  act  sufficiently 
strong  to  rebut  the  presumption  of  advancement  (Z). 

Where  a  father,  having  by  way  of  advancement  pur- 
chased a  property  in  the  name  of  his  son,  dies  before  the 
purchase-money  has  been  fully  paid,  the  balance  of  the 

(c)  See  (1808)  15  Ves.  50. 

(<f)  Grey  v.  G.,  (1677)  2  Sw.  594,  600;  Lewin,  13th  ed.  p.  185. 

(e)  Bedington  v.  R.,  (1794)  3  Ridg.  pp.   190,  191. 

(/)  Lamplugh  v.   L.,   (1709)   1  P.   W.    111. 

(00  See  Sidmouth  v.  8.,  (1840)  2  Beav.  447,  456;  Scau-in  v.  S., 
(1841)  1  Y.  &  C.  C.  C.  65. 

(h~)  See  Elliot  v.  E.,  (1677)  2  Ch.  Ca.  231;  Taylor  v.  T.,  (1737) 
1  Atk.  386;  Grey  v.  G.,  (1677)  2  Sw.  594,  600;  and  see  Sidmouth  v. 
S.,  sup.;  Alleyne  v.  A.,  (1845)  2  J.  &  L.  544,  555;  Christy  v.  Courtenay, 
(1850)  13  Beav.  96. 

(i)  Sidmouth  v.  S.,  sup. 

(/t)  Mumma  v.  M.,  (16871)  2  Vern.  19;  Shales  v.  S.,  (1701)  Freem. 
252. 

(0  Stock  v.  M'Avoy,  (1872)  15  Eq.  55;  42  L.  J.  Ch.  230. 
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purchase-money  must,  it  seems,  be  paid  out  of  the  father's     Chap.  XV. 
•estate  (m). 

If,  after  making  a  purchase  by  way  of  advancement,  the  Election, 
purchaser,  by  his  will,  purports  to  give  the  property  to  other 
parties,  a  case  of  election  will  arise  (n). 

And  where  the  father  of  a  family  has  allowed  money  of  Presumption 
his  own  to  be  invested  in  the  purchase  of  an  estate,  along  ment^wherea 
with  other  moneys  subject  to  the  trusts  of  his  marriage  father  settles 

,  .         .„  .  ..  ...         his  own  along 

settlement,  it  will  require  very  strong  evidence  of  intention  with  trust 
to  show  that  he  did  not  intend  it  as  an  advancement  (o) ;  money8- 
and  where  a  father  conveys  land  to  his  son,  as  a  qualification  Conveyance 
for  an  office,  or  franchise,  which  requires  in  the  holder  a  UoiTfor  office. 
bond  fide  beneficial  ownership,  he  cannot  maintain  that  the 
transaction  was  intended  to  be  in  fraud  of  the  law,  so  as  to 
throw  on  the  child  a  resulting  trust  (p).    A  conveyance  by  Conveyance 
a  father  to  his  son  as  a  qualification  for  the  parliamentary  on'secref'™ 
franchise  was  not  in  itself  illegal  (#).  So,  where  A.,  under  a  tru8t> 
groundless  fear  of  being  indicted  for  bigamy,  conveyed  his 
real  estate  to  B.,  on  a  secret  understanding  that  B.  was  to 
hold  it  merely  as  a  trustee,  and  no  consideration  was  paid, 
Romilly,  M.  R. ,  held  that  the  transaction  was  free  from  taint 
of  illegality;  and  compelled  B.   (who  denied  the  trust  and 
claimed  the  benefit  of  the  Statute  of  Frauds,)  to  execute  A 
reconveyance  (r).    And  where  A.  conveyed  freeholds  to  B. 
in  order  to  avoid  a  possible  liability  on  shares  in  a  company 
and  continued  to  receive  the  rents  until  his  death,  there  was 

(m)  Redlngton  v.  R.,  (1794)  3  Ridg.  106,  201;  Lewin,  13th  od.  p.  190; 
see  Skidmore  v.  Bradford,  (1869)  8  Eq.  134;  Holder  v.  Alton,  1920,  2 
•Ch.  420;  and  cf.  Re  Whitetouse,  (1887)  37  Oh.  D.  663;  57  L.  J.  Ch.  161. 

(«)  Dummer  v.  Pitcher,  (1831)  5  Si.  36;  2  M.  &  K.  262. 

(o)  Ouseley  v.  Anstruther,  (1847)  10  Beav.  453,  462;  Gray  v.  <?., 
(1852)  2  Sim.  N.  S.  273;  21  L.  J.  Ch.  745;  Re  Curteit'  Tr.,  (1872) 
14  Eq.  217. 

(p)  Childers  v.  C.,  (1857)  3  K.  &  J.  310;  reversed  on  appeal,  other 
facta  being  adduced,  (1867)  1  D.  &  J.  482;  Re  Gooch,  (1890)  62  L.  T. 
384  (case  of  transfer  of  shares  to  qualify  aa  director);  and  see  Criohton 
v.  C.,  1895,  2  Ch.  853;  65  L.  J.  Ch.  13. 

(q)  May  v.  M.,  (1863)  33  Boav.  81. 

(r)  Dames  v.  Otty,  (1865)  36  Beav.  208;  34  L.  J.  Ch.  252;  and  Me 
Manning  v.  Gill,  (1872)  13  Eq.  485;  41  L.  J.  Ch.  736;  cf.  tup.  p.  633. 

15  (2) 
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Chap.  XV.     held  to  be  a  resulting  trust  to  the  heir-at-law,  and  a  declara- 

e       tion  of  trust  executed  by  B.  after  A.'s  death  in  favour  of 

A.'s  wife  (in  pursuance  of  the  alleged  intention  of  A.)  was 
held  to  be  invalid,  no  declaration  of  trust  having  been 
executed  in  A.'s  lifetime  (s). 

On  purchase  Upon  a  purchase  in  the  name  of  a  stranger,  parol  or  other 
stranger,0  evidence  is  admissible  to  rebut  the  presumption  in  favour 
resulting  Of  a  resulting  trust;  and  to  show  that,  as  respects  either  the 

trust  may  be  0111  i       «  1-1 

rebutted          whole  or  part  01  the  land,  or  the  interest  therein,  the  pur- 
evidence          chaser  intended  the  nominee  to  take  beneficially  (2) ;  but  the- 
onus  of  proof  lies  on  the  nominee  (w). 

Land  pur-  Where  trustees  (x)  for  the  purchase  of  land  lay  out  the 

chased  with  .  .          J 

trust  money  trust  moneys  and  take  the  conveyance  in  their  own  names, 
ii^C°ressed  ^ne  ces^s  Que  trust,  in  order  specifically  to  claim  the  lands, 
with  trust.  or  to  establish  a  lien  upon  them,  must  prove  that  they  were 

As  to  proof      purchased  with  the  trust  moneys ;  this  may  be  done  either 

of  application   f 

of  money.         by  direct  evidence, — as  where  trust  money  was  paid  to  a 

trustee  by  a  cheque,  which  was  next  day  paid  over  by  him  in 
part  payment  for  the  estate  («/), — or  by  mere  parol  evidence* 
of  declarations  by  the  trustees;  but  such  evidence  will  be 

(«)  Ritdkin  v.  Dolman,  (1876)  36  L.  T.  791. 

(f)  See  Maddison  v.  Andrew,  (1747)  1  Ves.  sen.  57,  61;  Lloyd  v. 
Spillet,  (1740)  2  Atk.  148;  Lane  v.  Dighton,  (1762)  Amb.  409;  Rider  v. 
Kidder,  (1805)  10  Ves.  360,  367;  Benbow  v.  Townsend,  (1833)  1  M.  &  K. 
506,  510;  2  I>.  J.  N.  S.  Ch.  215;  Deacon  v.  Colquhoun,  (1853)  2  Dr. 
21;  23  L.  J.  Ch.  16;  Fowkes  v.  Pascoe,  (1875)  10  Ch.  343;  44  L.  J. 
Ch.  367. 

(u)  Redington  v.  R.,  (1794)  3  Bidg.  106,  178;  and  see  Re  Whitehouse,. 
(1887)  37  Ch.  D.  683;  57  L.  J.  Ch.  161. 

(x)  Including  in  the  term,  agents.  Where  a  solicitor  fraudulently 
purchased  an  estate  in  his  own  name  out  of  his  client's  moneys,  the 
client  was  held  to  have  a  lien  on  the  estate:  Hopper  v.  Conyers,  (1866)  2 
Eq.  549;  Middleton  v.  Pollock,  (1876)  4  Ch.  D.  49;  46  L.  J.  Ch.  39. 
For  the  purposes  of  the  doctrine  there  is  no  "distinction  between  an 
express  trustee,  or  an  agent,  or  a  bailee,  or  a  collector  of  rents,  or 
Bnybody  else  in  a  fiduciary  position":  Re  Hallett's  Est.,  (1880)  13 
Ch.  D.  696,  709;  49  L.  J.  Oh.  415;  New'Zealand  Land  Co.  v.  Watson, 
(1&81)  7  Q.  B.  D.  374,  383;  50  L.  J.  Q.  B.  433.  And  see  Re  Hallett 
$  Co.,  1894,  2  iQ.  B.  237;  63  L.  J.  Q.  B.  573. 

(y)  Price  v.  Blakemore,  (1843)  6  Beav.  507;  see  Ex  p.  Chadwick,. 
(1861)  15  Jur.  597;  Lewin,  13th  ed.  p.  181. 
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received  with  caution  (z).  The  presumption,  however,  is  that  Chap.  XV. 
•a  purchase  made  by  a  trustee,  whose  duty  is  so  to  invest  __^ 
trust  money,  has  been  made  in  execution  of  the  trust  (a). 
And  where  a  trustee  paid  in  trust  moneys  (applicable  to  be 
invested  in  the  purchase  of  real  estate),  and  moneys  of  his 
•own,  to  his  general  account  at  his  bankers,  and  then  bought 
real  estate,  and  paid  for  it  by  a  cheque  on  his  bankers,  the 
Court — the  purchase  having  proved  a  beneficial  one — decided 
that  the  cestuis  que  trust  were  entitled  to  hold  that  such  pay- 
ment was  made  out  of  that  part  of  the  moneys  standing  to 
the  general  account  which  it  was  proper  so  to  employ;  i.e., 
the  trust  moneys  (6).  But  where  a  trustee  in  good  faith, 
and  at  the  request  of  the  cestui  que  trust,  advances  money 
to  make  up  the  deficiency  on  a  purchase  for  the  benefit  of 
the  settlement,  he  is  entitled  to  be  indemnified  out  of  the 
purchased  property,  and  to  enforce  the  indemnity  by  sale  of 
the  property  (c). 

Under  the  Partnership  Act,  1890,  s.  13,  if  a  partner  who  Purchase  by 
is  also  a  trustee  improperly  employs  trust  property  in  the  £,  a  trustee, 
business  of  the  partnership,  no  other  partner  is  liable  for 
the  trust   property    to    the    persons  beneficially  interested 
therein,  provided  he  has  no  notice  of  the  breach  of  trust,  and 
the  section  does  not  prevent  the  property  being  followed  and 
recovered  if  still  in  the  possession  of  the  firm  (d). 

(z)  Sug.  14th  ed.  919;  Lench  v.  L.,  (1805)  10  Vea.  511,  519. 

(a)  Trench  v.  Harrison,  (1849)  17  Si.  Ill;  and  see  Perry  v.  P/ielips, 
(1810)  4  Ves.  108,  116;  17  Ves.  173;  Lewis  v.  Madocks,  (1810)  8  Vea. 
150;  17  Vee.  48;  Denton  v.  Davies,  (1812)  18  Ves.  499,  502;  Sennit 
v.  Mayhew,  cited  1  Br.  C.  C.  232;  Mathias  v.  M.,  (1858)  3  Sm.  &  G. 
552;  Williams  v.  Thomas,  (1862)  8  Jur.  N.  S.  250;  Lewin,  13th  ed. 
pp.  935,  936. 

(6)  Manningford  v.  Toleman,  (1845)  1  Col.  670,  674;  14  L.  J.  Ch. 
160;  and  generally  as  to  following  trust  moneys,  see  Btrt  v.  Surt, 
(1877)  11  Oh.  D.  773,  n.;  He  Hallett's  Est.,  (1880)  13  Ch.  D.  696, 
709;  49  L.  J.  Oh.  415;  Gibert  v.  Gonard,  (1885)  33  W.  R.  302;  54 
iL.  J.  Oh.  439;  Re  Hallett  $  Co.,  1894,  2  Q.  B.  /237;  63  L.  J. 
Q.  B.  573;  Hancock  v.  Smith,  (1889)  41  Ch.  D.  456;  Sinclair  v. 
Brougham,  1914,  A.  O.  398;  James  Roscoe,  Ltd.  v.  Winder,  1915,  1  Ch. 
62;  Banque  Beige  v.  Hambrouck,  1921,  1  K.  ,B.  321;  Lowin,  13th  ed. 
p.  930  et  seq.;  2  Wh.  &  T.  L.  O.  9th  ed.  at  p.  779. 

(c)  Re  Pumfrey,  (1882)  22  Ch.  D.  255;  52  L.  J.  Oh.  228;  Lerrin, 
13th  ed.  p.  1130. 

(rf)  See  Lindley  on  Partnership,  9th  ed.  p.  229  «t  seq. 
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Chap.  XV. 
Sect.  2. 

Purchase 
with  wife's 
separate 
estate. 

If  purchase 
l>e  breach  of 
trust  ctstuia 
qne  trust  can 
claim  money 
or  land. 


So,  where  land  is  purchased  out  of  a  married  woman's 
separate  estate,  and  is  conveyed  to  the  husband,  the  wife's 
right  will  be  established  in  Equity,  unless  it  is  clearly 
shown  that  a  gift  to  the  husband  was  intended  (e). 

And  where  trust  moneys  are,  in  breach  of  trust,  invested 
in  the  purchase  of  real  estate,  the  cestuis  que  trust  have  the 
option  of  proceeding  either  for  the  money  or  the  estate;  and 
in  one  case  it  was  held  that  if  the  trust  formed  only  a- 
part  of  the  consideration  money  the  trust  was  entitled  to  a 
proportionate  part  of  the  estate  (/) ;  and  a  purchase  of  the 
fee  simple  by  the  executor  of  a  mortgagee  for  a  term  of 
years  has  been  considered  to  fall  within  the  rule  (#) ;  .so, 
where  a  trustee  improperly  advanced  the  trust  funds  to 
enable  one  of  the  cestuis  que  trust  to  purchase  an  estate,  the 
other  cestuis  que  trust  were  held  entitled  to  a  lien  upon  the 
estate  for  the  moneys  so  advanced  (ft).  But  in  order  to 
follow  trust  money  there  must  be  specified  property  capable 
of  being  identified  into  which  the  money  has  been  con- 
verted (i) . 

The  distinction  between  the  remedy  of  the  cestuis  que  trust, 
where  the  purchase  is  clearly  made  with  trust  money,  and 
their  remedy  where  the  trustee  has  mixed  trust  money  with 
his  own,  must  be  carefully  borne  in  mind.  In  the  first  case, 
the  cestui  que  trust  "  has  a  right  to  elect  either  to  take  the 


O)  See  DarJcin  v.  V.,  (1853)  17  Beav.  578;  Mercier  v.  If.,  1903,  2 
Ch.  98;  72  L.  J.  Ch.  511;  Scales  v.  Baker,  (1859)  28  Beav.  91.  The 
position  is  not  altered  by  the  fact  that  the  contract  was  entered  into  by 
the  wife  before,  and  the  conveyance  was  executed  after,  the  marriage: 
Maddison  v.  Chapman,  (1861)  1J.  &  H.  470. 

(/)  A.-G.  v.  Corp.  of  Newcastle,  (1842)  5  Beav.  307;  12  C.  &  F. 
402;  Wiles  v.  Gresham,  (1854)  2  Dr.  258.  Usually,  however,  the  Court 
gives  a  lien  for  the  amount  invested  in  cases  where  the  purchase-money 
was  not  wholly  trust  money.  See  Lane  v.  Dighton,  (1762)  Arab.  409; 
Price  v.  Blakemore,  (1843)  6  Beav.  507;  Hopper  v.  Conyers,  (1866) 
L.  R.  2  Eq.  549;  Cave  v.  C.,  15  Ch.  D.  639;  and  see  next  para,  of  text. 

(?)  Fosbrooke  v.  Balguy,  (1833)  1  M.  &  K.  226;  see  Lewin,  13th  ed. 
p.  197. 

(A)  Birds  \.  Asl-ey,  (1858)  24  Beav.  618;  and  see  s.  62  of  the 
T.  Act,  1925. 

(0  Ee  Ilallett  $  Co.,  1894,  2  Q.  B.  237,  244;  63  L.  J.  Q.  B.  573; 
Lewin,  13th  ed.  p.  934. 
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property  purchased,  or  to  hold  it  as  a  security  for  the  amount  Chap.  XV. 
of  the  trust  money  laid  out  in  the  purchase,  or,  in  other  8ect-2. 
words,  he  is  entitled  at  his  election  either  to  take  the  pro- 
perty, or  to  have  a  charge  on  it  for  the  amount  of  the  trust 
money.  But,  in  the  second  case,  the  cestui  que  trust  can  no 
longer  elect  to  take  the  property,  because  it  is  no  longer 
bought  with  the  trust  money  simply  and  purely,  but  with  a 
mixed  fund.  He  is,  however,  still  entitled  to  a  charge  on 
the  property  purchased  for  the  amount  of  the  trust  money 
laid  out  in  the  purchase,  and  that  charge  is  quite  indepen- 
dent of  the  fact  of  the  amount  laid  out  by  the  trustee  "  (A:). 

Where  a  man,  having  expressly  agreed  (I),  or  being  under  Purchase, 
a  statutory  (m)   or  equitable  (n)  liability,  to  purchase  and  ^,ntidered  in 
settle,  or  to  find  the  money  for  purchasing  and  settling  (o),  performance 
lands,  buys,  but  neglects  to  make  a  settlement,  the  purchased  to  nettle 
lands,  or  an   adequate   part   thereof,  will,  if  of  a  suitable  land- 
nature  and  tenure  (p},  be  taken,  in  Equity,  to  have  been 
bought  in  performance,  or,  if  their  entire  value  is  inadequate, 
in  part  performance,  of  his  agreement  or  liability  (<?). 

Nor  will  the  result  be  altered  by  any  peculiar  terms  in  How  far  the 
the  original  agreement  which  do  not,  in  the  events  which  co^nantis 
have  occurred,  go  to  discharge  his  general  liability;  e.g.,  a  material, 
stipulation  that  the  purchase  shall  be  made  with  the  appro- 
bation of  trustees,  whose  consent  he  has  not  applied  for  (r) ; 
or  within  a  limited  time,  which  has  expired  (s) ;  or  an  option 
reserved  to  him  of  making  a  substitution!  arrangement, 

(&)  JRe  Hallett's  Eat.,  (1680)  13  Ch.  D.  696,  709,  per  Jessel,  M.  B.; 
49  L.  J.  Ch.  415. 

(0  Deacon  v.  Smith,  (1745)  3  Atk.  323;  A.-G.  v.  Whoncood,  (1750) 
1  Ves.  sen.  534,  540. 

(>n)  Tubba  v.  Broadwood,  (1831)  2  R.  &  M.   487. 

(«)  Wilson  v.  Foreman,  (1782)  cited  10  Ves.  519;  Mann ingrford  -v. 
Toleman,  (1845)  1  Col.  670;  14  L.  J.  Ch.  160. 

(o)  Sowden  v.  S.,  (1785)  1  Br.  C.  C.  582;  Ex  p.  Poole,  De  O.  581. 

(p)  Deacon  v.  Smith,  (1745)  3  Atk.  323;  A.-G.  v.  Whoncood,.»up. 
541;  Pinnell  v.  Hallett,  (1751)  Amb.  106;  and  see  inf.  p.  836. 

(q)  Lechmere  v.  L.,  (1735)  Gas.  t.  Talbot,  26;  Blandy  v.  Widmor», 
(1716)  1  P.  W.  323  (a);  2  Wh.  &  Tud.  L.  O.  9th  ed.  p.  357  et  teq.  and 
notes  thereto. 

(r)  Lechmere  v.   Earl  of  Carlisle,   (1733)   3   P.  W.   211,  218. 

(«)  Ex  p.  Poole,  (1847)  Do  G.  581. 
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Chap.  XV. 
Sect.  2. 


Unsuitability 
of  land  to 
satisfy 
covenant. 


"Who  are 
bound  by 
the  equity. 


if  he  has  not  made  his  election  (£).  But,  in  general,  a 
covenant  to  convey  and  settle  lands,  which  are  not  defined 
by  the  covenant,  will  not  create  &,  specific  lien  on  after- 
acquired  lands  of  the  covenantor,  except  in  cases  where  the 
lands  have  been  acquired  with  the  intention  of  satisfying  the 
covenant  (w). 

Where  the  land  comes  within  the  terms  of  the  agreement, 
its  alleged  unsuitability  to  answer  the  purposes  of  the  settle- 
ment should  perhaps  be  hardly  relied  on  by  parties  claiming 
against  the  settlement.  Where,  however,  the  land  is  of  a 
different  nature  or  tenure  from  that  covenanted  to  be  pur- 
chased, no  presumption  of  an  intention  to  perform  the 
covenant  can  arise  (#). 

The  right  of  the  parties  interested  under  the  proposed 
settlement  («/)  seems  clear  as  against  the  legal  personal  repre- 
sentatives of  the  purchaser  and  persons  claiming  under  him 
as  volunteers. 


Expenditure  The  expenditure  by  the  covenantor  in  erecting  buildings, 
land*  not  a  &c-  upon  land  already  subject  to  the  limitations  of  the 
satisfaction  settlement,  is  not  a  part  fulfilment  of  his  engagement  to  pay 
settle  money,  money  to  the  trustees  for  the  purpose  of  being  invested  and 

settled    upon    trusts    corresponding    with    the  uses  of  the 

laud  (z). 

(0  Deacon  \.  Smith,  (1745)  3  Atk.  323,  328. 

(«)  Mornington  v.  Keane,  (1858)  2  D.  &  J.  292,  and  see  comments  on 
Wellesley  v.  W '.,  (1839)  4  M.  &  C.  561;  Montagu  v.  Earl  of  Sandwich., 
(1886)  32  Ch.  D.  525,  539,  540. 

(#)  Lechmere  v.  Earl  of  Carlisle,  (1733)  3  P.  W.  211,  227;  Deacon 
v.  Smith,  (1745)  3  Atk.  323;  Lewis  v.  Hill,  (1749)  1  Ves.  sen.  .274; 
A.-G.  v.  Whorwood,  (1750)  ib.  534,  540. 

(y)  Including  persons  who  are  "  within  the  marriage  consideration," 
e.g.,  children;  but  the  maxim  that  Equity  looks  upon  that  as  done 
which  ought  to  be  done  cannot  (in  cases  depending  on  contract)  be 
invoked  in  favour  of  volunteers:  Re  Anstis,  (1886)  31  Ch.  D.  596;  and 
see  Re  Plumptree's  M.  8.,  1910,  1  Ch.  609. 

(z)  Horlock  v.  Smith,  (1853)  17  Beav.  572;  23  L.  J.  Ch.  962;  see 
Wiles  v.  Gresham,  (1854)  2  Dr.  258,  271;  affd.  (1854)  3  Eq.  R.  116; 
Robinson  v.  Sykes,  (1856)  2  Jur.  N.  S.  895;  26  L.  J.  Ch.  782;  Mathias 
v.  M.,  (1858)  3  Sm.  &  G.  552. 
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CHAPTER  XVI.  Chap,  xvi. 

REMEDIES    AT   LAW    FOR    BREACH   OF   CONTRACT. 

(1)  Purchaser  s  remedies  against  vendor.  Section  *• 

THE  matters  discussed  in  the  previous  pages  have  related  Purchaser's 
to  cases  where  an  ordinary  contract  between   vendor    and  against 
purchaser  is  perfected  in  the  usual  way  by  conveyance  of  vendor- 
the  estate  and  payment  of  the  purchase-money,  without  the 
course  of  events  being  disturbed  by  litigation,  either  actual 
or  threatened.     It  remains  to  consider  the  respective  rights 
and  liabilities  of  the  parties,  and  their  representatives,  in 
cases  where  either  party  disputes  the  validity  of  the  contract, 
or,   on    other    grounds,    refuses,    neglects,  or  is  unable   to 
perform  it. 

Where  there  is  default  on  the  part  of  the  vendor,   the  Vendor  in 
purchaser,  as  a  general  rule,  may  either  rescind  the  contract,  purcha ' 
though   under    seal  (a),  and  sue  for  the  deposit  (fe)  as  for 
money  had  and  received  to  his,  the  purchaser's,  use;  or  may 
affirm  the  contract,  and  claim  specific  performance  (c)  and 
(in    addition    or    alternatively    to    specific    performance) 
damages  (d) ;  and  if  specific  performance  is  not  granted  he 
may  claim  repayment  of  the  deposit  with  interest  thereon  (e) ; 
and  (the  vendor  being  in  default)  the  purchaser  has  a  good 
defence  to  an  action  by  the  vendor  upon  an  1 0  U  for  part 

(a)  Greville  v.  Da  Costa,  (1797)  Peake,  Add.  Gas.  113. 

(6)  Gosbell  v.  Archer,  (1835)  4  N.  &  M.  485;  4  L.  J.  N.  S.  K.  B. 
78;  and  for  expenses  of  investigating  title,  &c.,  see  Re  Hargreav*  and 
Thompson,  (1886)  32  Oh.  D.  454. 

(c)  Specific  performance  is  dealt  with  I'M/.   Chap.   XVII. 

(<0  See  Moses  v.  Macferlan,  (1760)  2  Burr.  1005,  1011,  and  Dutch  v. 
Warren,  there  cited;  Farrar  v.  Nightingal,  (1798)  2  Esp.  639;  Squirt 
v.  Tod,  (1606)  1  Camp.  293. 

(e)  Re  Walker  and  Oakshott,  1901,  2  Ch.  383,  387;  and  see  Wright 
v.  Colls,  (1849)  8  C.  B.  150,  163,  164. 
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Chap.  XVI. 


Principal 
may  sue  in 
his  own  name. 


Agents  may 
sue,  when. 


of  the  purchase-money  (/) :  but  he  cannot,  it  seems,  rescind 
the  contract  unless  restitutio  in  integrum  can  substantially 
be  made  (g). 

Where  the  contract,  not  being  under  seal,  has  been  entered 
into  by  an  agent,  the  principal  may  sue  upon  it  in  his  own 
name  (h] ;  unless  the  agent  is  specially  described  or  referred 
to  in  the  contract,  in  terms  inconsistent  with  the  idea  of 
agency  (i) :  and  a  purchaser  who  has  paid  the  deposit  through 
an  agent,  can  sue  for  it  in  his  own  name,  though  the  facts  of 
the  agency  were  undisclosed  (/c) ;  and,  upon  similar  prin- 
ciples, a  nominal  agent  cannot  sue,  without  first  disclosing 
that  he  is  in  fact  the  principal  (1} ;  and  his  right  to  sue  is 
even  then  doubtful,  in  cases  where  the  skill  or  solvency  of 
the  person  who  is  named  as  the  principal  may  reasonably 
be  considered  as  a  material  ingredient  in  the  contract ;  unless 
the  contract  has  been  partly  performed  with  a  knowledge  by 
the  defendants  of  who  is  the  real  principal  (w).  A  person 
contracting-as  agent  can,  if  his  authority  is  repudiated  by  the 
principal,  and  the  other  party  with  knowledge  of  this  proceed 
with  the  contract,  sue  in  his  own  name  (n} ;  and  a  person 

(/)  Wilsonv.  W.,  (1854)  14  C.  B.  616;  23  L.  J.  C.  P.  137. 

(0r)  Erlanger  v.  New  Sombrero  Co.,  (1878)  3  A.  C.  1218;  48  L.  J. 
Ch.  73;  Fry,  6th  ed.  p.  349. 

(h)  Story,  Ag.  s.  1>60;  and  see  Sims  v.  Bond,  (1833)  5  B.  &  Ad. 
389,  393;  Keighley,  Maxted  $  Co.  v.  Durant,  1901,  A.  C.  240;  notes 
to  Thomson  v.  Davenport,  (1829)  2  Sin.  L.  O.  llth  ed.  389. 

(i)  See  Humble  v.  Hunter,  (1848)  12  Q.  B.  310;  17  L.  J.  Q.  B. 
350,  where  the  agent  was  described  as  "  owner  " ;  Fred  Drughorn,  Ltd. 
v.  Rederiaktlebolaget  Transatlantic,  1919,  A.  C.  203. 

(k)  Duke  of  Norfolk  v.  Worthy,  (1808)  1  Camp.  337;  Story,  Ag. 
s.  435.  But  of  course  the  principal's  rights  are  subject  to  any  equities 
which  may  have  arisen  between  the  vendor  and  the  agent,  prior  to  dis- 
closure of  the  fact  that  the  agent  is  merely  an  agent:  George  v.  Clagett, 
(1797)  2  Sm.  L.  C.  llth  ed.  138,  and  notes  thereto;  Pollock,  Contracts, 
9th  ed.  pp.  109,  110.  The  mere  fact  that  the  agent  is  known  to  be  such, 
although  the  name  of  the  principal  has  not  been  disclosed,  is,  it  is  con- 
ceived, sufficient  to  exclude  such  equities:  Irvine  v.  Watson,  (1880)  5 
Q.  B.  T>.  414;  49  L.  J.  Q.  B.  531;  Mildred  v.  Maspons,  (1883)  8 
A.  C.  874;  53  L.  J.  Q.  B.  33. 

(0  Bickerton  v.  Burrell,  (1816)  5  M.  &  S.  383;    Story,  Ag.  s.  406. 

(>«)  See  Rayner  v.  Grote,  (1846)  15  M.  &  W.  359,  365,  366;  16  L.  J. 
Ex.  79;  Fry,  Spec.  Perf.  6th  ed.  pp.  100,  119. 

(n)  Langstroth  v.  Toulmin,  (1822)  3  Stark.   145. 


EEMEDIES    AT  LAW  FOE  BREACH   OF    CONTRACT.  839 

contracting  as  agent  for  an  unnamed  and  unknown  principal.    Chap.  XVI. 
ma}'  sue  in  his  own  name,  unless  the  defendant  contracted      Sect' lj 
upon  the  faith  of  the  agency  (o). 

The  considerations  as  to  personal  character  or  responsibility  Their  powers 
which  often  arise  in  respect  to  contracts  for  the  performance  a 
of  services,  or  the  sale  of  goods,  can  seldom  have  much 
weight  in  the  case  of  a  contract  for  the  sale  of  land  (p). 
Where  an  agent  contracts  apparently  as  principal — and  primd 
facie,  a  person,  who  signs  in  his  own  name,  contracts  as 
principal  (#) — an  action  on  the  contract  may  be  brought 
against  either  him  or  his  principal  (r) ;  but  the  plaintiff  must, 
within  a  reasonable  time,  elect  against  which  of  them  die 
will  proceed  (s),  and  having  once  made  his  election  cannot 
afterwards  proceed  against  the  other  party  (£).  If  the  con- 
tract is  under  seal,  the  agent,  though  described  as  such, 
appears  to  be  personally  liable  (w),  but  if  it  is  not  under  seal, 
the  agent  describing  himself  and  signing  as  such,  and  naming 
his  principal,  is  not  personally  liable  unless  he  had  no 
authority  to  make  the  contract,  or  in  making  it  exceeded  his 
authority  (x). 

(o)  Schmaltz  v.  Avery,  (1851)  16  Q.  B.  655;  20  L.  J.  Q.  B.  228. 
As  to  liability  of  undisclosed  principal  for  unauthorized  act  of  agent, 
see  Thomson  v.  Davenport,  (1829)  2  Sm.  L.  C.  llth  ed.  389,  and  notes 
thereto;  Story,  Ag.  s.  406  and  note. 

(p)  See   Dyster  v.   Randall,   1926,  Ch.    932. 

(?)  Cooke  v.  Wilson,  (1856)  1  C.  B.  N.  S.  153;  26  L.  J.  C.  P.  15. 
Generally  as  to  evidence  and  effect  of  custom,  see  Fleet  v.  Mttrtoit, 
(1871)  L.  R.  7  Q.  B.  126;  41  L.  J.  Q.  B.  49;  notes  to  Thomson  v. 
Davenport,  (1829)  2  Sm.  L.  O.  llth  ed.  389. 

(r)  Iliggins  v.  Senior,  (1841)  8  M.  &  W.  at  p.  844;  Jones  v.  Little- 
dale,  (1837)  6  A.  &  E.  486;  see  Ex  p.  Hartop,  (1806)  12  Ves.  352; 
Williamson  v.  Barton,  (1861)  2  F.  &  F.  544;  31  L,  J.  Ex.  170;  Fawkes 
v.  Lamb,  (1862)  8  Jur.  N.  S.  385;  31  L.  J.  Q.  B.  98;  Paice  v.  Walker, 
(1870)  L.  R.  5  Ex.  173;  39  L,.  J.  Ex.  100. 

(«)  Smethurst  v.  Mitchell,  (1859)  1  E.  &  E.  622;  28  L.  J.  Q.  B. 
241. 

(0  Repetto  v.  Millar's  K.  and  J.  Forests,  Ltd.,  1901,  2  K.  B.  306, 
310;  70  L.  J.  Q.  B.  561,  563;  Morel  v.  Westmoreland  (Earl  of), 
1903,  1  K.  B.  64;  72  L.  J.  K.  B.  66;  L.  O.  0.  Co.  v.  Pope,  (1922)  38 
T.  L.  R.  270;  Pollock,  Contracts,  9th  ed.  p.  111. 

(M)  Appleton  v.  Sinks,  (1804)  5  Ea.  148;  Sug.  14th  ed.  57;  Story, 
Ag.  s.  155;  Addison,  Contracts,  llth  ed.  p.  356.  As  to  cauea  where 
agent  has  a  power  of  attorney,  soe  L.  P.  Act,  1925,  sa.  123,  126  and  127. 

(*)  Jones  v.  Downturn,  (1843)  4  Q.  B.  235;  S.   C.  tub  HOW.  Dou-n- 
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-  XVI-  If  a  person,  without  authority,  contract  in  the  name  of  and 
as  agent  for  another,  it  appears  that  he  cannot  be  sued  on  the 
agreement,  unless  he  is  shown  to  have  been  really  the  prin- 
cipal; but  he  will  be  liable  to  the  person  who  is  not  aware 
of  his  want  of  Authority  and  with  whom  he  contracts,  for 
damages  sustained  by  reason  either  of  any  express  false 
assertion  of  authority,  untrue  to  his  knowledge  (2/),  or  of 
breach  of  the  implied  warranty  of  authority  (2)  :  and  it  is 
immaterial  whether  the  supposed  agent  knew  of  the  defect 
of  his  authority  (a),  but  in  order  to  make  himself  liable  there 
must  be  a  misrepresentation  in  fact  believed  in  by  the  person 
to  whom  it  is  made,  and  not  merely  a  mistake  or  misrepre- 
sentation in  law  (&). 

The  doctrine  that  an  agent  who  enters  into  a  contract  with- 
out authority  is  liable  for  breach  of  an  implied  warranty  of 
authority,  is  not  applicable  to  a  contract  made  by  a  public 
servant  acting  pn  behalf  of  the  Crown  (c)  .  Where  the 

man  v.  Williams,  (1845)  7  Q.  B.  103;  Lewis  v.  Nicholson,  (1852)  18 
Q.  B,.  503;  21  L.  J,  Q.  B.  311;  Hambro  v.  Burnand,  1904,  2  K.  B. 
10;  73  L.  J,  K.  B.  669;  see  Humfrey  v.  Dale,  (1857)  7  E.  &  B.  266; 
(1858)  E.  B.  &  E.  1004;  26  L,.  J.  Q.  B.  137;  Southwell  v.  Bowditch, 
(1876)  1  C.  P..  D.  374;  45  L,.  J.  C.  P.  630;  Pollock,  Contracts,  9th  ed. 
p.  104, 

(y)  Jenkins  v.  Hutchimon,  (1849)  13  Q.  B.  744;  18  L.  J.  Q.  B.  274; 
Lewis  v.  Nicholson,  sup.;  Collen  v.  Wright,  (1857)  7  E.  &  B.  301; 
affd.  8  ib.  647;  Halbot  v.  Lens,  1901,  1  Ch.  344;  70  L.  J.  Oh.  125;  and 
see  Eandell  v.  Trimen,  (1856)  18  C.  B.  786;  25  L.  J.  C.  P.  307;  Paw 
v.  Davis,  (1861)  1  B.  &  S.  220;  30  L.  J.  Q.  B.  257;  Smart  v.  Haigh, 
(1893)  9  T.  L.  R.  488. 

(z)  Colleai  v.  Wright,  sup.  ;  Dickson  v.  Renter's  Telegram  Co.,  (1877)  3 
C.  P.  D.  1;  47  L.  J.  C.  P.  1;  Firbank's  Executors  v.  Humphreys, 
(1886)  18  Q.  B.  D.  54;  56  L.  J.  Q.  B.  57;  Brown  \.  Law,  (1895)  72 
L.  T.  778;  Starkey  \.  Bank  of  England,  1903,  A.  C.  114;  72  L.  J.  Ch. 
402.  On  the  damages  recoverable  from  an  agent  in  such  cases,  see 
Re  Nat.  Coffee  Palace  Co.,  (1883)  24  Ch.  D.  367;  53  L.  J.  Ch.  57;  Meek 
v.  Wendt,  (1888)  21  Q.  B.  D.  126;  Oliver  ,v.  Bank  of  England,  1901, 
1  Ch.  652,  665;  70  L.  J.  Ch.  377,  382. 

(a)  Starkey  v.  Bank  of  England,  sup.  Where  the  agent's  authority 
is  expressed  in  ambiguous  words  and  he  interprets  them  reasonably,  the 
principal  is  bound;  Weigall  $  Co.  v.  Runciman  <f-  Co.,  (1916)  85  I».  J. 
K.  B.  1187. 

(6)  Halbot  v.  Lens,  1901,  1  Ch.  344,  349;  70  L.  J.  Ch.   125,  128. 

(c)  Dunn  v.  Macdonald,  1897,  1  Q.  B.  401;  ib.  555;  66  L.  J.  Q.  B. 
420;  cf.  Graham  \.  Public  Works  Commrs.,  1901,  2  K.  B.  781;  70  L.  J. 
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authority  of  an  agent  has  been  revoked,  as,  for  example,  by    Chap.  XVI. 
death  of  the  principal,  or  dissolution  of  a  company,  the 


agent  acting  in  ignorance  of  such  revocation  will  not  be 
personally  liable,  unless  by  the  exercise  of  due  diligence  he 
might  have  known  of  such  death  or  dissolution  (d). 

Where  a  person  enters  into  a  contract  as  agent  which  is  Ratification. 
beyond  the  scope  of  his  authority,  the  principal  may  elect 
to  ratify  the  contract  and  thus  cure  the  defect  in 
authority  (e~).  But  where  a  person  contracts  expressly  as 
a  principal,  but  intends  ,  (although  without  authority)  that 
the  contract  shall  be  treated  as  made  by  him  for  'a  third 
party,  such  third  party  cannot  ratify  the  contract  so  as  to 
entitle  him  to  sue  (/). 

Since,  as  a  general  rule,  a  person  who  signs  a  contract  in 
his  own  name  without  qualification,  is  primd  jade  con- 
tracting on  his  own  account  (g~),  it  is  prudent  for  an  agent 
entering  into  a  contract,  by  his  signature,  expressly  to  state 
that  he  does  so  in  that  character.  But  it  is  not  necessary 
that  the  signature  itself  should  be  qualified  by  the  addition 
of  words  implying  agency,  if  the  Court  can  infer  that 
relation  from  the  construction  of  the  document  as  a  whole  (A). 
It  is  the  duty  of  a  person  contracting  with  an  agent  to  see, 
to  the  best  of  his  ability,  that  the  agent  is  acting  within  his 

K.  B.  860.  Cf.  Sams  v.  St.  Mary,  Islington,  Union,  (1911)  10  L.  G.  R. 
113;  Fry,  6th  ed.  p.  120. 

(d)  Smout  v.  llberry,  (1842)  10  M.  &  W.  1;  Salton  v.  New  Section 
Cycle  Co.,  1900,  1  Oh.  43;  69  L.  J.  Ch.  20;  and  see  Simmons  v.  Liberal 
Opinion,  Ltd.,  1911,  1  K.  B.  966.     As  to  irrevocable  powers  of  attorney, 
see  ss.  126  and  127  of  the  L.  P.  Act,  1925;  and  as  to  the  effect  of  a 
statutory  declaration  by  an  attorney  that  he  has  no  notice  of  any  revoca- 
tion of  his  authority,  see  s.  124  (2)  of  the  same  Act. 

(e)  Ko&nigsblatt  v.   Sweet,  1923,  2  Ch.  314;   1  Sm.  L.  C.    12th   cd. 
404;  Fry,  6th  ed.  pp.  255—256. 

(/)  Keighley,  Maxsted  $  Co.  v.  Durant,  1901,  A.  C.  240. 

(g)  2  Sm.  L.  O.  12th  ed.  379,  380;  Sepetto  v.  Millar's  K.  $  J. 
Forests,  Ltd.,  1901,  2  K.  B.  306,  310;  70  ,L.  J.  Q.  B.  561,  563. 

(A)  Gadd  v.  Houghton,  (1876)  1  Ex.  D.  357;  46  L.  J.  Q.  B.  71; 
Pike  v.  Ongley,  (1887)  18  Q.  B.  D.  708;  56  L,.  J.  Q.  B.  373;  Repetto 
v.  Millar's  K.  $  J.  Forests,  Ltd.,  sup.  ;  Plitmpten  v.  Burkituhaw,  1908, 
2  K.  B.  572;  and  2  Sm.  L.  O.  12th  ed.  365  et  »eq. 
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lap. 
Sec 


ctl. 


Contracting 
party  signing 
an  agent  not 
personally 
liable. 


Liability  of 
principal  for 
money 
received  by 
agent. 


authority  (^).  Where  a  man  contracts  as  agent,  but  does 
not  disclose  the  name  of  his  principal,  he  may  be  liable  for 
his  principal's  lack  of  title  (&). 

Where,  in  the  body  of  a  contract,  a  person  is  expressed  to 
be  contracting  "  as  agent,"  these  words  are  not  conclusive, 
but  may  be  qualified  by  other  words  when  the  document 
is  read  as  a  whole.  But  where  the  signature  to  a  contract  is 
expressly  qualified  by  the  words  "as  agent,"  or  "on  behalf 
of,"  or  words  to  the  like  effect,  the  person  so  signing  cannot 
be  sued  as  a  principal  under  the  contract  (I). 

Where  money  has  been  properly  received  by  an  agent,  the 
action  to  recover  it  must  be  brought  against  the  principal  (m), 
though  it  may  not  have  come  to  his  hands  (n) ;  but  a  sum 
paid  to  an  agent  in  respect  of  a  wrongful  claim,  insisted  upon 
by  the  agent,  may,  it  appears,  be  recovered  from  the  agent, 
though  he  has  paid  it  over  to  his  principal  (o),  unless  he  has 
acted  merely  as  an  agent  through  whose  hands  the  sum  has 
passed  without  notice  of  the  claim  being  wrongful  (p}. 

Agent  may  In  a  case  of  payment  improperly  procured  from  an  agent, 

fraudulently ^  ^J  means  of  a  fraudulent  misrepresentation,  either  he  or  his 
obtained          principal  may  sue  for  its  recovery  (q).    Of  course  a  payment 

(0  See  Hambro  v.  Burnand,  1903,  2  K.  B.  399,  416;  72  L.  J.  K.  B. 
662;  and  on  appeal,  1904,  2  K.  B.  10;  73  L.  J.  K.  B.  669. 

(/t)  Benton  v.  Campbell,  Parker  $  Co.,  1925,  2  K.  B.  410. 

(7)  Ariadne  Steamship  Co.  v.  James  McKelvie  $  Co.,  1922,  1  K.  B. 
518,  536. 

O)  Duke  of  Norfolk  v.  Worthy,  (1808)  1  Camp.  337;  and  Edden  v. 
Eead,  (1813)  3  ib.  338;  Bamford  v.  Shuttleworth,  (1840)  11  A.  &  E. 
926;  Hurley  v.  Baker,  (1846)  16  M.  &  W.  26;  16  L.  J.  Ex.  273;  and 
see  Edgell  v.  Day,  (1865)  L.  R.  1  C.  P.  80;  35  .L.  J.  C.  P.  7; 
Steam  Saw  Mills  Co.  v.  Baring  Bros.,  1922,  1  Gh.  244. 

(«)  Ellis  v.  Goulton,  1893,  1  Q.  B.  360;  62  L.  J.  Q.  B.  232.  As  to 
recovery  of  money  paid  by  purchaser  to  assignee  of  vendor,  see  Fleming 
v.  Loe,  1901,  2  Ch.  594;  70  L.  J.  Ch.  805;  reversed  on  the  facts,  1902, 
2  Ch.  359;  71  L.  J.  Ch.  687. 

(o)  Smith  v.  Sleap,  (1844)  12  31.  &  W.  585;  Bowstead  on  Agency, 
7th  ed.  pp.  421,  422. 

(p)  Owen  v.  Cronk,  1895,  1  Q.  B.  265;  64  L.  J.  Q.  B.  288;  Bowstead, 
7th  ed.  p.  422. 

(q)  Holt  v.  Ely,  (1853)  1  E.  &  B.  795;  Colonial  Bank  v.  Exchange 
Bank  of  Yarmouth,  (1886)  11  A.  C.  84;  and  see  R.  E.  Jones,  Ltd.  \. 
Waring  §  Gillow,  Ltd.,  1926,  A.  C.  670. 
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by  a  principal  to  his  own  agent  does  not  bind  the  other    Chap.  XVI. 
principal  except  under  special  circumstances  (r).     In  actions 
on  the  contract,  the   representations   of   the  agent  are  the 
representations  of  the  principal  ($),  if  made  within  the  scope 
of  his  employment  (£). 

On  a  sale  by  auction  the  deposit,  unless  a  contrary  inten-  Auctioneer 
tion  is  shown,  is  paid  to  the  auctioneer  as  stakeholder,  not  as 
agent  for  the  vendor;  and  as  such  he  may  be  sued  for  it  (w): 
but,  if  paid  to  the  vendor's  solicitor,  he  holds  it,  in  the  absence 
of  express  stipulation  to  the  contrary,  as  agent  for  the  vendor, 
and  not  as  stakeholder  (x) .  It  is  a  common  practice  for 
the  auctioneer  to  receive  and  give  a  receipt  for  the  deposit 
•expressly  as  agent  for  the  vendor. 

In  an  action  for  money  had  and  received,  where  the  pur-  What  pur- 
chaser being  entitled  so  to  do  rescinds  the  contract,  interest  £eco*ver  in" 
upon  the  deposit  may  be  recovered  from  such  time  as  demand  acU9n  *ftor 

......  .  ,        rescinding 

of  payment  was  made  in  writing  giving  notice  to  the  vendor  contract, 
that  interest  would  be  claimed  from  the  date  of  delnand 
until  payment  (t/) ;  but  it  does  not  appear  to  be  otherwise 
recoverable  (2) .  The  purchaser  can  make  no  claim  in  respect 
of  any  increase  in  the  value  of  the  estate  "  for  the  (fancied 
loss  of  his  bargain  "  (a). 


In  an  action  for  damages,  where  the  purchaser  affirms  What  he  can 
the  contract,  he  is  entitled,  if  the  contract  is  proved  to;  have  action  for 

(r)  Heald  v,  Kenworthy,  (1855)  10  Ex.  739;  24  L.  J.  Ex.  76. 

(*)  Per  Lord  Campbell,  Wilde  v.  Gibson,  (1848)  1  H.  L.  C.  605,  615; 
Barwick  v.  English  Joint  Stock  Bank,  (1867)  L.  R.  2  Ex.  259,  265—266. 

(<)  Barnett  v.  South  London  Tramways,  (1887)  18  Q.  B.  D.  815; 
.56  L.  J.  Q.  B.  452;  Lloyd  v.  Grace,  Smith  $  Co.,  1912,  A.  C.  716; 
Bowstead,  7th  ed.  p.  329. 

(u)  Lee  v.  Munn,  (1817)  Holt,  N.  P.  569,  and  at  8  Taun.  48;  Edgell 
v.  Day,  sup. ;  Furtado  v.  Lumley,  (1<889)  6  T.  L.  R.  168. 

(x)  Edgell  v.  Day,  sup.;  Ellis  v.  Goulton,  1893,  1  Q.  B.  350;  62 
L.  J.  Q.  B.  232;  Bowstead,  7th  ed.  pp.  160—163. 

(y)  Seo  Civil  Procedure  Act,  1833,  s.  28;  Bhymney  R.  Co.  v.  Rhymnty 
Iron  Co.,  (1890)  25  Q.  B.  D.  146;  69  L.  J.  Q.  B.  414;  L.  C.  4  D.  R. 
•Co.  v.  S.  E.  S.  Co.,  1893,  A.  O.  429;  63  L.  J.  Ch.  93. 

00  Fruhliny  v.  Schroeder,  (1835)  2  Bing.  N.  O.  77;  L.  C.  $  D.  R. 
•Co.  v.  S.  E.  R.  Co.,  tup.;  and  aee  Swift  v.  Board  of  Trade,  1925, 
A.  O.  520,  533. 

(«)  Sug.  14th  ed.  237;  Kelly  v.  Duffy,  1922,  1  Ir.  R.  62. 


844 


REMEDIES   AT  LAW   FOR  BREACH   OF   CONTRACT. 


Chap.  XVI. 
Sect.  1. 

damages 
founded  on 
contract. 


What  he 

cannot 

recover. 


been  binding  on  the  vendor  (6),  to  recover  his  expenses  of 
preparing,  stamping,  and  entering  into  the  agreement  (c), 
of  investigating  and  endeavouring  to  clear  up  the  title  (d), 
of  searching  for  incumbrances,  of  comparing  the  abstract 
with  the  deeds  (e),  and  the  costs  occasioned  by  his  bidding 
for  and  becoming  the  purchaser  of  the  property  (/).  He  can 
also  recover  his  deposit  (g~),  and  interest  thereon  (/&),  and 
upon  the  residue  of  his  purchase-money,  if  lying  idle(i). 
But  the  purchaser  cannot,  in  general,  recover  expenses 
incurred  prior  to  the  contract,  or  the  costs  of  a  survey  (fr), 
or  of  preparing  a  conveyance  (I)  (except  in  special  circum- 
stances, as  where  the  sale  goes  off  on  account  of  an  in- 
cumbrance,  which  the  vendor  was  aware  of  but  did  not 
disclose  (>m)),  or  any  allowance  for  loss  by  selling  out  of 
the  funds  (n),  or  for  money  laid  out  in  repairs  (o),  or 
improvements  (p),  or  the  expenses  of  raising  the  purchase- 
money  (q),  or  expenses  incurred  in  expectation  of  the  contract 
being  completed  (q),  e.g.,  losses  in  cattle,  &c.,  purchased  (r)r 

(6)  Gosbell  v.  Archer,  (1835)  4  N.  &  M.  485;  4  L.  J.  N.  S.  K.  B. 
78;  see  as  to  this,  Jeakes  v.  White,  (1851)  6  Ex.  873;  21  L.  J.  Ex. 
265,  sup.  p.  197  et  seq.; Simmons  v.  Hesseltine,  (1858)  5  O.  B.  N.  S.  554; 
28  L.  J.  C.  P.  129. 

(c)  Hanslip  v.  Padwick,  (1650)  5  Ex.  615;  19  L.  J.  Ex.  372. 

(d)  See  Hanslip  v.  Padwick,  ib. ;  Re  Hargreaves  S;  Thompson,  (1886) 
32  Oh.  D.  454.     Including  costs  due,  but  not  actually  paid  to  his  solicitor, 
Richardson  v.  Chosen,  (1847)  10  Q.  B.  756;  and  a  letter  from  the  pur- 
chaser's solicitor   to  the   vendor's  solicitor   stating  that  unless   certain 
evidence  is  supplied,  and  which  is  not  supplied,  the  purchase  must  go  off, 
does  not  affect  the  right  to  recover  such  expenses;  Hall  v.  Betty,  (1842) 
5  Sc.  N.  R.  508;  11  L.  J.  N.  S.  O.  P.  256. 

(e)  Hodges  v.  Lord  Lichfield,  (1835)  1  Bing.  N.  C.  492. 

(/)  Holliwell  v.  Seacombe,  1906,  1  Oh.  426;  Seton,  7th  ed.  p.  348. 

(^)  Hodges  v.  Lord  Lichfield,  sup. ;  Farquhar  v.  Farley,  (1817)  T 
Taun.  592.  (A)  Keen  v.  Hear,  1920,  2  Oh.  574,  582. 

(i)  Sherry  v.  Oke,  (1835)  3  Dowl.  349,  361;  Sug.  14th  ed.  p.  237. 

(Jt)  Hodges  v.  Lord  Lichfield,  sup.  As  to  taxing  costs  of  a  survey,, 
see  Bellas  v.  Harmer,  (1849)  3  De  G.  &  S.  454. 

(0  S.  C.;  Jarmavn  v.  Egelstone,  (1831)  5  C.  &  P.  172. 

(m)  Sug.  14th  ed.  362;  Seton,  7th  ed.  pp.  347—348. 

(M)  Flureau  v.  Thomhill,  (1776)  2  W.  Bl.  1078. 

(o)  Bratt  v.  Ellis,  Sug.  14th  ed.  812. 

(p)  Worthington  v.  Warrington,  (1849)  8  C.  B.  134;  18  L.  J.  C.  P. 
350. 

(?)  Hanslip  v.  Padwick,  (1850)  5  Ex.  615;  19  L.  J.  Ex.  372. 

(r)  Godwin  v.  Francis,  (1869)  L.  R.  5  C.  P.  295;  39  L.  J.  C.  P.  121. 
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or  the  difference  between  his  costs  taxed  as  between  party  Chap.  XVI. 
and  party  and  his  costs  as  between  solicitor  and  client  in  an 
unsuccessful  action  by  the  vendor  for  specific  performance  («), 
or  the  costs  of  an  action  by  himself  (the  purchaser)  for  specific 
performance  when  the  action  is  dismissed  without  costs  on 
the  master  certifying  against  the  title  (£)  ;  but  where  the 
action  is  dismissed  without  costs  on  the  ground  of  the  vendor's 
mistake,  the  purchaser  may,  it  seems,  include  his  costs  of 
action  in  any  action  which  he  may  bring  for  damages  (w). 

The  rule  as  to  the  damages  which  may  be  recovered  for  What 
breach  of  a  contract  for  the  sale  of  real  estate  forms,  in  one 


respect  only  (there  being  on  the  general  principle  no  differ-  "J*.  recover- 
ence  (#)),  an  exception  from  the  ordinary  rule  as  to  damages  for  breach  of 
for  breach  of  contract.     In  the  case  of  non-delivery  of  goods  contract- 
contracted  to  be  sold,  the  purchaser  is  entitled  to  recover 
either  such  damages  as  may  fairly  be  considered  to  have  been 
the  natural  result  of  the  breach  of  the  contract  assessed  aa  at 
the  date  of  the  breach  (y),  or  such  as  may  reasonably  be 
supposed  to  have  been  contemplated  by  both  parties,  at  the 
time  when  they  entered  into  the  contract,  as  the  probable 
result  of  a  breach  (z). 

But  on  a  contract  for  the  sale  of  land  (a),  the  exceptional  On^ntr?ct 
rule  first  laid  down  in  Flureau  v.  Thorrihill  (6),  and  con-  estate,  no 
firmed  by  subsequent  authorities,  is  that  the  purchaser  is  not  f(^f^l'!r 
entitled  to  damages  for  the  loss  of  his  bargain,  where  the  gain,  uuleaa 

(«)  Hodges  v.  Lord  Lichfield,  sup.;  Cockburn  v.  Edwards,  (1881) 
18  Ch.  D.  449;  51  L.  J.  Ch.  46. 

(0  Maiden  v.  Fyson,  (1847)  11  Q.  B.  292;  17  L.  J.  Q.  B.  86. 

(w)   Wood  v.  Scarth,  (1855)  2  K.  &  J.  33,  44. 

(a;)  Noble  v.  Edwardes,  (1877)  5  Ch.  D.  378. 

(y)  Williams  Bros.  v.  Ayius,  1914,  A.  C.  510;  Janutl  v.  lioolla  Eatcood, 
1916,  1  A.  O.  175,  179. 

(z)  JIadley  v.  Baxendale,  (1864)  9  Ex.  341;  23  L.  J.  Ex.  179; 
Ebbetts  v.  Conquest,  1895,  2  Oh.  377;  1896,  A.  C.  490;  64  L.  J.  Ch. 
702;  65  ib.  808;  Agius  v.  G.  W.  Colliery  Co.,  1899,  1  Q.  B.  413;  68 
L.  J.  Q.  B.  312. 

(a)  See  Rowe  v.  London  Sch.  Bd.,  (1887)  36  Ch.  D.  619;  57  L.  J. 
Ch.  179. 

(6)  (1776)  2  W.  Bl.  1078. 
D.—  VOL.   II.  16 
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Chap.  XVI. 
Sect.  1. 

under  special 
circum- 
stances ; 


e.g.,  where 
the  vendor 
is  in  wilful 
default ; 


vendor  through  want  of  title  or  otherwise  (c),  having  acted 
in  good  faith  (d),  is  unable  to  convey  the  estate  (e);  but 
can  recover  merely  his  expenses  incurred  in  relation  to  the 
attempted  purchase:  and  where  a  purchaser,  upon  the  delivery 
of  an  abstract  showing  an  apparently  good  title,  resold  at 
a  profit,  and  it  subsequently  appeared,  on  comparing  the 
abstract  with  the  deeds,  that  the  title  was  defective,  he  was 
not  allowed  the  expenses  of  the  resale;  there  being  nothing 
more  on  the  part  of  the  vendor  than  negligence  in  the  pre- 
paration of  the  abstract,  and  the  purchaser  himself  being 
negligent  in  reselling  before  he  had  tested  its  accuracy  (/). 

The  rule  introduced  by  Flureau  v.  Thornhill,  however, 
has  been  held  not  to  apply  in  certain  cases.  Thus  in  Engell 
v.  Fitch  (#),  it  was  laid  down  that  the  rule  was  inapplicable 
where  th,e  non-performance  arises  not  from  a  difficulty  as 
to  title,  but  from  the  fact  of  the  vendor  not  having  'first 
secured  to  himself  the  property  which  he  assumes  to  sell; 
and,  a  fortiori,  it  cannot  apply  where  the  failure  either  to 
make  out  the  title,  or  to  deliver  possession  arises,  not  from 
the  vendor's  inability,  but  from  his  unwillingness,  on  the 
ground  of  expense  or  otherwise,  to  remedy  the  defect  or  to 
procure  possession  for  the  purchaser. 

In  Engell  v.  Fitch  mortgagees  had  contracted  to  sell  and 
to  give  possession  on  a  specified  day,  and  the  purchaser  was 
ready  to  complete,  but  the  mortgagor  refused  to  give  up 
possession,  and  the  vendors,  rather  than  oust  him,  broke  the 
contract;  it  was  held  that  the  purchaser,  who  had  contracted 
to  resell  at  a  profit,  was  entitled  to  recover  his  deposit  and 

(c)  See  Tyrer  v.  King,   (1845)  2  C.  &  K.   149.     See  Lord  Chelms- 
ford's  judgment  in  Bain  v.   Fothergill,  inf.;  and  cf.  Re  Daniel,  1917, 
2  Ch.  405,  discussed  inf.  p.  847. 

(d)  Walker  v.   Moore,  (1829)  10  B.  &  C.  416,  421;  Kelly  v.   Duffy, 
1922,  1  Ir.  R.  62. 

(e)  Flureau  v.  Thornhill,  sup.;  and  see  Hanslip  v.  Padwick,  (1850)  5 
Ex.  615;   19  L.  J.  Ex.  372;  Bam  v.  Fothergill,  (1874)  L.   R.  7  H.  L. 
158;  43  L.  J.  Ex.  243;  Day  v.  Singleton,  1899,  2  Oh.  320;    Braybrooks 
v.  Whaley,  1919,  1  (K.  B.  435;  Keen  v.  Hear,  1920,  2  Ch.  p.  574. 

(/)  Walker  v.  Moore,  sup. 

(^)  (1868)  L.  R.  3  Q.  B.  314;  37  L.  J.  Q.  B.  145;  aff.  (1869)  L.  R. 
4  Q.  B.  659.  Of.  Curtis  v.  French,  1929,  1  Ch.  253. 
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expenses  of  investigating  the  title,  and  also  damages  for  the   Chap.  XVI. 

loss  of  his  bargain.    Cockburn,  C.  J.,  in  delivering  the  judg-  ! 

ment  of  the  Court,  rested  the  exceptional  rule,  which  was 
first  laid  down  in  Flureau  v.  Thornhill,  on  the  ground  that, 
owing  to  the  complicated  state  of  the  law  of  real  property, 
the  owner  of  an  estate  is  often  unable  to  make  out  such  a 
title  as  a  purchaser  is  compellable  to  accept;  and  the  parties 
are,  therefore,  only  placed  on  fair  tennis,  if  on  the  purchaser 
rejecting  the  title  the  liability  of  the  vendor  is  limited  to  the 
repayment  of  the  deposit  and  the  purchaser's  expenses  of 
investigating  the  title. 

Enqell  v.  Fitch,  it  will  be  observed,  was  a  case  of  wilful  or ,the  diffi- 

i    -i         i  i  11  culty  i*  one  of 

reiusal  by  the  vendor  to  do  what  was  necessary  to  carry  conveyance, 
out  the  contract.  The  exception  thus  established  to  the  rule  not  tltle' 
laid  down  in  Flureau  v.  'Thornhill  (ft)  was  carried  further 
in  Re  Daniel,  Daniel  v.  V 'assail  (i).  In  that  case,  a  testator 
contracted  on  the  5th  November,  1912,  for  the  sale  of  a 
house  for  1,OOOZ.  The  testator  died  in  December,  1912. 
The  purchasers  accepted  the  title  and  agreed  the  form  of 
conveyance,  but  the  testator's  mortgagees,  who  held  a  mort- 
gage for  6,OOOZ.  on  the  house  and  an  adjoining  hotel,  refused 
to  join  in  the  conveyance  except  on  terms  which  the  pur- 
chasers were  unwilling  to  assent  to,  and  the  executors  had  not 
the  funds  to  pay  off  the  mortgage.  The  purchasers,  after 
notice,  rescinded  the  contract  and  claimed  general  damages 
for  loss  of  bargain.  It  was  held  by  Sargant,  J.,  that  ,the 
difficulty,  not  being  due  to  a  question  of  title  but  only  'of 
conveyance,  the  rule  in  Flureau  v.  Thornhill  did  not  apply, 
.and  that  the  purchasers  were  entitled  to  general  damages. 

The  question  here  discussed  came  before  the  House  of  *"'»  Y- 

.         .          fotfurytll. 

Lords  in  Bain  v.  Father  gill  (fc).  In  that  case,  A.,  having 
contracted  for  the  purchase  of  the  W.  E.  mine,  held  under 
an  agreement  for  a  lease,  with  a  clause  against  assignment 
without  licence,  entered  into  possession,  and,  without  taking 
any  assignment,  agreed  to  sell  to  B.  At  the  date  of  this  sub- 

(/O  (1776)  2  W.  Bl.  1078. 

(t)  1917,  2  Ch.  405,  410,     Cf.  Keen  v.  Mear,   1920,  2  Ch.  674,  581. 
(A)  (1874)  L.  E.  7  H.  L.  158;   43  L.  J.  Ex.  243. 

16   (2) 
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Chap.  XVI. 
Sect.  1. 


Doctrine  of 
Jiuin  v. 
Fothergill, 
when  not 
applicable. 


contract  .A.  was  aware  that  the  assent  of  the  lessors  was 
necessary  to  complete  his  title,  but  did  not  anticipate  any, 
difficulty  in  obtaining  it;  and  treating  the  matter  as 
unimportant,  did  not  mention  it  to  B.  Subsequently  the 
lessors,  having  first  verbally  promised,  withdrew  their  assent, 
and  the  sale  to  B.  consequently  fell  through.  In  an  action 
by  B.  against  A.,  for  non-performance  of  the  contract,  the 
House  of  Lords,  affirming  the  decision  of  the  Court  of 
Exchequer  (1),  held  that  B.  could  only  recover  the  expenses 
which  he  had  incurred,  not  damages  for  the  loss  of  his 
bargain;  and,  after  expressly  overruling  Hopkins  v.  Graze- 
brook  (m),  laid  it  down  that  the  rule  as  to  the  limits  within 
which  damages  may  be  recovered  upon  the  breach  of  a  con- 
tract for  the  sale  of  real  estate  must  be  taken  to  be  without 
exception  (n).  Lord  Chelmsford  expressed  it  as  his  opinion 
that  even  where  there  has  been  mala  fides  on  the  part  of  the 
vendor  the  same  rule  still  applies;  and  that  the  appropriate 
remedy,  if  general  damages  are  claimed,  is  by  an  action  for 
deceit,  not  by  an  action  for  breach  of  contract  (o). 

The  decision  in  Bain  v.  Fothergill,  however,  applies  only 
to  cases  where  the  vendor  acting  in  good  faith  and  without 
default  on  his  part  is  unable  to  give  a  title,  and  does  not 
conflict  with  the  only  point  which  was  really  decided  in 
Engell  v.  Fitch,  viz.,  that  a  purchaser  is  entitled  to  sub- 
stantial damages  from  a  vendor  who,  to  save  himself  trouble 
or  moderate  expense,  or  from  mere  caprice,  refuses,  or  who 
wilfully  neglects,  to  perform,  to  the  best  of  his  ability,  his 
part  of  the  contract  (p),  or  (semble)  where  the  vendor's 
inability  to  complete  is  a  financial  one,  and  relates  not  to 
title  but  to  conveyance  (q).  Thus,  the  rule  was  held  not  to- 
be  applicable  where  the  vendor  of  leasehold  premises  not  only 

(0  (1870)  L.  R.  6  Ex.  59.  (»i)  (1826)  6  B.  &  C.  31. 

(«)  See  the  judgments,  and  the  opinions  given  by  the  Common  Law 
Judges  on  the  points  submitted  to  them. 

(0)  L.  R.  7  H.  L.  207;  see  judgments  in  Day  v.  Singleton,  1899,  2 
Ch.  pp.  329,  330,  333. 

(p)  See  L.  J.  Turner's  judgment  in  Williams  v.  Glenton,  (1866) 
1  Ch.  209. 

(<f)  Re  Daniel,  Daniel  v.  Vassal!,  1917,  2  Ch.  405,  410.  Cf.  Keen 
v.  Mear,  1920,  2  Ch.  574,  581. 
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omitted  to  do  his  best  to  obtain  a  necessary  licence  to  assign,   Chap.  XVI. 
but  induced  the  lessor  to  refuse  it,  and  the  purchaser  was  _  * 
held  entitled  to  damages  for  loss  of  his  bargain  in  addition 
to  the  return  of  his  deposit  with  interest  (r). 

It  has  been  held  that  where  A.  agrees  to  convey  ^at  a  Where 
future  date,  for  a  consideration  to  be  immediately  given  by  -w  paid  and"" 
B.,  and  it  appears  on  the  face  of  the  agreement  that  A.  has  veudor 
not  yet  acquired  a  sufficient  title,  his  engagement  will  be  make  title 
considered  to  be  an  absolute  one;   and  if  he  is  unable  to  ^,£,  Ul 
perform  it  he  is  liable  to  full  damages  (s)  ;  and  the  same  rule 
holds  where  the  contract  is  in  the  nature  of  a  licence  and  does 
not  create  an  estate  or  interest  in  the  land  (£).     But  the  rule  Applies  where 
in  Bain  v.  F  other  gill  has  been    held    to    apply  to  a  case  ^Juid  be 
where  it  would  have  been  a  breach  of  trust  in  trustees  to  breach  °f 

trust. 

renew  a  lease  under  a  covenant  contained  in  the  lease  granted 
by  their  predecessors  in  the  trust;  and  the  lessee  was  not 
alloAved  damages  for  the  refusal  to  renew  (M)  ;  and  it  excludes  In  case  of 
damages  for  delay  arising  from  want  of  title  no  less  than 
for  non-performance  (#),  with  a  like  exception  if  the  default 
in  completion  has  been  caused  by  the  vendor  not  taking 
reasonable  pains  to  perform  his  contract  (?/). 

The  rule  in  Flureau  v.  Thornhill  and  Bain  v.  Pother  gill,  The  rule 
however,  is  confined  to  cases  of  contract  and  has  no  application  to  a  broken 


to  covenants  for  title.     Thus,  where  A.,  lessee  in  possession 

under  a  lease  which  had  several  years  to  run,  obtained  from  covenant  in  a 

B.  a  renewed  lease  to  commence  from  the  expiration  of  the 

subsisting  term,  and  it  subsequently  transpired  that  B.  had 

only  a  partial  interest,  and  was  incompetent  to  grant  a  rever- 

sionary lease,  A.  was  held  entitled  to  recover  not  merely 

the  consideration  money  and  the  costs  of  preparing  the  void 

(r)  Day  v.  Singleton,  1899,  2  Ch.  320,  329;  Re  Daniel,  DanM  v. 
V  'assail,  1917,  2  Ch.  405. 

(«)  Wall  v.  City  of  London  Real  Property  Co.,  (1874)  L.  R.  9 
Q.  B.  249;  43  L.  J.  Q.  B.  75. 

(0  King  v.  David  Allen  $  Sons,  1916,  2  A.  C.  54. 

(M)  Gas  Light  Co.  v.  Toivse,  (1887)  35  Ch,  D.  519;  66  L.  J.  Ch.  889. 

(x)  Rowe  v.  London  School  Board,  (1887)  36  Ch.  D.  619;  57  L.  J. 
Ch.  179;  Morgan  v.  Russell  $  Son,  1909,  1  K.  B.  357.  Cf.  Royal 
Bristol  Bldff.  Soc.  v.  Bomash,  (1887)  35  Ch.  D.  390;  56  L.  J.  Ch.  840. 

(y)  Jones  v.   Gardiner,  1902,  1  Ch.   191;   71  L.   J.  Ch.  93. 
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Chap.  XVI. 
Sect.  1. 


Jurisdiction 
of  Court  as 
to  damages 
under  L.  P. 
Act,  1925, 
s.  49(1). 


Misde- 
scription. 


Want  of  title 
when  pro- 
perty sold 
in  lots. 


lease,  but  also  the  difference  between  the  value  of  a  lease 
which  B.  proposed  to  grant,  and  the  value  of  a  lease  for  a 
shorter  period  and  at  an  increased  rent  which  was  procured 
from  the  reversioners  (z}. 

On  a  summons  under  s.  49  (1)  of  the  L.  P.  Act,  1925 
(which  reproduces  s.  9  of  the  V.  &  P.  Act,  J.874),  the 
Court  has  jurisdiction  to  decide  any  question  in  respect  of 
any  claim  for  compensation  arising  out  of  the  contract  (a) ; 
but  this  does  not  include  a  claim  for  damages  occasioned  by 
delay  in  completion  owing  to  the  wilful  default  of  the 
vendor.  Thus,  where  in  such  a  case  the  purchaser  claimed 
compensation  for  loss  occasioned  by  delay  in  completing 
repairs  before  going  into  occupation,  and  for  loss  of  oppor- 
tunity of  getting  rid  of  his  present  house  and  of  letting  a 
part  of  the  property  purchased,  his  claim  was  held  to  be  one 
not  for  compensation  properly  so  called,  but  for  unliquidated 
damages  arising  out  of  non-delivery  of  possession,  and  as  such 
not  recoverable  on  a  summons  under  the  section  (6). 

Where  the  contract  contains  a  misdescription  (however 
innocent)  of  such  a  nature  that,  but  for  such  misdescription, 
the  contract  might  not  have  been  entered  into,  the  purchaser 
is  not  bound  to  complete  with  compensation,  but  may  insist 
upon  rescission  (c) .  But  if  the  misdescription  is  not  one 
of  this  nature,  the  vendor  can  enforce  the  contract,  subject 
to  the  payment  of  compensation  (d). 

Although,  on  a  purchase  in  lots,  a  separate  contract  arises 
upon  every  lot,  a  want  of  title  to  one  will  enable  the  pur- 
chaser to  avoid  the  contract  as  to  the  others,  if  either  they 

(2)  Lock  v.  Furze,  (1866)  L.  R.  1  C.  P.  441;  35  L.  J.  C.  P.  141; 
and  see  Spencer  v.  The  Registrar  of  Titles,  (1910)  103  L.  T.  647. 

(a)  Deposit  with  interest  and  costs  of  investigating  title  may  be 
recovered  under  the  section:  Re  Hargreaves  and  Thompson,  (1886)  32 
Ch.  D.  454;  Re  Walker  and  Oakshott,  1901,  2  Ch.  383. 

(6)  Re  Wilson  and  Stevens,  1894,  3  Ch.  546;  63  L.  J.  Ch.  863;  see 
Re  Laitwood's  Contract,  (1892)  36  Sol.  J.  255. 

(c)  Flight   v.  Booth,   (1834)   1   Bing.  N.  C.  370,    377;    Re  Fawcett 
and   Holmes,  42  Ch.   D.    150,  156,   157;   Lee    v.   Rayson,  1917,  1   Ch. 
613;  Re  Courcier  and  Harrold's  Contract,  1923,  1  Ch.  565. 

(d)  Re   Fawcett  and  Holmes,  sup.;  Rudd  v.    Lascelles,  1900,    1  Ch. 
815;   Shepherd  \.  Croft,  1911,  1  Ch.  521. 
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were   connected   as    respects    enjoyment,  or    there  was  an  ciiap.  XVI. 

understanding  that  he  should  not  take  any  unless  he  could  Sect- l- 
[have  all  (e). 


(2)  Vendor's  remedies  at  Law  against  Purchaser.  Section  2. 

Upon  default  by  the  purchaser,  the  vendor,  or,  if  he  is 


dead,  his  personal  representatives,  can  sue  the  purchaser,  vendor  or  his 
or,  if  he  is  dead,  his  personal  representatives,  for  damages  rePre8enta- 

,  6       tives,  against 

sustained  by  the  breach  of  the  contract.  purchaser  or 

his  represen- 

Where   a   purchaser   has  been  let  into   possession,   and  breach  of 
refuses  to  complete,  the  vendor  cannot,  if  no  conveyance  contract- 
has  been  executed,  recover  from  him  as  damages  the  whole  notVeoov^r 
amount    of    the    purchase-money,    but   only   the    damages  entire  pur- 
actually  sustained  by  the  breach  (/);  for  it  would  be  unjust  if  no  con-  ' 
that  the  vendor  should  have  both  purchase-money  and  estate.  veyancc- 
But  where  the  vendor  has  executed,  or  has  offered  and  is  still 
willing  to  execute,  the  conveyance,  and  the  purchaser  has 
possession,  the  vendor  may  recover  the  whole  amount  of  the 
purchase-money.     His  right  of  action  is  not  taken  away  by 
a  stipulation  that  if  the  purchaser  should  fail  to  comply 
with  any  of  the  conditions  the  deposit  shall  be  forfeited  as 
liquidated  damages  (g}  ;   but  in  recovering  purchase-money 
or  damages,  the  vendor  must,  of  course,  give  credit  for  the 
deposit  (ft).    Where  the  contract  provided  that  on  failure  by 
the  purchaser  to  comply  with   any  of   the   conditions  the 
deposit  should  be  forfeited  and  that  the  vendor  might  re-sell, 
any  deficiency    in    price    being    recoverable   as    liquidated 
damages,  it  was  held  that  the  vendor,  on  re-selling,  could  not 
recover  as  damages  the  deficiency  in  the  price  without  taking 
into  account  the  deposit  already  received  (ft). 

0)  See  Gibson  v.  Spurrier,  (1790)  Peake,  Add.  Cas.  49;  Chamber* 
v.  Griffiths,  (1794)  1  Espr  150;  Dykes  v.  Blake,  (1838)  4  Bing.  N.  C. 
463;  7  L.  J.  N.  S.  C.  P.  282;  Holliday  v.  Lockwood,  1917,  2  Ch.  47. 

(/)  Laird  v.  Pirn,  (1841)  7  M.  &  W.  474;  10  L.  J.  Ex.  259;  Moor 
v.  Roberts,  (1858)  2  C.  B.  N.  S.  839,  842;  26  L.  J.  C.  P.  246.  At 
to  the  measure  of  damages,  see  sup.  p.  164;  and  see  also  Dewar  v. 
Mintoft,  1912,  2  K.  B.  372. 

(g~)  Icely  v.   Grew,  (1836)  6  N.  &  M.  467. 

(A)  Shuttleworth  v.   Clews,  1910,  1  Ch.  176. 
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Chap.  XVI. 
t-  2' 

May  recover 
title  deeds. 


If  the  title  deeds  have  been  delivered  to  the  purchaser, 
in  order  that  he  might  prepare  the  conveyance,  the  vendor 
may  recover  them  (fc). 


for  use  and 
if  no  title. 


Purchaser  in  If  the  purchase  goes  off  through  defect  of  title  in  the  vendor, 
tne  purchaser,  if  he  has  been  let  into  possession,  cannot  be 
sued  for  use  and  occupation  for  the  time  during  which  the 
contract  was  pending,  though  the  occupation  has  been  a 
beneficial  one  (fc),  on  the  ground  that  his  possession  cannot 
be  ascribed  to  any  implied  contract,  inconsistent  with  the 
express  contract.  In  the  first  (I)  of  the  two  principal  cases 
reported  upon  this  question  the  purchaser  had  paid  the  pur- 
chase-money, and  Lord  Mansfield  observed,  "If  no  money 
had  been  paid,  perhaps  it  might  be  a  different  question." 
But  in  the  other  case  (m)  the  purchaser  had  only  paid  the 
deposit,  and  a  like  decision  was  reached.  If,  however,  after 
the  contract  is  clearly  abandoned,  the  purchaser  retains 
possession,  he  will  be  liable  in  respect  of  such  subsequent 
occupation  (n)  ;  and  whether  in  such  a  case  his  possession  is 
to  be  attributed  to  a  new  tenancy  at  will,  or  is  a  mere  tres- 
pass, is  a  question  of  fact  (o).  Where  a  purchaser  retained 
possession  for  eight  years  without  payment,  and  refused 
either  to  accept  the  vendor's  defective  title  or  to  abandon 
the  agreement,  upon  a  bill  being  filed  by  the  vendor,  the 
agreement  was  ordered  to  be  delivered  up  to  be  cancelled, 
and  the  purchaser  was  ordered  to  account  for  the  rents  and 
profits  and  to  pay  the  costs  of  the  suit  (p). 

Purchaser  Where  C.  ,  a  sub-purchaser  from  B  .  ,  entered  into  possession, 

useandoccu-    and  then,  pending  a  suit  for  specific  performance  by  B. 

(t)  Parry  v.  Frame,  (1801)  2  B.  &  P.  451. 

(K)  Kirtland  v.  \Pounsett,  (1809)  2  Taun.  145;  Winterbottom  \. 
Ingham,  (1845)  7  Q.  B.  611;  14  L.  J.  Q.  B.  298;  Stevens  v.  Guppy, 
(1826)  3  Rus.  171;  Williams  v.  Shaw,  (1825)  cited  ib.  at  p.  178;  Section 
v.  Booth,  (1836)  4  A.  &  E.  528;  5  L.  J.  N.  S.  K.  B.  97;  and  see 
Sug.  14th  ed.  179.  (Z)  Kirtland  v.  Pounsett,  sup. 

(m)   Winterbottom  v.  Ingham,  (1845)  7  Q.  B.  611. 

(«)  Howard  v.  Shaw,  (1841)  8  M.  &  W.  118;  Foa,  6th  ed.  p.  459; 
Woodfall,  22nd  ed.  p.  682. 

(o)  Markey  v.  Coote,  (1876)  10  I.  R.  C.  L.  149. 

(p)  King  v.  K.,  (1833)  1  M.  &  K.  442;  Hope  v.  JI.,  (1856)  22 
Beav.  at  p.  365. 
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against  A.  (the  original  vendor),  was  induced  by  A.  to  give 
up  possession  under  a  mistake  of  facts,  it  was  held  *that, 
upon  a  decree  being  made  for  specific  performance  of  the 
contract  between  A.  and  B.,  and  a  conveyance  being  executed 
by  A.,  C.  could  maintain  use  and  occupation  for  the  time 
during  which  he  had  been  out  of  possession  (g).  A  purchaser 
who  has  let  a  tenant  into  possession  can  maintain  an  action 
for  use  and  occupation  against  him  though  the  purchase  is 
not  completed;  the  tenant  being  estopped  from  disputing 
the  title  of  the  party  from  whom  he  received  actual  pos- 
session (r).  The  purchaser  when  let  into  possession  is, 
during  the  subsistence  of  the  contract,  only  a  tenant  at  will, 
though  there  may  be  a  stipulation  for  payment  of  interest 
on  the  purchase-money  until  completion  (s) ;  but  (unless 
under  an  agreement  to  quit  in  some  specified  event  which  has 
happened  (£))  he  cannot,  while  such  tenancy  continues,  be 
ejected  without  notice  to  quit  or  demand  of  possession  (M). 
This,  however,  does  not  apply  to  a  case  where  the  purchaser's 
occupation,  after  rescission  of  the  contract,  is  held  not  to  be 
referable  to  a  new  tenancy  at  will,  but  to  be  a  mere  trespass; 
and  in  such  a  case  he  will  be  liable  for  damages  in  respect  of 
such  trespass,  and  may  be  ejected  without  notice  (x). 


Chap.  XVI. 
Sect.  2. 


pat  ion  in 
respect  of  hit 
equitable 
title,  when. 


Purchaser 
let  into  pOMei 
sion  is  tenant 
at  will. 


(3)  Plaintiff,  how  far  bound  to  perform  his  part  of  the 
agreement  before  /action. 

As  a  general  rule,  the  mutual  engagements  of  the  parties  J'/'jJjJJJJf 
will  be  considered  dependent  on  each  other;  and  either  must  on  part  of 

(.7)  Hull  v.  Vauff/ian,  (1818)  6  Pr.  157;  but  see  Winterbotlom  v. 
linjham,  sup. 

(f)  See  Doe  v.  Mills,  (1834)  4  N.  &  M.  25,  29;  Hull  v.  Vaughan, 
(1818)  6  Pr.  157;  Foa,  6th  ed.  pp.  457  and  523;  L.  P.  Act,  1925, 
s.  45,  sub-ss.  (2)  and  (4). 

(«)  Doe  v.  Chamberlaine,  (1839)  5  M.  &  W.  14;  Woodfall,  22nd  ed. 
p.  290. 

(0  Doe  v.  Sayer,  (1811)  3  Camp.  8. 

(«)  Doe  v.  Stanion,  (1836)  1  M.  &  VV.  695,  700;  5  L.  J.  X.  S.  Kx. 
253;  Right  v.  Beard,  (1811)  13  Ea.  210;  and  see  Doe  v.  C»perto», 
(1839)  9  O.  &  P.  112;  Doe  v.  Chamberlaine,  tup.;  Woodfall,  22nd  ed. 
pp.  290,  433. 

00  Markey  v.  Coote,  (1876)  10  I.  R.  C.  L.  149. 
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plaintiff,  how  contract  (z).  Hence,  on  the  one  hand,  the  purchaser  cannot, 
far  necessary  ^  genera^  sue  Up0n  the  agreement  without  tendering  the 
action.  conveyance  (a),  and  the  sum  (if  any)  due  in  respect  of  the 

purchase-money  and  interest  (6);  unless  the  vendor  has 
neglected  to  furnish  or  verify  (c)  his  abstract  of  title,  or  has 
shown  a  bad  title  (d\  or,  by  conveying  away  the  estate  (e) 
or  otherwise  (/),  has  disabled  himself  from  completing  the 
contract,  or  has  repudiated  the  same  (gr).  On  the  other  hand, 
the  vendor,  if  he  sue  merely  upon  the  agreement,  and  not 
upon  some  security  which  he  has  taken  for  the  purchase- 
money  (h~),  must  have  shown  a  good  title  and  executed,  or 
offered  to  execute  (i),  or  have  been  ready  and  willing  to 
execute  (fc),  a  conveyance  in  the  terms  of  the  contract;  the 
rule,  in  the  absence  of  stipulation  (£),  being  that  the  pur- 

(y)  Jones  v.  Barkley,  (1781)  Doug.  684;  Laird  v.  Pirn,  (1841)  7 
M.  &  W.  474;  Cort  v.  Ambergate  B.  Co.,  (1851)  17  Q.  B.  127;  20 
L.  J.  Q.  B.  460.  If  the  agreement  is  under  seal,  the  discharge  must  also 
have  been  so  at  law;  see  Thames  Haven  Co.  v.  Brymer,  (1850)  5  Ex.  711; 
19  L.  J.  Ex.  231;  Steeds  v.  \8.,  (1889)  22  Q.  B.  D.  537;  Fry,  6th  ed. 
478.  *  (z)  Fry,  6th  ed.  p.  435. 

(a)  Knight  v.  Crockjord,  (1794)  1  Esp.  190;  East  London  Union  v. 
Metr.  B.  Co.,  (1869)  L.  R.  4  Ex.  309;  38  L.  J.  Ex.  225;  and  see 
Colley  v.  Overseas  Exporters,  1921,  3  K.  B.  302,  311. 

(&)  Sug.  14th  ed.  241;  Glazebrook  v.  Woodrow,  (1799)  8  T.  R,  366. 

(c)  See    Berry    v.    Young,    (1788)    2   Esp.   640,  n.;    Clarke  v.    King 
(1826)  2  C.  &  P.  286. 

(d)  Seaward  v.  Willock,  (1804)  5  Ea.  198,  202. 

(e)  Lovelock  v.   Franklyn,  (1846)  8  Q.  B.  371;  16  L.  J.  Q.  B.  182; 
Knight  v.  Crockford,  (1794)  1  Esp.  190. 

(/)  Duke  of  St.  Allans  v.  Shore,  (1789)  1  H.  Bl.  270;  Caines  v. 
Smith,  (1846)  15  M.  &  W.  189;  15  L.  J.  Ex.  106;  Short  v.  Stone, 
(1846)  8  Q.  B.  358;  15  L.  J.  Q.  B.  143. 

(g~)  See  inf.  p.  856. 

(A)  Moggridge  v.  Jones,  (1811)  14  Ea.  486;  Spiller  v.  Westluke, 
(1831)  2  B.  &  Ad.  155. 

(t)  Phillips  v.  Fielding,  (1792)  2  H.  Bl.  123;  Laird  v.  Pirn,  (1841) 
7  M.  &  W.  474. 

(A)  Poole  v.  Hill,  (1840)  6  M.  &  W.  835,  841;  10  L.  J.  N.  S.  Ex. 
81;  Thames  Haven  Co.  \.  Brymer,  (1850)  5  Ex.  711;  and  see  Colley  v. 
Overseas  Exporters,  1921,  3  K.  B.  302,  311;  and  s.  28  of  Sale  of  Goods 
Act,  1893.  But  see  Sug.  14th  ed.  240. 

(I)  By  B.  48  of  L.  P.  Act,  1925,  a  purchaser  cannot  be  restricted  by 
a  condition  in  his  right  to  select  his  solicitor. 
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Chap.  XV  t. 
Sect.  3. 


Mutuality  of 
the  obliga- 
tions. 


May  be  in- 
ferred from 
the  nature  of 
the  transac- 
tion. 


chaser  on  a  sale  of  freeholds  must  prepare  and  tender 
the  conveyance  (m) ;  and  even  in  the  case  of  a  compulsory 
purchase  under  the  L.  C.  C.  Act,  1845,  no  action  can  be 
maintained  for  the  compensation  money,  until  a  conveyance 
has  been  executed  (w),  whether  the  amount  has  been  fixed 
by  an  award  (w),  or  by  the  verdict  of  a  jury  (o).  Sects.  49 
and  50  do  not  have  the  effect  of  creating  an  absolute  debt 
due  from  the  company  to  the  landowner  (p). 

The  same  principle  applies  to  every  case  where  the  mutual 
stipulations  of  vendor  and  purchaser  are  interdependent. 
Thus,  where  by  a  memorandum  in  writing,  A.  agreed  to  sell 
to  B.  certain  seams  of  coal,  and  to  purchase  from  B.  all  the 
coals  which  he  might  require,  it  was  held  that  the  stipulations 
were  concurrent,  and  that  B.  could  not  sue  A.  for  not  taking 
the  coal,  without  averring  performance  of,  or  a  readiness  to 
perform,  his  part  of  the  agreement  (g).  And  the  mutuality 
of  the  obligations  may  be  inferred  from  the  nature  of  the 
transaction:  thus,  where  in  an  agreement  for  a  lease  it  was 
provided  that  the  lessors  should  supply  to  the  lessees  the 
whole  of  their  chlorine-still  waste  at  a  given  rate,  and  should 
not,  during  the  tenancy,  part  with  any  of  it  to  other  persons, 
it  was  held  that  the  promise  to  sell  implied  a  promise  to  take, 
and  that  the  lessees  were  bound  to  take  the  whole  of  the 
waste  (r). 

But,  of  course,  the  contract  may  be  so  worded  as  to  show  Butthecon- 

.     ,       tract  may 
that  the  mutual  stipulations  were,  to  a  certain  extent,  inde-  8n0w  that  the 

O)  Stephens  v.  De  Medina,  (1843)  4  Q.  B.  422;  12  L.  J.  Q.  B.  120; 
Poole  v.  Hill,  (1840)  6  M.  &  W.  835;  10  L.  J.  N.  S.  Ex.  81;  and 
cf.  Standley  v.  Hemmington,  (1816)  6  Taun.  561. 

(«)  East  London  Union  v.  Metr.  11.  Co.,  (1869)  L.  R.  4  Ex.  309; 
38  L.  J.  Ex.  225. 

(o)  Howell  v.  Metr.  Dist.  R.  Co.,  (1881)  19  Ch.  D.  508,  515;  51 
L.  J.  Ch.  158. 

(p)  Ib.  Where  the  proposed  vendor  has  no  power  to  convey  and  the 
sale  is  under  the  L.  C.  C.  Act,  1845,  a  surveyor  must  bo  appointed  by  a 
police  magistrate  to  fix  the  compensation. 

(q)  Bankart  v.  Sowers,  (1866)  L.  R.  1C.  P.  484;  Atkinton  v.  Smith, 
(1845)  14  M.  &  W.  695;  15  L.  J.  Ex.  59;  Fry,  6th  ed.  p.  888. 

(r)  Bealey  v.  Stuart,  (1862)  7  H.  &  N.  753;  31  L.  J.  Ex.  281;  and 
cf.  Sykes  v.  Dixon,  (1839)  9  A.  &  E.  693;  8  L.  J.  Q.  B.  108;  Pry, 
p.  386. 
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stipulations 
are  indepen- 
dent. 


pendent,  it  being  a  general  rule  that,  where  by  a  contract 
between  A.  and  B.,  A.  is  to  pay  money  or  to  perform  some 
act  by  a  certain  day,  which  in  fact  arrives  before  the  time 
appointed  by  the  contract  for  B.  doing  what  amounts  to  the 
consideration  for  A.'s  obligation,  A.  may  be  sued  when  the 
day  certain  has  arrived,  although  B.  has  not  performed  his 
part  of  the  contract;  for,  in  such  a  case,  A.  relied  on  his 
remedy,  and  did  not  intend  to  make  the  performance  a  con- 
dition precedent  (s).  For  instance,  where  a  vendor  agreed 
that  he  would,  within  one  month  from  the  date  of  the 
contract,  or  from  being  required  so  to  do,  deliver  an  abstract 
of  title  and  deduce  a  clear  title,  and  the  purchaser  agreed  to 
pay  part  of  the  purchase-money  down,  and  the  residue  on 
or  before  four  years  after  date,  with  interest  payable  half- 
yearly  on  certain  fixed  days,  ,it  was  held,  that  the  vendor  could 
sue  for  interest  which  had  become  due,  though  no  abstract 
might  have  been  delivered  (/).  And,  where  the  purchaser 
agreed  to  pay  the  purchase-money  on  a  specified  day,  and 
the  vendor  agreed,  upon  payment  of  the  money,  to  convey 
the  land,  it  was  held  that  the  latter  could  sue  for  the  money 
without  tendering  a  conveyance  (w). 


If  one  of  the  parties  to  the  contract  absolutely  refuses  to 


Refusal  by 

either  party 

to  perform  is    perform,  or  renders  himself  incapable  of  performing,  his  side 

an  immediate 

tj  T  Q"1  \  ('  1 J 

(s)  Pordage  v.  Cole,  (1669)  1  Saund.  320  b,  n.;  see  9  C.  B.  114; 
Mattock  v.  Kinglake,  (1839)  2  P.  &  D.  343;  8  L.  J.  N.  S.  Q.  B.  215; 
Porcher  v.  Gardner,  (1849)  8  C.  B.  461;  19  L.  J.  C.  P.  63;  Thames 
Haven  Co.  v.  Brymer,  (1850)  5  Ex.  ,710;  Wood  v.  Copper  Miners'  Co., 

(1854)  14  C.  B.  428;  23  L.  J.  C.  P.  209;  see,  too,  Roberts  v.  Brett, 
(1865)    11    H.   L.   C.    337;    and   nofcea  to   Cutter  v.    Powell,  <1795)   2 
Sm.  L.  C.  12th  ed.  1. 

(<)  Dicker  v.  Jackson,  (1848)  6  C.  B.  ,103,  114;  and  sea  Sibthorp  v. 
Bnmel,  (1849)  3  Ex.  826;  Lloyd  v.  >£.,  (1837)  2  M.  &  C.  192;  6  L.  J. 
N.  S.  Ch.  135;  WilJcs  v.  Smith,  (1842)  10  M.  &  W.  355;  11  L.  J. 
Ex.  365;  Friar  v.  Grey,  (1850)  5  Ex.  584;  (1854)  4  H.  L.  C.  565; 
Lindsay  v.  London  and  Portsmouth  R.  Co.,  (1850)  1  Pract.  R.  529, 
537;  but  see  Manby  v.  Cremonini,  (1851)  6  Ex.  808;  Bland  v.  Crowley, 
(1851)  ib.  522;  20  L.  J.  Ex.  218;  Weedon  v.  Woodbridge,  (1849)  13 
Q.  B.  462;  Neale  v.  Rate'.iffe,  (1850)  15  Q.  B.  916;  20  JL.  J.  Q.  B.  130; 
Eastern  C.  R.  Co.  v.  Philipson,  (1855)  16  C.  B.  2;  24  L.  J.  C.  P.  140; 
Stratton  v.  Pettit,  (1855)  16  C.  B.  420;  24  L.  J.  C.  P.  182;  Bond  v. 
Rosling,  (1861)  1  B.  &  S.  371;  30  L.  J.  Q.  B.  227;  Phelps  v.Prothero, 

(1855)  3   C.  L.  R.   906;   see  S.  .C.,  in  Equity,   (1855)   7  D.  M.  &  G. 
722;  Anderson  v.  Baigent,  (1856)  4  W.  R.  265. 

(«)  Yates  v.   Gardiner,  (1851)  20  L.  J.  Ex.  327. 
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sued  at  once,  though  the  day  fixed  for  performance  has  not 

arrived  (#) ;  but  it  does  not  follow  that,  in  every  case,  such 
refusal  or  disability  of  one  party  to  complete  will  dispense 
with  the  performance  by  the  other  of  his  obligations  under 
the  contract  (y}.  The  breach  of  one  stipulation  does  not 
necessarily  carry  with  it  even  an  implication  of  an  inten- 
tion to  repudiate  the  whole  contract  (2). 

Neither  the  assignment  of  the  benefit  of  the  contract  by 
one  of  the  parties  (a),  nor  his  bankruptcy  (6),  or  death  (c), 
nor,  where  one  of  the  parties  is  a  partnership  firm,  an  altera- 
tion in  the  firm's  constitution  (d),  will  necessarily  determine 
the  contract. 

Where  a  bill  or  note  is  given  as  the  consideration  for  a  Action  on  a 

•     i        •  •  i  Pint       bill  or  note 

lease,  and  the  lessee  is  let  into  possession,  the  refusal  or  the  for  considcrn- 

lessor  to  execute  the  lease  is  no  defence  to  his  action  on  the  tion— what ;» 

defence  to. 

bill  or  note;  for  he  is  not  bound  to  execute  till  the  price  is 

O)  Hochster  v.  De  la  Tour,  (1853)  2  E.  &  B.  678;  22  L.  J.  Q.  B. 
455;  Frost  v.  Knight,  (1871)  L.  R.  7  Ex.  Ill;  41  L.  J.  Ex.  78;  Synye 
v.  S.,  1894,  1  Q.  B.  466;  63  L.  J.  Q.  B.  202;  Millett  v.  Van  Reek  $ 
Co.,  1920,  3  K.  B.  535;  1921,  2'K.  B.  369;  and  cf.  Johnstonev.  Milling, 
(1886)  16  Q.  B.  D.  460;  55  L.  J.  Q.  B.  162;  Smith  v.  Sutler,  1900, 

1  Q.  B.  694;  69  L.  J.  Q.  B.  521. 

(y)  Reid  v.  Hoskins,  (1856)  6  E.  &  B.  953;  26  L.  J.  Q.  B.  5.  See 
notes  to  Pordage  v.  Cole,  (1669)  1  Wms.  Saund.  319  h;  Freeth  v.  Burr, 
(1874)  L.  R.  9  C.  P.  208;  43  L.  J.  C.  P.  91;  Mersey  Steel  Co.  v. 
Naylor,  (1884)  9  A.  C.  434;  53  L.  J.  Q.  B.  497;  Ilembrow  v.  Talbot, 
(1892)  36  Sol.  J.  712;  Rhymney  Railway  v.  Brecon  and  Mertln/r, 
T.  J.  It.  Co.,  (1900)  69  L.  J.  Ch.  813;  O'Neil  v.  Armstrong,  1895, 

2  Q.  B.  70,  418;  65  L.  J.  Q.  B.  7;  Berners  v.  Fleming,  1925,  Ch.  264. 
(z)  Cornwall   v.    Henson,  1900,  2  Ch.   298,  303;   69  L.  J.   Ch.  581; 

Johnstone  v.   Milling,  sup.;  Berners  v.  Fleming,  sup. 

(a)  Tolhurst  v.  Associated  Portland  Cement  Co.,  1903,  A.  C.  414;  72 
L.  J.  K.  B.  834;  Fratelli  Surr&ntuo  v.  Buergo,  1915,  1  K.  B.  867.  Cf. 
Kemp  v.  Baerselman,  1906,  2  K.  B.  604,  611.  The  assignment  by  a  pur- 
chaser of  his  interest  under  a  contract  to  purchase  a  reversionary 
interest  in  property  is  a  legal  chose  in  action  under  a.  136  of  the  L.  P. 
Act,  1925  (taking  the  place  of  8.  25  (6)  of  the  Judicature  Act,  1878). 
and  the  assignee  can  sue  the  vendor  for  damages  for  breach  of  contract ; 
TorJcington  v.  Magee,  1902,  2  K.  B.  427;  71  L.  J.  K.  B.  712;  Battman 
v.  Hunt,  1904,  2  K.  B.  530;  73  L.  J.  K.  B.  782. 

(ft)  Dyster  v.  Randall,  1926,  Ch.  932.  (<•)  See  tup. 

(rf)  Phillips  v.  Hull  Alhambra  Co.,  1901,  1  K.  B.  59;  70  L.  J.  K.  B. 
26;  cf.  Griffith  v.  Tower  Co.,  1897,  1  Ch.  21;  66  L.  J.  Ch.  12. 
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paid,  and  as  the  lessee  was  let  into  possession  the  considera- 
tion fails  in  part  only;  and  the  sum  to  be  allowed  for  such 
failure  is  matter  not  of  mere  calculation,  but  of  unliquidated 
damages  (e).  On  a  sale,  the  fact  of  no  conveyance  having 
been  executed,  is  no  defence  to  an  action  by  the  vendor  on  a 
bill  or  note  for  the  purchase-money:  provided  that  it  is  not 
the  vendor's  fault  that  he  has  not  conveyed  (/) ;  but  it  is  an 
answer  to  the  vendor's  action  that  the  purchaser  had  a  right 
to  rescind  the  contract,  and  has  in  fact  rescinded  it  (g). 

Where  a  purchaser  has  given  a  bill  for  the  purchase-money, 
and  at  the  time  when  the  vendor  issues  a  writ  to  recover  the 
purchase-money  the  bill  is  outstanding  in  the  hands  of  a  third 
party,  the  defendant  can  resist  the  claim,  even  though  the 
bill  has  been  dishonoured,  and  in  such  action  the  plaintiff 
cannot  succeed  by  getting  in  the  bill  before  the  date  of 
trial  fc. 


Section  4.  (4)  Forfeiture  and  recovery  of  the  Deposit  (i). 

Deposit,  The  right  of  a  purchaser  to  recover  his  deposit  in  ,the 

«h^ser\oPre-~    event  of  the  contract  (without  default  on  his  part)  not  being 

cover  is  a       completed,  is  a  Common  Law  right  (fc).     In  regard  to  such 

Common  Law      .    .  '     _       .         ,  ._ 

right.  nght  Equity  follows    the    Law,  and    considerations  which 

govern  the  Court  in  granting  relief  by  way  of  specific  per- 
formance have  no  application  (Z). 

Chancery  Even  before  the  Jud.  Acts  the  Court  of  Chancery  had 

tcTord^r  01      jurisdiction  to  order  the  return  of  the  deposit  (m),  but  it 
return  of,       might,  and  frequently  did,  leave  the  purchaser  to  bring  an 

(e}  Moggridge  v.  Jones,  (1811)  14  Ea.  486;  3  Camp.  38. 

(/)  Spiller  v.   Westlake,  (1831)  2  B.  &  Ad.  155,  157. 

(g)  Bayley  on  Bills,  6th  ed.  p.  507. 

(A)  Davis  v.  Reilly,  1898,  1  Q.  B.  1.        (i)  See  also  sup.  Ch.  V.  s.  5. 

(A)  See  Howe  v.  Smith,  (1884)  27  Ch.  D.  89,  101;  53  L.  J.  Ch.  1055. 

(0  Re  Scott  and  Alvarez,  1895>,  2  Ch.  at  p.  612;  64  L.  J.  Ch.i  821.  Sec, 
however,  s.  49  (2)  of  the  L.  P.  Act,  1925. 

(m)  Where  the  vendor's  suit  for  specific  performance  failed;  Lord 
Anson  v.  Hodges,  (1832)  5  Si.  227;  Webb  v.  Kirby,  (1856)  7  D.  M. 
&  G.  376;  26  L.  J.  Ch.  145;  Sheard  v.  V enables,  (1867)  15  W.  R.  1166; 
36  L.  J.  Oh.  922;  Fry,  6th  ed.  p.  575;  and  for  the  practice  where 
specific  performance  was  refused  to  the  purchaser,  see  Todd  v.  Gee, 
(1810)  17  Ves.  273. 
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the  return  of  the  deposit  in  cases  where  the  purchaser -was 


entitled  to  recover  it  at  Law.     Since  the  Jud.  Act  of  1873  Before  the 
the  Chancery  Division  has  had  all  the  powers  of  a  Court  Act; 
of  Common  Law;  hence,  though  still  bound  to  follow  the  since  &* 
Law  (o),  it  can  no  longer  refuse  to  exercise  its  power  to  order  Act. 
the  return  of  the  deposit  in  proper  cases  if  requested  ,to  do 

60  (p). 

It  was  held,  upon  the  construction  of  s.  9  of  the  V.  &  P. 
Act,  1874,  that  the  Court  had  power,  upon  a  summons  under 
that  Act,  to  ordler  the  return  of  the  deposit  (g),  where  the 
grounds  for  doing  so  did  not  involve  testing  the  validity 
or  existence  of  the  contract  (r)  in  its  inception  (s).  This 
enactment  is  now  replaced  by  s.  49,  sub-s.  (1),  of  the  L.  P. 
Act,  1925,  and  by  sub-s.  (2)  it  is  provided  that  "  where  the 
Court  refuses  to  grant  specific  performance  of  a  contract,  or  in 
any  action  for  the  return  of  a  deposit,  the  Court  may,  if  it 
thinks  fit,  order  the  repayment  of  any  deposit." 

Where  there  is  no  condition  respecting  the  forfeiture  of  Purchaser 

•i  1-1  j     can  recover 

the  deposit,  and  the  vendor  fails  to  show  a  good'  title  accord-  deposit, 

ing  to  the  terms  of  the  contract,  and  the  purchaser,  consequent  whcn* 
thereon,  rescinds  the  contract,  he  can  recover  his  deposit  (/); 

(n)  Southcomb  v.  Bishop  of  Exeter,  (1847)  6  Ha.  at  p.  225;  16  L.  J. 
Ch.  378;  Rede  v.  Oakes,  (1865)  2  D.  J.  &  S.  518;  34  L.  J.  Oh.  145. 

(o)  Re  National  Prov.  Bk.  of  ^England,  1895,  1  Ch.  190;  64  L.  J. 
Ch.  255;  Re  Scott  and  Alvarez,  1895,  2  Ch.  at  p.  612;  64  L.  J.  Ch.  821 ; 
but  see  Fry,  6th  ed.  p.  676. 

(p)  See  Manners  v.  Mews,  (1885)  29  Ch.  D.  at  p.  735;  54  L.  J.  Ch. 
909;  cf.  Re  Davis  and  Cavey,  (1888)  40  Ch.  D.  601;  58  L.  J.  Ch.  143, 
where,  upon  a  vendor  and  purchaser  summons,  the  Court  refused  to  order 
return  of  deposit,  without  prejudice  to  the  purchaser's  right  to  recover 
the  same  by  action. 

(?)  Re  Higcjins  and  Percival,  (1888)  59  L.  T.  213;  57  L.  J.  Cli. 
S07;  Re  Walker  and  Oakshott,  1901,  2  Ch.  383;  70  L.  J.  Ch.  666;  /?• 
Hargreaves  and  Thompson,  (1886)  32  Ch.  D.  454;  56  L.  J.  Ch.  199; 
Re  Marshall  and  Salt,  1900,  2  Ch.  203;  69  L.  J.  Ch.  542. 

(r)  Re  Davis  and  Cavey,  sup.;  Re  Sandbach  and  Edmondton,  1891,  1 
Ch.  99;  60  L.  J.  Ch.  60;  and  see  Re  Hughet  and  Athley,  1900,  2  Hi. 
595;  69  L.  J.  Oh.  741. 

(«)  Re  Jackson  and  Woodburn,  (1887)  37  Ch.  D.  44;  57  L.  J.  Ch. 
243;   Re  Wallis  and  Barnard,  1899,  2  Ch.  515;  68  L.  J.  Ch.  753. 
(0  Sup.   pp.  159,  164. 
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Chap.  XVI.    so,  also,  if  the  contract  goes  off  owing  to  other  default  of  'the 

rc  '          vendor  (w),  e.g.,  where  time  is  of  the  essence  of  the  contract, 

and  the  vendor  not  having  performed  his  part  of  the  contract, 
the  purchaser  treats  it  as  at  an  end.  But  the  fact  that  the 
purchaser,  though  not  entitled  to  rescind  the  contract,  can 
resist  specific  performance  at  the  instance  of  the  vendor,  will 
not  necessarily  entitle  him  to  recover  his  deposit  (x).  And 
where  the  conduct  of  the  purchaser  amounts  to  repudiation 
of  the  contract,  and  the  vendor  is  not  in  default,  the  purchaser 
has  no  right  to  recover  his  deposit  (y} ;  but  considerable  delay 
on  the  part  of  the  purchaser,  though  sufficient  to  deprive  him 
of  the  remedy  of  specific  performance,  does  not  necessarily 
amount  to  such  a  repudiation  (2). 

The  purchaser  will  not  re-acquire  a  right  to  recover  the 
deposit  by  reason  of  the  -estate  being  sold  by  the  vendor  (a] ; 
nor  if,  subsequently  to  the  forfeiture  of  the  deposit,  it  turns 
out  that  the  vendor  had  in  fact  no  title  (6).  Where  the 
agreement  is  not  binding  on  the  purchaser — e.g.,  where  he 
has  not  signed  it,  or  it  is  expressed  to  be  subject  to  the 
preparation  and  execution  of  a  more  formal  document — the 
purchaser  is  entitled  to  the  return  of  his  deposit  (c).  But 
where  the  purchaser  paid  the  deposit,  knowing  that  the 
vendor's  name  did  not  appear  on  the  memorandum,  and  after 
accepting  and  examining  the  abstract  repudiated  the  contract 

(w)  Sup.  p.  837. 

(a;)  Best  v.  Hamand,  (1879)  12  Gh.  D.  1;  48  L.  J.  Oh.  503;  Re 
Sandbach  and  Edmondson,  1891,  1  Oh.  99;  60  L.  J.  Ch.  (60;  R&  National 
Prov.  Bk.  of  England,  1895,  1  Ch.  190;  64  L.  J.  Ch.  255;  Re  Scott  and 
Alvarez,  1895,  2  Ch.  603;  64  L.  J.  Ch.  821;  Simpson  v.  Gilley,  (1922) 
92  L.  J.  Ch.  194;  and  see  sub-s.  (2)  of  s.  49  of  L.  P.  Act,  1925. 

(y)  Howe  v.  Smith,  (1884)  27  Ch.  D.  89;  53  L.  J.  Ch.  1055;  Hall 
v.  Burnett,  1911,  2  Ch.  551;  Mayson  v.  Clouet,  1924,  A.  C.  980. 

CO  Howe  v.  Smith,  sup.;  Levy  v.  Stogdon,  1898,  1  Ch.  478;  67 
L.  J.  Ch.  313;  1899,  1  Ch.  5;  68  L.  J.  Ch.  19;  Cornwall  v.  Henson, 
1899,  2  Ch.  710;  68  L.  J.  Ch.  749;  1900,  2  Ch.  298;  69  L.  J.  Ch.  581. 

(a)  Howe  v.  Smith,  sup.;  Sug.  14th  ed.  40;  and  Depree  v.  Bed- 
borough,  (1863)  4  Gif.  479;  33  L.  J.  Ch.  134;  Ex  p.  Barrell,  (1875)  10 
Ch.  512;  44  L.  J.  Bk.  138;  Mayson  v.  Clouet,  1924,  A.  C.  980,  986. 

(6)  Soper  v.  Arnold,  (1889)  14  A.  C.  429;  59  L.  J.  Ch.  214;  and 
see  Be  Scott  and  Alvarez,  1895,  2  Ch.  603;  64  L.  J.  Ch.  821. 

(c)  Casson  v.  Roberts,  (1862)  31  Beav.  613;  32  L.  J.  Ch.  105; 
Chillingworth  v.  Esche,  1924,  1  Ch.  97.  < 
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on  the  ground  that  by  reason  of  the  vendor's  name  not  appear-   Chap.  XVI. 

ing  in  the  memorandum  the  requirements  of  the  Statute  of 

Frauds  were  not  satisfied,  he  was  not  allowed  to  recover  his 
deposit  (d). 


(5)  As  to  the  agreement ; — how  affected  by  parol  evidence.     Sections. 

A  written  contract  cannot  at  Law  be  altered  by  evidence  No  parol 
of  a  parol  variation  (e) ;  but  an  action  may  lie  on  a  parol  allowed  at 
agreement,  which  varies,  but  does  not  actually  conflict  with,  Law- 
the  terms  of  the  written  instrument  (/).    And  parol  evidence 
may  be  admitted  to  prove  that  an  agreement,  absolute  in 
form,  was  intended  to  operate  only  on  the  happening  of 
certain  contingencies  (g} ;  or  that  it  has  been  rescinded  by; 
a  subsequent  agreement,  written  or  verbal  (A);  or  that  owing 
to  a  mistake  common  to  both  parties  it  does1  not  represent  the 
true  terms  of  the  contract  (i). 

The  Courts  will  always,  if  necessary,  receive  evidence  to  Parol  eri- 
eiiable  them  to  decipher,  or,  if  written  in  a  foreign  language,  far  *imU- 
to  interpret,  a  written  instrument;  that  is,  to  ascertain  what  §iblf  *" 

i-\l>l.Ul.ltl    >I. 

are  the  expressions,  or  the  English  equivalents  to  the  expres-  of  contract, 
sions,  which  the  parties  have  actually  used.     They  will  also 

(<0  Thomas  v.   Brown,  (1876)  1  Q.  B.  D.  714;  45  L.  J.  Q.  B.  811. 

(0)  Gois  v.  Lord  Nugent,  (1833)  5  B.  &  Ad.  58;  2  L.  J.  N.  S. 
K.  B.  127;  Stead  v.  Dawber,  (1839)  10  A.  4  E.  57;  Marshall  v.  Lynn, 
(1840)  6  M.  &  W.  109;  Canham  v.  .Barry,  (1855)  15  C.  B.  597;  24 
L.  J.  O.  P.  100;  Noble  v.  Ward,  (1867)  L.  R.  2  Ex.  185;  86  L.  J. 
Ex.  91;  Sandenon  v.  Oravet,  (1875)  L.  R.  10  Ex.  234;  44  L.  J.  Ex. 
210;  New  London  Credit  Syndicate  v.  Neale,  1898,  2  Q.  B.  487;  67 
L.  J.  Q.  B.  825;  Hender$on  v.  Arthur,  1907,  1  K.  B.  10;  Goldfoot  r. 
Welch,  1914,  1  Ch.  213.  As  to  rectification,  »eo  Craddock  r.  Hunt,  1923, 
2  Ch.  136. 

(/)  Nath  T.  Armitrono,  (1861)  10  C.  B.  N.  8.  259;  80  L.  J.  C.  P. 
286;  and  tee  Fry,  6th  ed.  p.  484;  tup.  p.  282. 

(?)  See  Herne  Bay,  $e.  Co.  r.  Hut  ton,  1903,  2  K.  B.  683;  72 
L.  J.  K.  B.  879;  Hitohingt  and  Coulthunt  Co.  r.  Northern  Leather  Co., 
1914,  3  K.  B.  907;  Fry,  6th  ed.  p.  429. 

(A)  Hunt  v.  8.  E.  Ry.  Co.,  (1875)  45  L.  J.  Q.  B.  87;  ThomhiU  ». 
Keato,  (1860)  8  C.  B.  (N.  8.)  881;  Morrit  T.  Bmron  f  Co.,  1918, 
A.  C.  1,  17;  Britith  and  Btnninytont,  Ltd.  r.  N.  W.  Cmehmr  TM  Co., 
1923,  A.  C.  48,  62. 

(»)  Craddock  Broi.  «.  Hunt,  1922,  2  Ch.  809;  19S8,  8  Ch.  186; 
United  Statu  of  Amerioa  T.  Motor  Truekt,  Ltd.,  1924,  A.  C.  196. 
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Chap.  XVI.    receive  parol  evidence  of  the  meaning  which  local  custom  (fc), 

w  '    —  or  professional  or  trade  usage  (Z),  or  the  former  practice 

of  the  parties  themselves  (m),  has  attached  to  particular 
expressions:  so  as  to  ascertain  what  is  (with  reference  to 
the  particular  subject-matter  of  the  contract)  their  strict  and 
primary  meaning  (n); — unless  such  a  construction  would  be 
inconsistent  with  the  terms  of  the  instrument  (o),  or  some 
express  provisions  of  the  Legislature.  Local  custom  cannot 
vary  the  statutory  meaning  of  expressions  referring  to 
weights  and  measures  (p) ;  nor  annex  any  customary  incidents 
to  the  contract  which  are  expressly  or  impliedly  excluded 
by  the  terms  of  the  written  instrument  (q). 

(&)  Smith  v.  Wilson,  (1832)  3  B.  &  Ad.  728;  Hoe  v.  Benson,  (1821) 
4  B.  &  Aid.  588,  where  evidence  was  admitted  to  show  that  by  Lady-day 
was  meant  old  Lady-day;  Tudgay  v.  Sampson,  (1874)  30  L.  T.  262, 
evidence  of  custom  admitted  to  explain  terms  in  agricultural  lease; 
Tucker  v.  Linger,  (1883)  8  A.  C.  508;  52  L.  J.  Ch.  941,  where  evidence 
of  a  custom  for  tenants  to  remove  and  sell  flints,  turned  up  in  cultivation, 
was  allowed  to  show  that  they  were  not  included  in  a  reservation  of  mines 
and  minerals.  And  see  as  to  evidence  of  custom,  generally,  notes  to 
Wigglesworth  v.  Dallison,  (1779)  1  Sm.  L.  C.  llth  ed.  545. 

(1)  Clayton  v.  Gregson,  (1836)  4  N.  &  M.  602;  Hutchison  v.  Bowker, 
(1839)  5  M.  &  W.  535;  and  see  Lewis  v.  Marshall,  (1844)  8  Sc.  N.  E. 
477,  493;  13  L.  J.  C.  P.  193;  Sotilichos  v.  Kemp,  (1848)  3  Ex.  105;  18 
L.  J.  Ex.  36;  Malcolm  v.  Scott,  (1850)  3  M.  &  G.  29;  20  L.  J.  Ch. 
17;  Smith  v.  Thompson,  (1849)  8  O.  B.  44;  18  L.  J.  C.  P.  314; 
Simpson  v.  Margitson,  (1847)  11  Q.  B.  23,  32;  17  L.  J.  Q.  B.  81; 
Fawkes  v.  Lamb,  (1862)  8  Jur.  N.  S.  385;  31  L.  J.  Q.  B.  98;  Newell 
v.  Xadford,  (1867)  L.  E.  3  C.  :P.  52;  37  L.  J.  C.  P.  1 ;  Holt  v. 
Colly er,  (1881)  16  Ch.  D.  718,  720;  50  L.  J.  Oh.  311.  Where  it  is 
intended  to  give  general  evidence  as  to  the  meaning  of  words  in  a  con- 
tract, there  should  be  a  distinct  averment  on  record  as  to  the  particular 
words,  and  the  precise  technical  or  trade  meaning  which  it  is  intended 
to  attribute  to  them:  Sutton  v.  Ciceri,  (1890)  15  A.  C.  144,  152,  per 
Lord  Watson. 

(m)  Bourne  v.   Gatliff,  (1844)  11  C.  &  F.  45,  70. 

(n)  See  Colpoys  v.  C.,  (1822)  Jac.  451,  463;  Simpson  v.  Margitson, 
(1847)  11  Q.  B.  23;  17  L.  J.  Q.  B.  81;  Doe  v.  Langton,  (1831)  2 
B.  &  Ad.  at  p.  695;  Doe  v.  Birch,  (1836)  1  M.  &  W.  402;  Parker  v. 
Gossage,  (1835)  2  C.  M.  &  E.  617;  5  L.  J.  N.  S.  Ex.  4;  Roots  v. 
Snelling,  (1883)  48  L.  T.  216;  Pollock  on  Contracts,  9th  ed.  p.  269 
et  seq. 

(o)  See  Spartali  v.  Benecke,  (1850)  10  C.  B.  212;  19  L.  J.  C.  P. 
293;  Field  v.  Lelean,  (1861)  7  JUT.  N.  S.  918;  30  L.  J.  Ex.  168; 
Beacon  Life  and  Fire  Ass.  Co.  v.  Gibb,  (1862)  1  Mo.  P.  C.  N.  S.  73. 

(?)  St.  Cross  Hosp.  v.  Lord  Howard  de  Walden,  (1795)  6  T.  E.  338. 

(?)  Hutton   v.    Warren,  (1836)  1  M.  &  W.  466;  5  L.  J.  N.  S.  Ex. 
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Where  construing  the  expressions  according  to  their  strict    Chap.  XVI. 

and  primary  meaning  would  render  them  meaningless  with  

reference  to  extrinsic  circumstances,  the  Courts  will  receive 
parol  evidence  of  the  situations  of  the  parties  and  the  state  of 
the  property  at  the  date  of  the  agreement,  for  the  purpose 
of  ascertaining  whether  such  expressions  have  not  been  used 
in  some  secondary  sense  consistent  with  the  circumstances  (r). 
So,  where  an  agent  contracts,  parol  evidence  is  admissible  to 
prove  who  is  the  principal  (s) ;  or  to  show  that  the  apparent 
agent  is  himself  the  principal  (/).  And  where,  as  respects  Latent  and 
all  or  part  of  the  subject-matter  of  the  contract  (w),  or  the  ambiguities, 
identity  of  places,  documents  (z),  or  persons  (t/i)  referred  to, 
there  is  a  latent  ambiguity — that  is,  where  the  words  of  the 
agreement,  though  certain  in  point  of  grammatical  construc- 
tion and  apparently  definite,  are  rendered  of  doubtful  (z) 

234;  Syers  v.  Jonas,  (1848)  2  Ex.  Ill;  Spartali  v.  Benecke,  (1850)  10 
C.  B.  212;  19  L.  J.  C.  P.  293;  Dale  v.  Humfrey,  (1858)  E.  B.  &  E. 
1004;  27  L.  J.  Q.  B.  390;  Pollock  on  Contracts,  9fch  ed.  p.  271. 

(r)  See  Eden  v.  Earl  of  Bute,  (1776)  3  Br.  P.  C.  679;  Allen  v. 
Cameron,  (1833)  1  C.  &  M.  832;  2  L.  J.  N.  S.  Ex.  263;  Simpton  v. 
Henderson,  (1829)  M.  &  M.  300;  Shore  v.  Wilson,  (1842)  9  C.  &  F. 
355;  Innes  v.  Sayer,  (1851)  3  M.  &  G.  at  p.  614;  Newell  v.  Radford, 
(1867)  L.  R.  3  C.  P.  52;  37  L.  J.  C.  P.  1. 

(«)  Morris  v.  Wilson,  (1859)  5  Jar.  N.  S.  168;  Dale  v.  Humfrey, 
(1858)  E.  B.  &  E.  1004;  27  L.  J.  Q.  B.  390;  Filby  v.  Hounsell,  1896, 
2  Ch.  737;  65  L.  J.  Oh.  852;  Lovesy  v.  Palmer,  1916,  2  Ch.  233. 

(0  Schmaltz  v.  Avory,  (1851)  16  Q.  B.  655;  20  L.  J.  Q.  B.  228; 
Carr  v.  Jackson,  (1852)  7  Ex.  382;  21  L.  J.  Ex.  137;  Young  v.  Schuler, 
(1883)  11  Q.  B.  D.  651. 

(M)  Longchamps  v.  Fawcettt,  (1791)  Peak.  Ce.  101;  Doe  v.  Burt, 
(1787)  1  T.  R.  701;  Jones  v.  Newman,  (1751)  1  W.  Bl.  60;  Murray  T. 
Parker,  (1854)  19  Beav.  305;  Chadwick  v.  Burnley  (Mayor  of),  (1864) 
12  W.  R.  1077;  McMurray  v.  Spicer,  (1868)  37  L.  J.  C*.  505; 
Chambers  v.  Kelly,  (1873)  Ir.  R.  7  C.  L.  231;  Clarke  V.  Coleman,  (1895) 
W.  N.  114. 

(z)  Hodges  v.  Horsfall,  (1829)  1  R.  &  M.  116;  Shortrede  r.  Cheek, 
(1834)  1  A.  4;  E.  57;  Morris  v.  Wilson,  (1859)  5  Jar.  N.  S.  168. 

(y)  Doe  T.  Westlake,  (1820)  4  B.  &  Aid.  57;  Towle  v.  Topham, 
(1877)  37  L.  T.  308;  and  see  sup.  p.  214  et  seq.  for  other  raw*  in 
Equity. 

(z)  There  must  be  a  reasonable  and  not  a  merely  conjectural  doubt; 
Clifton  v.  Walmesley,  (1794)  5  T.  R.  564;  Lord  Walpolt  T.  Lord 
Cholmondeley,  (1797)  7  T.  R.  138,  149;  Smitk  v.  Jtffryes,  (1846)  15 
M.  &  W.  561;  15  L.  J.  Ex.  325.  At  to  evidence  in  explanation  of  the 
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Chap.  XVI.  application  by  circumstances  which  appear  aliimde  (a) — parol 
BCt'6'  evidence  of  the  intention  of  the  parties  at  the  date  of  the 
agreement  is  admissible,  in  order  to  identify  the  estate, 
document,  plan  or  other  thing  or  person  referred  to  (6);  but 
such  evidence  is  not  admissible  in  aid  of  a  patent  ambiguity ; 
i.e.,  an  ambiguity  which  is  either  directly  suggested  by  the 
terms  of  the  instrument  (c),  or  is  occasioned  by  the  gram- 
matical uncertainty  of  the  expressions  therein  used;  nor,. 
a  'fortion,  to  control  the  clear  effect  of  an  unambiguous 
instrument  (d}.  Generally  (e),  extrinsic  evidence  is  always 
admissible,  not  to  vary  or  contradict  the  contract,  but  to  show 
what  facts  the  parties  had  in  their  minds  and  .were  nego- 
tiating about,  and  to  enable  the  Court  to  identify  the  persons 
and  things  to  which  the  instrument  refers,  and  to  show  the 
sense  the  words  bear  with  reference  to  the  surrounding 
circumstances;  but  direct  evidence  of  intention  will  not  be 
admitted.  ;, 

i.yle  v.  In  Lyle  v.  Richards  (/)  the  boundary  in  a  mining  sett  was 

inference'  to  described  as  "  a  line  drawn  from  J.  V.'s  house  "  to  a  bound- 
bo  drawn  stone,  and  the  parcels  were  described  by  reference  to  an 
trom  plan.  *  . 

endorsed  plan.    The  site  of  J.  V.  s  house,  from  the  north-east 

corner  of  which  the  line  was  drawn,  was  inaccurately  shown 
on  the  plan,  and  the  dispute  lay  between  two  coterminous 
grantees  as  to  what  was  the  true  boundary  between  ;their 
respective  setts;  the  question  depending  upon  what  part  of 
the  house  was  to  be  taken  as  the  starting  point  for  the  line. 
It  was  held  by  Lords  Cranworth  and  Chelmsford  that  the 
plan,  though  inaccurate  as  to  the  site  of  the  house,  clearly 
indicated  that  the  line  was  to  be  drawn  from  its  north-east 

ambiguity,  see  Thomas  v.  T.,  .(1796)  6  T.  R.  671;  Bradshaw  v.  B., 
(1836)  2  Y.  &  C.  72;  Doe  v.  .Hiscocks,  (1839)  5  M.  &  W.  363,  369; 
9  L.  J.  N.  S.  Ex.  27. 

(0)  Doe  v.  Morgan,  (1832)  1  C.  &  M.  235;  2  L.  J.  N.  S.  Ex.  88. 

(&)  Watcham  v.  A.-G.  of  E.  Africa,  1919,  A.  C.  533. 

(c)  See  Brodie  v.  St.  Paul,  (1791)  1  Ves.  326;  and  see  1  Sch.  &  L.  36. 

(d)  Bank  of  New  Zealand  v.  Simpson,  1900,  A.  C.  182,  189;  69  L.  J. 
P.   C.   22;  Charrington  §  Co.,  Ltd.  v.  Wooder,  1914,  A.  C.  71. 

(<?)  Ib.;  Krell  v.  Henry,  1903,  2  K.  B.  740,  753,  754;  72  L.  J.  K.  B. 
794. 

(/)  (1866)  L.  R.  1  H.  L.  222;  35  £».  J.  Q.  B.  214;  and  see  R* 
Sparrotv  and  James'  Contract,  1910,  2  Ch.  60. 
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corner;  and  that  the  judge  below  was  right  in  directing  the   Chap.  XVI. 

jury  that  the  line  was  to  be  drawn  as  marked  on  the  map.         x  ' 

Lord  Westbury  dissented  from  this  view,  and  held,  that  as 

the  error  in  the  plan  could  not  be  discovered  without  the  aid 

of  extrinsic  evidence,  there  was  a  latent  ambiguity,  which 

was  matter  of  fact  to  be  determined  by  a  jury  upon  the 

evidence,  not  matter  of  law  depending  upon  the  construction 

of  the  deed.    A  plan  is  part  of  a  deed  to  be  interpreted,  like 

every  other  portion  of  the  instrument,  by  the  judge;  but,  as 

Lord  Westbury  observed,  the  question  here  was  not  one  of 

the  interpretation  of  the  deed  itself  (0),  or  even  of  the  con- 

struction of  the  description  of  the  parcels,  but  of  the  inference 

to  be  derived  from  a  map  as  to  the  relative  position  of  two 

objects,  one  of  which  was  proved  to  be  erroneously  laid  down. 

As  soon  as  that  proof  was  admitted,  it  became  obvious  that 

the  true  position  in  nature  of  the  thing  erroneously  laid  down, 

and  the  true  relative  position  of  the  adjoining  objects,  must 

both  be  ascertained  by  external  evidence  (h).     The  latter 

seems  the  sounder  view:  the  construction  of  the  plan  was 

matter  of  law,  so  long  only  as  its  accuracy  was  uuimpeached; 

being  proved  to  be  inaccurate,  it  became  a  question  of  fact 

what  parcels  were  comprised  in  the  lease;   for  it  did  not 

follow  that,  because  the  boundary  line  was  drawn  from  the 

north-east  corner  of  the  house  as  incorrectly  represented  on 

the  plan,  it  would  have  been  drawn  from  the  same  point,  if 

the  true  site  of  the  house  had  been  shown. 

An  agreement  merely  collateral  to  the  land,  not  being  Agreement 
within  the  statute  (»),  may  be  supported  by  parol  evidence, 


if  not  at  variance  with  the  terms  of  a  written  contract  relating  laml  "W  be 
to  the  land  (ft).    Thus  where  a  lessee  before  executing  a  lease 
stipulated  that  the  rabbits  on  the  farm  should  be  destroyed, 
and  that  a  clause  to  that  effect  should  be  inserted  in  tho 
lease,  but  on  the  lessor's  assurance  that  the  rabbits  should  bo 

(g)  For  such  a  case,  seo  Eattwood  v.  A\hton,  1915,  A.  O.  900. 

(A)  Seo  judgment  of  Lord  Westbury,  at  p.  241. 

(»)  L.  P.  Act,  1925,  s.  40  (.1),  taking  the  place  of  •.  4  of  the 
Statute  of  Frauds. 

(*)  Vezey  v.  Rathleigh,  1904,  1  Ch.  634;  78  L.  J.  Ch.  422;  Jacobt  v. 
Btttavia,  $c.  Trust,  Ltd.,  1924,  1  Ch.  p.  296;  and  toe  Morrit  v.  Baron  f 
Co.,  1918,  A.  C.  1. 
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Chap.  XVI. 
Sect.  5. 


User  as 
evidence  of 
meaning. 


Want  of 
date. 


destroyed,  signed  the  lease  without  insisting  on  the  alteration, 
parol  evidence  in  support  of  the  agreement  was  admitted  in 
an  action  by  the  lessee  against  the  lessor  for  damage  done 
by  the  rabbits  (7).  The  same  also  applies  to  a  parol  col- 
latera,!  warranty  (m).  A  consideration  not  expressed,  but 
not  inconsistent  with  the  consideration  which  is  expressed, 
may  be  proved  by  parol  (n). 

It  has  long  been  an  established  rule  that  where,  in  an 
ancient  document,  there  is  a  latent  ambiguity,  evidence  of 
user  is  admissible  in  order  to  show  what  the  parties  meant 
by  the  words  they  used  (o).  And  the  law  seems  now  to  be 
that  the  Court  will  admit  evidence  of  user  where  there  is 
ambiguity  in  a  document,  whether  such  document  is  ancient 
or  modern,  and  whether  the  ambiguity  is  latent  or  patent  (p). 

As  a  general  rule  an  instrument  without  a  date  operates 
from  the  date  of  its  execution;  but  parol  evidence  is  admis- 
sible to  show  that  it  was  not  intended  to  take  effect  until  a 
future  period  (g) ;  so  also,  to  show  that  the  execution  of  a 
dated  instrument  was  merely  conditional  (r).  An  executory 

(Z)  Morgan  v.  Griffith,  (1871)  L.  R.  6  Ex.  70;  40  L.  J.  Ex.  46; 
Leather  Cloth  Co.  v.  Hierondmus,  (1875)  L.  R.  10  Q.  B.  at  p.  146; 
44  L.  J.  Q.  B.  54;  Angell  v.  Duke,  (1875)  L.  R.  10  Q.  B.  174;  44 
L.  J.  Q.  B.  78;  Erskine  v.  Adeane,  (1873)  8  Ch.  756;  42  L.  J.  Ch. 
835,  849;  Lloyd  v.  Sturgeon  Falls  Co.,  (1901)  85  L.  T.  162;  Boston  v. 
B.,  1904,  1  K.  B.  124;  73  L.  J.  K.  B.  17;  and  see  Bank  of  Australia 
v.  Palmer,  1897,  A.  C.  540;  66  L.  J.  P.  C.  105;  Taylor  on  Evidence, 
llth  ed.  p.  778. 

(m)  De  Lassalle  v.  Guildford,  1901,  2  K.  B.  215;  70  L.  J.  K.  iB.  533; 
Heilbut,Symons  $  Co.  v.  Buckleton,  1913,  A.  C.  30;  Collins  v.  Hopkins, 
1923,  2  K.  B.  617. 

(«)  See  Leif child's  case,  (1866)  1  Eq.  231 ;  Clifford  v.  Turrell,  (1845) 
1  Y.  &  C.  C.  O.  138;  14  L.  J.  Ch.  390;  Re  The  Barnstaple  \Second 
Annuitant  Soc.,  (1884)  50  Lr.  T.  424;  Frith  v.  F.,  1906,  A.  C.  "254; 
Taylor  on  Evidence,  llth  ed.  p.  780. 

(o)  A.-ff.  v.  Drummond,  (1842)  1  Dr.  &  W.  353,  368;  Doe  v.  Ries, 
(1832)  8  Bing.  178,  181;  Chapman  v.  Bluck,  (1838)  4  Bing.  JST.  C. 
pp.  193,  195. 

(p)  Van  Dieman's  Land  Co.  v.  Table  Cape  Marine  Board,  1906,  A.  O. 
92,  98;  Watcham  v.  E.  Africa  Protectorate,  1919,  A.  C.  533.  Cf.  Monro 
v.  Taylor,  (1848)  8  Ha.  51,  56. 

(?)  Davis  v.  Jones,  (1856)  25  L.  J.  C.  P.  91. 

(r)  Gudgen  v.  Besset,  (1857)  3  Jur.  N.  S.  212;  26  L.  J.  Q.  B.  36, 
which  see  as  to  "delivery";  Pattle  v.  Hornibrook,  1897,  1  Ch.  25;  66 
L.  J.  Ch.  144. 
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agreement  for  a  lease  will  not  satisfy  the  statute  (s),  unless  C^P-  XVT. 
it  can  be  collected  from  the  agreement  itself  on  what  day 
the  term  is  to  begin;  and  there  is  no  inference  that  the 
term  is  to  commence  from  the  date  of  the  agreement  in  the 
absence  of  language  pointing  to  that  conclusion  (£).  But 
where  the  agreement  actually  operates  ;as  a  demise  the  rule  is 
otherwise  (u). 

(6)  Grounds  of  defence  at  Law,  the  agreement  being          Section  6. 
admitted. 

Supposing  the  agreement  and  its  breach  to  be  primn  facie  Ground*  of 
capable  of  proof  against  the  jdefendant,  he  may,  by  way  of  action  "on 
defence  to  the  action,  show,  Cither  that  the  agreement  was  oontractduly 
originally  invalid  (v},  or  that  it  has  since  its  execution  ceased 
to  be  binding,  or  that  satisfaction  has  been  made  for  its 
breach:  or  that  it  was  ,to  be  conditional  (x)  upon  some  event 
which  has  not  occurred. 

For  instance,  he  may  show  i^that,  at  the  time  of  the  exeou-  Original 
tion  of  the  contract,  he  was  under  some  personal  incapacity  ^tract^ 
to  contract  (y] ;  or  was  under  duress  (z) ;  or  was  fraudulently 

0)  L.  P.  Act,  1925,  s.  40  (1),  taking  the  place  of  s.  4  of  the  Statute 
of  Frauds. 

(0  Marshall  v.  Berridge,  (1881)  19  Ch.  D.  233;  51  L.  J.  Ch.  329; 
Sock  Portland  Co.  v.  Wilson,  (1883)  52  L.  J.  Ch.  214;  Wyse  v.  Sustell, 
(1882)  11  L.  R.  Ir.  173;  Be  Lander  and  Bagley,  1892,  3  Ch.  41;  61 
L,  J.  Ch.  707;  Humphery  v.  Conybeare,  (1899)  80  L.  T.  40;  Phelan  v. 
Tcdcastle,  (1885)  15  L.  R.  Ir.  169. 

(«)  Doe  v.  Benjamin,  (1839)  9  A.  &  E.  644;  Marshall  v.  Berridge, 
(1881)  19  Ch.  D.  pp.  239,  240. 

(v)  See  Stimson  v.  Gray,  1929,  1  Ch.  629. 

OP)  Pym  v.  Campbell,  (1856)  6  E.  &  B.  370;  25  L.  J.  Q.  JJ.  277; 
Clever  v.  Kirkman,  (1876)  33  L.  T.  672;  Pattle  v.  Hornibrook,  1897, 
1  Ch.  25;  Krell  v.  Henry,  1903,  2  K.  B.  740;  72  I..  J.  K.  B.  794. 
Cf.  Chandler  v.  Webster,  1904^  1  K.  B.  493;  73  L.  J.  K.tB.  401;  Ilnna 
Bay  Steamboat.  Co.  v.  Hutton,  1903,  2  K.  B.  683;  72  L,.  J.  tK.  B.  879; 
Elliott  v.  Crutchley,  1904,  1  K.  B.  565;  73  L.  J.  K.  B.  <406;  Orimtdiek 
v.  Sweetman,  1909,  2  K.  B.  740;  London  and  Northern  Ettatet  Cu.  T. 
Schlesinger,  1916,  1  K.  B.  20;  Cantiare  San  Rocco  8.  A.,  v.  Clyde  Skip- 
building,  $c.  Co.,  1924,  A.  C.  226. 

(y)  Sup.  Ch.  I.;  see  as  to  intoxication,  Gore  v.  Gibton,  (1845)  13 
M.  &  W.  623;  14  L.  J.  Ex.  151;  Molton  v.  Camroux,  (1849)  4  Ex.  17; 
Matthews  v.  Baxter,  (1873)  L.  R.  8  Ex.  132;  42  L.  J.  Ex.  78;  Pollock 
on  Contract,  9th  ed.  pp.  98  and  99. 

(s)  Bac.  Abr.  tit.  "Duress;"  Addison  on  Contract,  llth  ed.  p.  188. 
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Chap.  XVI.    induced  to  enter  into  it  (a);  -in  which  case  it  is  voidable  at 

"  '    —  his  election  (6);  or  that  it  contains  provisions  against  public 

policy  (c) ;  or  was  entered  into  for  or  with  reference  to  some 
unlawful  purpose  (d}.  But  a  contract  legal  in  its  inception 
cannot  be  rendered  illegal  by  matter  ex  post  facto  (e) ; 
although  it  may  be  avoided  iby  a  collateral  and  contemporary 
illegal  agreement  (/). 

or  subsequent  A  purchaser,  whilst  admitting  the  original  validity  of  the 
contract,  may  show  that  it  has  been  since  avoided  by  having, 
without  his  concurrence,  been  altered  by  the  plaintiff  in  a 
material  part  (<?),  or  that  it  .was  rescinded  (whether  in 
writing  (h)  or  verbally  (i)),  before  the  .breach  which  is  relied 

(a)  See  Pasley  v.  Freeman,  and  notes  thereto,  2  Sin.  L.  C.  llth  ed.  67. 
(6)  White  v.  Garden,  (1851)  10  C.  B.  919;  20  L.  J.  C.  P.  ;166. 

(c)  Vansittart  v.   7.,  (1858)  4  K.  &  Jo.  62;  2  De  G.  &  J.  249;  27 
L.  J.  Ch.  222,  289;  Ayerst  v.  Jenkins,  (1873)  16  Eq.  275;  42  L.  J.  Ch. 
690;  Humphrys  v.  Polak,  1901,  2  K.  B.  385;  70  L.  J.  K.  B.  752;  and 
see  Pollock  on  Contract,  9th  ed.  p.  379  et  seq. 

(d)  Harriett  v.  Vinor,  (1692)  Carth.  251;  Langton  v.  Hughes,  (1813) 
1  M.  &  S.  at  p.  596;   De  Begnis  v.  Armistead,  (1833)  10  Bing.  107; 
Gas  Light  Co.  v.  Turner,  (1839)  5  BLng.  N.  C.  666;  6  ib.  324;  Ritchie 
v.   Smith,  (1848)  6  C.  B.  462;   18  L.  J.  C.   P.   9;   Fisher  v.  Bridges, 
(1854)  3  E.  &  B.  642;  23  L.  J.  Q.  B.  276;  and  see  Ewing  v.  Osbaldlston, 
(1837)  2  M.  &  O.  63 ;  6  L.  J.  N.  S.  Ch.  161;  Cornelius  v.  Phillips,  11918, 
A.  O.  199;   and  note,  anything  to  which  a  statute  attaches  a  penalty  is 
unlawful,  though  not  expressly  prohibited,  S.  C. ;  and  see  Duke  of  Rox- 
burghe  v.  Ramsay,  (1850)  7  Bell's  Ap.  C.  248;  Appleton  v.  Campbell, 
(1826)  2  C.  &  P.  347;   M'Gregor  v.  Dover  R.  Co.,  (1853)  17  Jur.  21; 
22  L.  J.  Q.  B.  69;  Tallis  v.  T.,  (1853)  1  E.  &  B.  391;  22  I..  J.  Q.  B. 
185;  Taylor  v.  Crowland  Gas  Co.,  (1854)  10  Ex.  293;  23  K  J.  Ex.  254; 
Jones  v.  Orchard,  (1855)  3  C.  L.  R.  1275;  24  L.  J.  C.  P.  229;  Leake, 
7th  ed.  p.  530  et  seq. 

(e)  Eraser  v.  Hill,  (1853)  1  Macq.  392;   Armstrong  v.  A.,  (1834)   3 
M.  &  K.  64;  3  L.  J.  X.  S.  Ch.  101. 

(/)  Armstrong  v.  Lewis,  (1834)  2  C.  &  M.  298;  an  estate  sconveyed 
cannot  be  divested  by  the  existence  of  an  unlawful  purpose  on  the  part 
of  the  grantee,  and  fraudulent  misrepresentation  by  him:  Feret  v.  Hill, 
(1854)  15  C.  B.  207;  23  L.  J.  C.  P.  186;  and  see  Ayerst  v.  Jenkins 
(1873)  16  Eq.  275;  42  L.  J.  Ch.  690. 

(00  Taylor  on  Evidence,  llth  ed.  p.  1215;  Leake,  7th  ed.  p.  604. 

(K)  See  Goss  v.  Lord  Nugent,  (1833)  2  N.  &  M.  28;  2  L.  J.  N.  S. 
K.  B.  127;  Harvey  v.  Grabham,  (1836)  6  N.  &  M.  754,  762;  5  L.  J. 
X.  S.  K.  B.  235;  Sanderson  v.  Graves,  (1875)  L.  R.  10  Ex.  234;  44 
L.  J.  Ex.  210;  Taylor,  Evidence,  pp.  783,  784. 

(t)  Morris  \.  Baron  $  Co.,  1918,  A.  C.  1,  13,  overruling,  in  effect, 
Xoble  v.  Ward,  (1867)  L.  R.  2  Ex.  135. 
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on  in  the  action.    Where  a  parol  has  been  substituted  for  a    Chap-  XVI. 

written  agreement,  which  in  order  to  be  enforceable  must  be  Sect'6' 

in  writing,  no  action  will  lie  on  the  substituted  agreement  (fe). 
It  should  be  borne  in  mind,  however,  that  a  written  contract, 
of  a  Mature  required  by  law  to  be  in  writing,  is  not  determined 
or  made  unenforceable  by  reason  of  a  subsequent  verbal 
variation  merely  in  regard  to  the  mode  (Z)  or  time  (m)  of 
performing  the  same. 

Where  a  right  of  action  has  actually  arisen  the  defendant,  Or  release; 
although  admitting  the  agreement  and  its  breach,  may  show  tion. 
that  the  plaintiff  has  executed  a  release  under  seal;  or  has 
accepted  something  in  satisfaction  of  the  breach  (n~) ;  or  has 
already  recovered   damages  in   an  action   upon  the  agree- 
ment (o) ;    or  that  the  action  is  barred  by  the   Statute  of 
Limitations.     But  in  the  case  of  a  contract  under  seal,  there 
can  be  no  parol  discharge  before  breach  (p). 

On  the  principle  of  the  maxim  lex  non  cogit  ad  impossibilia,  Or  the 
where  a  lessor  covenanted  that  neither  he  nor  his  assigns  oTperform-* 
would,  during  the  term,  permit  any  building  to  be  erected  on  ins  it- 
land  fronting  the  demised  property,  and  this  land  was  after- 
wards compulsorily  taken  by  a  railway  company  who  erected 
a  station  thereon,  the  covenantor  was  held  to  be  discharged 
by  the  Act  from  his  obligations  under  the  covenant  (q).    The 

(&)  Stead  v.  Dawber,  (1839)  10  A.  &  E.  57;  Goti  v.  Lord  Nugent, 
(1833)  5!B.  &  Ad.  58,  66;  2  L.  J.  N.  S.  K.  B.  127;  Plevint  v.  Downing, 
(1876)  1  C.  P.  D.  220;  45  L.  J.  C.  P.  695;  Taylor,  Evidence,  llth  ed. 
pp.  785,  786. 

(1)  Leather  Cloth  Co.  v.  Ilieronimus,  (1875)  L.  R.  10  Q.  B.  140; 
British  and  Beningtons,  Ltd.  v.  N.  W.  Cachar  Tea  Co.,  1923,  A.  O.  48. 

(m)  Ogle  v.  Earl  Vane,  (1868)  L.  B.  3  Q.  B.  272;  37  L.  J.  Q.  B. 
77;  HicJcman  v.  Jlaynes,  (1875)  L.  B.  10  C.  P.  598;  44  L.  J.  C.  P. 
358;  Levey  $  Co.  v.  Goldberg,  1922,  1  K.  B.  688. 

(n)  Willoughby  v.  Backhouse,  (1824)  2  B.  &  C.  821,  824;  Baylit  \. 
Vsher,  (1830)  7  Bing.  153. 

(o)  See  Orme  v.  Broughton,  (1834)  10  Bing.  at  p.  538. 

(?)  Spenco  v.  Healey,  (1853)  8  Ex.  668;  22  L.  J.  Ex.  249;  Mayor  of 
Berwick  v.  Oswald,  (1853)  1  E.  &  B.  295;  22  Lr.  J.  Q.  B.  129. 

(?)  Baily  v.  Do  Crespigny,  (1869)  L.  B.  4  Q.  B.  181 ;  38  L.  J.  Q.  B. 
98.  Cf.  Piggott  v.  Middlesex  County  Council,  1909,  1  Ch.  134;  Matthty 
v.  Curling,  1922,  2  A.  O.  180,  186,  228. 
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remedy  of  the  covenantee  in  such  a  case  is  compensation 
under  s.  68  of  the  L.  C.  C.  Act,  1845  (r).      \ 


Section  7*.     (7)  Remedy  by  Mandamus  against  Railway  Companies,  &c. 


Remedy  by 
mandamus 
against  rail- 
way com- 
panies, &c. 

Mandamus 
to  complete 
granted 
against  com- 
pany which 
has  given 
notice  to 
take  land; 


When  a  railway  or  other  company  has,  under  its  com- 
pulsory powers,  entered  into  a  valid  statutory  contract  to 
take  lands,  the  Court  will,  if  necessary,  enforce  by  mandamus 
the  completion  of  the  purchase  (s).  >For  instance,  if  before 
the  expiration  of  the  period  (£)  limited  for  the  exercise  of 
their  compulsory  powers,  the  compajny  serves  the  usual 
notice  on  the  landowner,  and  then  fails  to  proceed,  he  may 
summarily  compel  an  assessment  of  value  by  jury;  even 
after  the  expiration  of  the  limited  period;  at  least,  if  he  has, 
within  that  period,  served  them  with  notice  of  his  desire  to 
have  the  price  ascertained  by  a  jury  (w):  and  an  action  for 
mandamus  will  lie,  even  though  no  actual  damage  has  been 
sustained  (x). 


(r)  Kirby  v.  Sch.  Sd.  for  Harrogate,  1896,  1  Ch.  437;  65  L.  J.  Ch. 
376.  See  also  Manchester,  Sh.  $  L.  It.  Co.  v.  Anderson,  1898,  2  Oi. 
394;  67  L.  J.  Ch.  568;  Piggott  v.  Middlesex  County  Council,  sup. 

0)  Re  Cary-Elwes'  Contract,  1906,  2  Ch.  143. 

(<)  Viz.,  three  years,  unless  a  different  period  is  specified  in  the  special 
Act.  See  L.  C.  O.  Act,  s.  123;  Goldsmiths'  Co.  v.  W.  Met.  Jt.  Co., 
1904,  1  K.  B.  1. 

(«)  See  £.  v.  Birmingham  $  Oxford  It.  Co.,  (1850)  15  Q.  B.  634, 
647;  19  L.  J.  Q.  B.  453;  and  see  Pinchin  v.  L.  $  Blackwall  B.  Co., 
(1854)  5  D.  M.  &  G.  851,  864;  24  L.  J.  Ch.  417.  It  has  been  held  that 
a  company  cannot,  under  the  L.  C.  C.  Act,  s.  7,  buy  up  a  lessee's  interest 
without  also  purchasing  the  estate  of  the  reversioner:  Legg  v.  Belfast 
R.  Co.,  (1850)  1  Ir.  C.  L.  E.  124,  n.;  Reg.  v.  L.  §  N.  W.  R.  Co., 
(1854)  3  E.  &  B.  443;  23  L.  J.  Q.  B.  185.  Costs  were  refused  where 
the  sum  assessed  by  the  jury  was  less  than  the  price  previously  offered  by 
the  company:  Reg.  v.  Waterford  R.  Co.,  (1849)  13  Ir.  L.  E.  272.  So 
also  where  assessment  was  by  arbitration:  Lascelles  v.  Swansea  Sch.  Bd., 
(1900)  69  L.  J.  Q.  B.  24;  so  also  in  cases  falling  under  the  Acquisition 
of  Land  (Assessment  of  Compensation)  Act,  1919,  unless  there  are  special 
reasons  to  the  contrary:  see  s.  5.  The  Act  applies  to  compulsory  acquisi- 
tions of  land  by  "any  Government  Department  or  any  local  or  public 
authority."  See  as  to  the  appointment  of  surveyor  under  s.  85  of  the 
L.  O.  O.  Act,  the  Eailway  Companies  Act,  1867,  s.  36. 

(x)  Fotherby  v.  Metr.  R.  Co.,  (1866)  L.  E.  2  O.  P.  188;  36  L.  J. 
C.  P.  88. 
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The  service  of  a  notice  to  treat  by  a  railway  company,    Chap.  XVI. 
though  not  of  itself  constituting  a  contract  (y},  creates  a  quasi-       8ect' 7* 

relation  of  vendor  and  purchaser  which  is  binding  on  both  or  has  not 
,«      /   \      i         ,i  •«  ,  entered  into 

parties  (z);  but  the  notice,  it  not  acted  on  by  the  company  an  agreement 
within  a  reasonable  period,  may  be  treated  as  abandoned  (a).  J™*^  t! 
Until  the  terms  have  been  agreed  upon  between  the  land- 
owner and  the  company  (6),  or  the  price  has  been  fixed  by 
arbitration,  there  is  no  contract  which  is  capable  of  being 
enforced  in  Equity  (c).  But,  where  a  company  is  entitled  to 
take  land  compulsorily  under  an  Act  of  Parliament,  notice  of 
their  intention  to  take  the  land  is  an  exercise  of  their  option 
from  which  they  cannot  recede  (d} ;  and  in  such  a  case  the 
proper  remedy  of  the  landowner  is  by  mandamus  to  compel 
the  company  to  proceed  with  the  other  steps  directed  by 
their  Act  (e).  But  immediately  the  price  is  ascertained,  the 
agreement  is  complete,  and  if  broken,  the  ordinary  remedies 
for  a  breach  are  available  (/).. 

If,  after  the  usual  notice  by  the  company,  the  landowner  or  where  the 
desires  the  price  to  be  settled  by  arbitration,  and  the  reference  soMcA.  by 
proves  abortive,  owing  to  the  non-appointment  of  an  umpire,  arbitration; 
the  landowner  may,  after  the  time  has  expired  within  which 
the  Board  of  Trade  can  make  an  appointment,  apply  for  a 
mandamus  to  compel  an  assessment  by  jury  (g}.    So,  where 

(y)  Ilaynes  v.  H.,  (1861)  1  Dr.  &  S.  426;  30  L.  J.  Ch.  578;  R« 
Thames  Tunnel,  §c.  Act,  1900,  1908,  1  Ch.  pp.  501,  502. 

(z)  Marquis  of  Salisbury  v.  G.  N.  R.  Co.,  (1852)  17  Q.  B.  840;  21 
L.  J.  Q.  B.  185;  Tiverton  R.  Co.  v.  Loosemore,  (1884)  9  A.  C.  480, 
493;  53  L.  J.  Ch.  812;  Re  Thames  Tunnel  Act,  1900,  sup.;  Fry,  6th  ed. 
p.  60. 

(a)  Richmond  v.  N.  L.  R.  Co.,  (1868)  5  Eq.  352 ;  37  L.  J.  Ch.  .273. 

(6)  The  landowner  is  entitled  to  withdraw  and  amend  his  claim  before 
acceptance  by  the  company:  Cardiff  Corp.  v.  Cook,  1923,  2  Ch.  115. 

(c)  Haynes  v.  //.,  sup.;  Re  Arnold,  (1863)  32  Beav.  591. 

(rf)  R.  v.  Hungerford  Market  Co.,  (1832)  4  B.  &  Ad.  327;  Re  Thamet 
Tunnel  Act,  1900,  1908,  1  Ch.  p.  502. 

(e)  lb.;  Fotherby  v.  Metr.  R.  Co.,  (1866)  L.  R.  2  O.  P.  188;  36 
L.  J.  C.  P.  88;  Morgan  v.  Metr.  R.  Co.,  (1868)  L.  E.  4  O.  P.  97; 
38  L.  J.  C.  P.  87. 

(/)  Harding  v.  Metr.  R.  Co.,  (1872)  7  Ch.  154;  41  L.  J.  Cfc.  371; 
Fry,  6th  ed.  p.  63. 

(?)  Re  South  Yorkshire  R.  Co.,  (1850)  14  Jur.  1093;  18  L.  J.  Q.  B. 
333. 
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Sect.  7. 


or  where  the 
company  has 
entered  on 
land  under 
L.  C.  C.  Act. 


Return  to 
mandamus. 


the  price  is  to  be  settled  by  arbitration,  a  prerogative  writ  of 
mandamus  (ft)  will  be  granted  to  compel  the  company,  at 
their  own  expense,  to  take  up  the  award  (i). 

So,  where  a  company,  not  being  a  railway  company  (A"), 
within  the  limited  period,  enter  upon  land  under  s.  85  of  the 
L.  C.  'C.  Act,  1845,  making  the  deposit  and  giving  the  bond 
required  by  that  section,  and  retain  possession  until  after  the 
expiration  of  that  period,  the  landowner  (Z)  may  take  steps 
to  have  the  amount  of  corripensation  settled  under  s.  68: 
he  is  to  state  what  sum  he  claims;  and  if  ;the  company 
within  twenty-one  days  enter  into  a  written  agreement  to 
pay  that  sum,  the  question  of  compensation  is  settled;  but 
if  they  dispute  the  amount,  it  is  then  to  be  settled  by  arbi- 
tration; or,  if  the  owner  gives  notice  of  his  wish  to  have 
a  jury,  then  by  a  jury,  which  the  company  are  required  to 
summon  within  twenty-one  days,  and  in  default  thereof 
are  liable  to  pay  the  sum  claimed  (m);  or  he  may  sue 
them  upon  the  bond.  Where  the  company  appointed  an 
arbitrator  under  protest,  and  to  a  mandamus  to  compel 
them  to  take  up  the  award  niade  a  return  that  the  prosecutor 
had  not  been  injuriously  affected  and  was  not  entitled  to 
compensation,  the  return  was  held  good  (n).  A  bond  condi- 
tioned for  payment  "  at  any  time  hereafter,"  is  not  a  proper 


(K)  See  R.  v.  L,  §  N.  W.  R.  Co.,  1894,  2  Q.  B.  512,  518,  519;  63 
L.  J.  Q.  B.  695. 

(t)  R.  v.  8.  Sevan,  R.  Co.,  (1850)  15  Q.  B.  1043;  20  L.  J.  Q.  B.  145; 
L.  $  N.  W.  R.  Co.  v.  Walker,  1900,  A.  C.  109;  1903,  A.  O.  280;  69 
L.  J.  Q.  B.  367;  72  ib.  578;  Browne  &  Theob.  4th  ed.  p.  164. 

(&)  As  to  which,  see  next  paragraph. 

(I)  Where  the  landowner  is  not  the  obligee  of  the  bond,  he  is  protected 
by  s.  124  of  the  L.  C.  C.  Act,  1845. 

O)  See  Doe  v.  N.  S.  R.  Co.,  (1851)  16  Q.  B.  526;  20  L.  J.  Q.  B. 
249;  Barker  v.  N.  S.  R.  Co.,  (1848)  2  De  G.  &  S.  55;  as  to  the  basis 
of  assessment  of  compensation,  see  Jervis  v.  Newcastle,  $c.  Water  Co., 
(1897)  13  T.  L.  R.  312;  Rugby  Portland  Cement  Co.  v.  L.  $  N.  W.  R. 
Co.,  1908,  1  K.  B.  925;  1908,  2  K.  B.  606;  'and  (as  to  cases  coming 
under  that  Act)  Acquisition  of  Land,  &c.  Act,  1919,  s.  2;  Pcrcival  v. 
Peterborough  Corp.,  1921,  1  K.  B.  414. 

(w)  Reg.  v.  Cambrian  R.  Co.,  (1869)  L.  R.  4  Q.  B.  320;  38  L.  J. 
Q.  B.  198;  and  see  L.  $  N.  W.  R.  Co.  v.  Walker,  (1900,  A.  C.  109;  69 
I,.  J.  Q.  B.  367;  1903,  A.  C.  289;  72  L.  J.  K.  B.  578. 
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bond  within  the  Act  (o).      Where    the   company  have  not    Chap.  XVI. 
entered   and   proceed    to   summon  a  jury  under  s.  38  (p),       Sect.  7. 
giving  the  requisite  notice  and  stating  the  sum  they  are 
willing  to  give  for  the  interest  in  the  lands  sought  to  be 
purchased,  the  landowner  is  entitled    at    any  time  before 
the  verdict  of  the  jury  to  accept  the  sum  offered  (g). 

In  the  case  of  a  railway  company  entering  upon  land  under 
s.  85,  the  surveyor  must  now  be  appointed  by  the  Board  of 
Trade  and  not  by  two  justices,  and  the  company  are  to  give 
not  less  than  seven  days'  notice  of  their  intention  to  apply  to 
the  Board  for  his  appointment;  the  valuation  is  to  include 
compensation  for  all  damage,  so  far  as  it  can  be  estimated,  to 
be  sustained  by  the  exercise  of  the  statutory  powers;  and  the 
sureties  to  the  bond  are  to  be  approved  by  the  Board  of 
Trade,  after  hearing  the  parties,  instead  of  by  two  justices  (r). 

And  even  where  there  has  been  neither  notice  given  nor  Mandamus  to 
entry  made,  the  Court,  in  cases  where  the  duty  of  construct-  ^mpm^kt.in 
ing  the  line  is  imposed  upon  the  coimpany,  will,  upon  the  necessary 
application  of  a  landowner  over  whose  land  the  line  is  to  be 
made  (s),  though  he  be  a  shareholder  (£),  compel  the  company 
to  proceed  to  complete  their  railway,  and  to  purchase  the 
necessary  land  for  the  purpose  (w):  and  the  near  expiration 
of  the  time  limited  for  the  compulsory  purchase  of  land,  is  no 
answer  to  the  application,  unless  it  is  shown  that  there  is  not 
time  to  take  the  necessary  steps  to  entitle  the  company;  to  the 
requisite  land  (x] :  nor  is  it  sufficient  to  show  that  the  com- 
pany have  no  funds  in  hand  (y).     But  the  application  will 
be  refused  if  the  company  ^how  their  actual  inability  to  0011- 

(o)  Cotter  v.  Metr.  R.  Co.,  (1864)  12  W.  R.  1021;  Browne  t  Theob. 
4th  ed.  p.  221. 

(p)  See  Lascelles  v.  Swansea  School  Board,  1900,  69  L..  J.  Q.  B.  24. 

(?)  R.  v.  High  Bailiff  of  Westminster,  1903,  2  K.  B.  189;  72  L.  J. 
K.  B.  600. 

(r)  Railway  Companies  Act,  1867,  a.  36;  Field  v.  Carnarvon  B.  Co., 
(1867)  5  Eq.  190;  37  L.  J.  Ch.  176. 

(«)  R.  v.  York  R.  Co.,  (1851)  20  L.  J.  Q.  B.  503. 

(0  R.  v.  Ambergate  R.  Co.,  (1851)  15  Jur.  993. 

(«)  R.  v.  York  R.  Co.,  sup.  00  ™. 

(y)  R.  v.  L.  $•  Y.  R.  Co.,  (1851)  20  L.  J.  Q.  B.  507,  n. 
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Chap.  XVI. 
Sect.  7. 


Acquisition 
of  Land,  &c. 
Act,  1919. 


Actions  of 
mandamus. 


struct  the  line  (2) ;  and  will  only  be  granted  where  there  are 
words  in  the  special  Act  which  make  it  imperative  on  the 
company  to  make  or  maintain,  not  where  the  words  are 
merely  enabling,  e.g.,  "  it  shall  ,be  lawful,  &c."  (a) .  And  the 
Court  will  not  thus  interfere  against  commissioners  under  a 
public  Act  (6). 

Where  land  is  acquired  compulsorily  by  a  Government 
Department,  or  by  a  local  or  public  authority  (c),  disputes  as 
to  compensation  and  as  to  apportionment  of  rent  are  in 
general  referred  to  one  of  the  official  arbitrators  appointed  (d") 
under  s.  1  of  the  Acquisition  of  Land  (Assessment  of  Com- 
pensation) Act,  1919  (e).  Sect.  5  (2)  of  that  Act  appears 
to  impose  upon  the  landowner  the  duty,  when  served  with  a 
notice  to  treat,  of  giving  to  the  Department  or  authority  a 
"  notice  of  claim,"  stating  the  exact  nature  of  the  interest  in 
respect  of  which  compensation  is  claimed,  and  details  of  the 
amount  claimed;  and  if  the  landowner  fails  to  deliver  such 
a  notice  of  claim  in  proper  time,  he  will  in  general  have  to 
bear  the  costs  of  both  parties  of  the  resulting  arbitration  (/). 

The  practice  relating  to  actions  of  mandamus  is  governed 
by  Order  53  of  the  R.  S.  O.  1883,  while  the  practice  as  to  the 
prerogative  writ  of  mandamus  is  regulated  by  the  Crown 
Office  Rules,  1886  (#).  A  prerogative  writ  of  mandamus 
can  only  be  obtained  in  the  King's  Bench  Division  (h),  and 

(a)  It.  v.  G.  W.  R.  Co.,  (1853)  1  E.  &  B.  774,  874. 

(a)  York  §  N.  M.  R.  Co.  v.  Reg.,  (1853)  1  E.  &  B.  858;  R.  v. 
G.  W.  R.  Co.,  (1893)  62  L.  J.  Ch.  573. 

(6)  R.  v.  Commrs.  of  Woods  and  Forests,  (1850)  15  Q.  B.  761;  19 
L.  J.  Q.  B.  497. 

(c)  As  to  the  meaning  of  "public  authority,"  see  Metr.  Water  Board 
v.  Berton,  1921,  1  Ch.  299. 

(<£)  If  the  official  arbitrator  resigns  while  an  arbitration  is  pending,  the 
Reference  Committee  can  appoint  a  fresh  arbitrator:  Gross,  Sherwood 
and  Heald,  Ltd.  v.  Essex  C.  C.,  1927,  1  Ch.  205. 

(e)  As  to  when  the  Act  applies,  see  Blackpool  Corp.  v.  Starr  Estate 
Co.,  1922,  1  A.  C.  27;  Hutton  v.  Att.-Gen.,  1927,  1  Oh.  427.  As  Ito 
the  effect  of  s.  6,  sub-s.  (2)  of  (the  Act,  Re  Northwood  and  ^London  C.  C., 
1927,  W.  N.  144. 

(/)  In  other  cases  the  costs  of  the  arbitration  are  in  the  discretion  of 
the  arbitrator:  Bradshaw  v.  Air  Council,  1926,  Ch.  329. 

(g)  Rules  60  et  seq. 

(/t)  See  Glossop  v.  Ileston  Local  Board,  (1879)  12  Ch.  D.  p.  115. 
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it  will  not  be  granted  where  another  remedy  is  provided  which   Chap.  XVI. 
is  equally  convenient  and  effectual  (i).     But  every  Division  - 
of  the  High  Court  has  ample  jurisdiction  to  grant  a  man- 
datory injunction  (ft). 

Where  part  of  a  landowner's  land  is  compulsorily  acquired 
tinder  the  Metropolitan  Paving  Act,  1817,  the  landowner 
is  not  entitled  to  compensation  for  injurious  affection  by 
severance  (Z)., 

(i)  It.  v.  Registrar  of  Joint  Stock  Companies,  21  Q.  B.  IX  131;  S.  v. 
Christ's  Hospital,  1917,  1  K.  B.  p.  24;  B.  v.  Lancashire  Justices,  1925, 
1  K.  B.  200,  208. 

(K)  Jud.  Act,  1925,  ss.  22  and  45;  and  see  Olossop  v.  Heston  Local 
Board,  (1879)  12  Ch.  D.  p.  122. 

(0  Courtaulds  v.  City  of  London  Corp.,  1926,  2  K.  B.  506.  By  the 
Light  Railways  Act,  1912,  s.  4,  the  provisions  of  the  L.  C.  C.  Act,  1845, 
relating  to  severance  are  liable  to  modification. 
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Section  1. 


Specific  per- 
formance, the 
primary 
remedy  in 
Equity. 


Damages 
under  the 
Judicature 
Act,  1873. 


Damages 
under  Lord 
Cairns'  Act. 


CHAPTER  XVII. 

SPECIFIC  PERFORMANCE.     , 

(1)  The  Jurisdiction  Generally. 

THE  primary  relief  to  be  obtained  in  Equity  for  the  non- 
performance  of  the  contract,  is  a  decree  for  specific  perform- 
ance. The  question  whether  the  Court  had  or  had  not  under 
its  general  jurisdiction  power  to  award  compensation  for 
non-performance,  in  the  event  of  the  primary  relief  failing, 
is  now  of  no  practical  importance;  as  in  the  year  1858 
Lord  Cairns'  Act  (a)  conferred  upon  it  an  express  power 
of  awarding  damages  in  cases  where  it  had  jurisdiction  to 
entertain  a  suit  for  specific  performance.  In  addition  to 
this,  the  Court  now  has  power  under  the  Jud.  Act,  1925, 
s.  43  (re-enacting  s.  24  (7)  of  the  Jud.  Act,  1873)  to 
award  damages  even  where  there  ,is  no  case  for  specific 
performance  (&). 

Lord  Cairns'  Act  has  been  repealed  by  the  Statute  Law 
Revision  Act,  1883,  but  the  effect  of  the  latter  Act  is  to 
preserve,  if  not  to  enlarge,  the  jurisdiction  which  the  former 
one  conferred  (c) ;  and,  accordingly,  now,  .whenever  the  Court 
has  jurisdiction  to  entertain  a  suit  for  specific  performance, 
it  may,  in  its  discretion,  award  damages  to  the  party  injured, 
either  in  addition  to,  or  substitution  for,  the  primary  relief; 
such  damages  to  be  assessed  as  the  Court  shall  direct.  The 
jurisdiction  conferred  by  Lord  Cairns'  Act  and  the  repealing 

(a)  21  &  22  Viet.  c.  27. 

(6)  Elmorev.  Pirrie,  (1887)  57  L.  T.  333;  Worthing  Corp.  v.  Heather, 
1906,  2  Ch.  532;  Dominion  Coal  Co.  v.  Dominion  Iron  and  Steel  Co.* 
1909,  A.  C.  293. 

(c)  Sayers  v.  Colly er,  (1884)  28  Oh.  D.103;  54  L.  J.  Ch.  1;  Chapman, 
Morsons  $  Co.  v.  Auckland  Union,  (1889)  23  Q.  B.  D.  294,  299;  Leeds 
Industrial  Co-operative  Society,  Ltd.  v.  Slack,  1924,  A.  C.  851. 
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Act  relates  to  the  remedy  only,  and  creates  no  new  right  to  C**?'  xvn- 
damages,  where  none  were  formerly  recoverable  (d).    Where  -  —  — 
the  vendor  of  leasehold  premises  and  the  business  carried  on 
thereat  brought  an  action   (the  purchaser  having  refused 
to    complete)    for   specific   performance    or,    alternatively, 
damages,  and  pending  the  action  sold  the  premises  to  other 
persons,  it  was  held  that  the  plaintiff,  having  thus  made 
specific  performance  impossible,  could  not,  at  the  trial,  recover 
damages,  no  application  having  been  made  to  amend  the 
pleadings  (e). 

The  principle  by  which  Courts  of  Equity  have  been  guided  Principle 
in  decreeing  specific  performance  of  a  contract  for  purchase  0 


is,  that  damages  at  Law  may  not,  in  the  particular  case,  jBr'°"Jiailoe 

afford  a   complete   remedy  (/);  the   Court  will,    therefore, 

decline  to  interfere  if  the  subject-matter  of  the  contract  be 

such  that  both  vendor  and  purchaser  would  be  reimbursed 

by  damages;  as  on  an  ordinary  (g]  agreement  for  the  sale  of 

stock  (h).     In  the  case  of  land,  the  purchaser's  right  to  sue 

can  seldom  if  ever  be  questioned  upon  this  ground;  for  the 

land  may,  to  him,  have  "  a  peculiar  and  special  value  "  (i). 

The  fact  of  the  land,  the  subject-matter  of  the  contract,  Where  the 
being  out  of  the  jurisdiction,  is  no  bar  to  the  action,  if  the  Of  the  jum- 
parties  are  subject  to  the  jurisdiction  of  the  Court  (A;).    But  diction- 

(d)  Bock  Portland  Co.  v.  Wilton,  (1883)  52  L.  J.  Ch.  214. 

O)  Hipgrave  r.  Cam,  (1885)  28  Ch.  D.  856;  54  L.  J.  Ch.  399;  and 
see  Lavery  v.  Pumcll,  (1888)  39  Ch.  D.  508;  Sicholton  r.  Brown, 
(1897)  W.  N.  p.  52. 

(/)  See  Adderley  r.  JHxon,  (1824)  1  8.  &  8.  at  p.  610;  Pant  Chocolate 
Co.  T.  Cryital  Palace  Co.,  (1855)  8  Sm.  &.  O.  119. 

(?)  Doloret  T.  Rothichild,  (1824)  1  8.  fc  8.  590;  2  L.  J.  (0.  3.)  Ch. 
125;  Pooley  v.  Budd,  (1851)  14  Bear.  34. 

(A)  Cud  v.  Butter,  (1719)  1  P.  W.  570;  2  Wh.  *  T.  L.  C.  7th  ed. 
416;  Nutbrown  v.  Thornton,  (1804)  10  V«.  159,  161;  Sohwabe  and 
Branson,  2nd  ed.  p.  226  et  teq. 

(«')  Adderley  v.  Duron,  (1824)  1  8.  t  8.  610. 

(A)  Pmn  T.  Lord  Baltimore,  (1750>)  1  V«.  ten.  445;  1  Wh.  *  T.  L.  C. 
9th  ed.  638;  Jackion  T.  Prtrie,  (1804)  10  Vet.  164;  Cood  v.  C.,  (1863)23 
Ileov.  314;  Black  Point  Syndicate  r.  Kattem  Concnnoni,  Ltd.,  (1898)  79 
L.  T.  668.  A«  to  enforcing  claim  against  (he  proceed*  of  sale  of  land 
out  of  the  jurisdiction,  see  tt'at*rhoute  T.  Stantfeld,  (1851)  9  Ha.  234; 
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Chap.  XVII. 
Sect.  1. 


Vendor 
may  sue  in 
Equity  for 
the  pur- 
chase-money. 


Mutuality 
of  remedy 
not  always 
a  test. 


this  must  be  taken  subject  to  this  qualification,  that  the  Court 
will  not  decide  questions  relating  to  the  title  to  immoveable 
property  situated  abroad  (Z). 

A  vendor  has  a  mere  pecuniary  demand  against  his 
purchaser  who  refuses  to  complete,  which  may  be  enforced 
by  an  action  at  Law.  If  the  conveyance  has  been  executed, 
he  may  in  such  an  action  recover  the  purchase-imoney;  if 
no  conveyance  has  been  executed,  he  has  the  land,  and  may 
recover  the  difference  between  the  price  agreed  upon  and  the 
estimated  price  on  a  resale;  and,  in  either  case,  any  special 
damage  which  he  may  have  sustained  by  reason  of  >  the 
breach.  His  case,  therefore,  is  not  one  in  which  the  relief 
at  Law  is  inadequate;  but,  upon  the  principle  of  affording 
mutual  remedies,  the  purchaser  being  entitled  to  claim  specific 
performance,  Equity  will  entertain  the  .vendor's  bill  (m).  It 
makes  no  difference  whether  the  consideration  be  a  life 
annuity,  or  a  gross  sum  (n) ;  and,  although  the  consideration 
be  paid,  the  right  of  ,the  vendor  to  be  relieved  from  liabilities 
attaching  to  the  ownership  of  the  land  will  sustain  the 
suit  (o).  * 

Where  a  defendant  sold  certain  timber  growing  on  his  pro- 
perty to  the  plaintiffs,  together  with  a  right  to  enter  and  cut 
the  same,  but  when  the  timber  was  partly  cut  repudiated  the 
contract  and  forcibly  ousted  the  plaintiffs,  an  injunction  was 
granted  by  Parker,  J.,  restraining  the  defendant  from  pre- 
venting the  execution  of  the  contract,  although  this  amounted 

(1852)  10  Ha.  254;  see  also,  as  to  foreclosure  of  a  mortgage  of  land  in 
an  English  colony,  Toller  v.  Carter et,  (1705)  2  Vern.  494;  Paget  v. 
Ede,  (1874)  18  Eq.  118;  43  L.  J.  Ch.  571. 

(0  Graham  v.  Massey,  (1883)  23  Ch.  D.  743;  52  L.  J.  Ch.  750; 
Deschamps  v.  Miller,  1908,  1  Oh.  856. 

(m)  Withy  v.  Cottle,  (1823)  1  S.  &  S.  174;  Regent's  Canal  Co.  v. 
Ware,  (1857)  23  Beav.  575;  Cogent  v.  Gibson,  (1864)  33  Beav.  557. 

(w)  Clifford  v.  Turrell,  (1841)  1  Y.  &  C.  O.  C.  138;  aff.  (1845)  9 
Jur.  633.  As  to  the  small  amount  of  the  purchase-money  being  no  bar 
to  the  jurisdiction,  see  Bennett  .v.  Smith,  (1852)  16  Jur.  421. 

(o)  See  Shaw  v.  Fisher,  (1855)  5  D.  M.  &  G.  596;  Cheale  v.  Ken- 
ward,  (1858)  3  D.  &  J.  27;  Wynne  v.  Price,  (1849)  3  De  G.  &  S.  310; 
see  Humble  v.  Langston,  (1841)  7  M.  &  W.  517;  Walker  v.  Bartlett, 
(1856)  18  C.  B.  845;  Re  Cary-Elwes'  Contract,  1906,  2  Ch.  143. 
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to  granting   specific   performance   of  a  contract   of  which  Ch3£l? 
specific  performance  could    not    have    been  decreed  at  the  - 
instance  of  the  defendant,  if  the  position  of  the  parties  had 
"been  reversed  (p). 

In  some  of  the  earlier  cases  specific  performance  of  con-  As  to 
tracts  to  build  and  execute  works  was  decreed  in  Equity,  contract*, 
where  it  would  not  have  been  in  later  times  (o) ;  but  there  is  g«»«»l  *•»!« 

and  exrcp- 

no  doubt  that  the  Court  ,will  not,  as  a  general  rule,  specifically  tion. 
•enforce  contracts  of  this  nature  (g).  An  exception  from  this 
rule  has  been  recognised  where  a  plaintiff  can  establish  three 
things  (r): — (1)  that  the  building  work  is  defined  by  the 
^contract,  the  particulars  of  the  work  being  so  far  ascertained 
that  the  Court  can  sufficiently  see  what  is  its  exact  nature  (r) ; 
(2)  that  the  plaintiff  has  a  substantial  interest  in  having  the 
•contract  performed,  which  is  of  such  a  nature  that  he  cannot 
adequately  be  compensated  for  breach  of  it  by  damages  (r); 
and  (3)  that  the  defendant  has  by  the  contract  obtained 
possession  of  the  land  on  which  the  work  is  contracted  to  be 
•done  («). 

Where  the  agreement  was  to  grant  a  lease,  so  soon  as 
the  lessee  should  have  built  a  house  of  a  specified  value 
"  according  to  a  plan  to  be  submitted  to  and  approved  by 
the  lessor,"  which  the  lessee  agreed  to  do,  and  to  take  the 
lease,  specific  performance,  at  the  suit  of  the  lessor,  was 
refused  (/).  In  a  later  case,  where  there  was  an  agreement 

(p)  J.  Jonet  and  Son»,  Ltd.  v.  TanktrviUt,  1909,  2  Ch.  440,  442:  the 
judgment  was,  in  part,  based  upon  the  provisions  as  to  specific  per- 
formance in  the  Sale  of  Goods  Act,  1893,  s.  62. 

(7)  Fry,  6th  ed.  pp.  41  and  45.  As  to  the  measure  of  damages  for 
breach  of  a  covenant  to  build,  see  Stephen*  v.  Junior  A.  and  N.  Stortt, 
1914,  2  Ch.  516. 

(r)  Wolverhampton  Corp.  v.  Emmont,  1901,  1  K.  B.  615,  624,  625; 
70  L.  J.  K.  B.  429;  Oxford  Corp.  T.  Crow,  1898,  8  Oh.  535;  Molynfus  T. 
Richard,  1906,  1  Ch.  84. 

(•)  Wolverhampto*  Corp.  T.  Emmont,  tup. ;  Prio*  T.  Corp.  of  P*m- 
zanee,  (1845)  4  Ha.  506;  Storfrr.  O.  W.  R.  Co.,  (1842)  2  Y.  JtO.  O.  C. 
48;  12  L.  J.  Ch.  65. 

(0  Bract  v.  Wfhntrt,  (1806)  25  Bear.  848;  Xorru  v.  Jactiom,  (1860) 
1  J.  ft  H.  319. 

18   (2) 
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Chap.  XVII.  for  a  lease,  with  a  stipulation  that  the  lessor  should  put  the 
— '- —  house  "in  substantial  and  decorative  repair,"  the  Court 
decreed  specific  performance  at  the  suit  of  the  lessee,  with  an 
inquiry  whether  the  repairs  had  been  properly  executed;  and 
if  not,  then  an  inquiry  as  to  damages  (it).  Here,  however, 
it  must  be  noticed,  that  the  Court  did  not  affect  to  enforce 
the  agreement  to  repair. 

Where  A.  agreed  to  sell  a  piece  of  land  to  B.,  and  A.  was 
to  make  a  new  road  of  which  B.  was  to  have  the  user,  and 
B.  was  to  expend  £3,000  in  building  a  house  upon  the  land,, 
it  was  held  that  there  was  nothing  in  the  nature  :of  the 
contract  to  prevent  its  being  specifically  enforced  (x).  So,, 
where  a  railway  company  agreed  with  a  landowner,  through 
whose  estate  their  line  would  pass,  to  construct  and  maintain 
a  siding,  with  all  necessary  approaches  for  public  use,  the 
Court  decreed  specific  performance  of  the  contract,  so  far  as 
it  related  to  the  construction  of  the  siding;  and  a  stipulation 
in  the  agreement  as  to  the  proper  maintenance  of  the  work 
when  constructed  was  held  to  be  no  reason  for  withholding 
relief  («/).  So,  too,  a  railway  company  was  compelled  to 
construct  a  drain  under  their  line  for  the  convenience  of  an 
adjoining  proprietor  (2).  And  a  purchaser  of  land  from  a 
municipal  authority  has  been  ordered  to  erect  houses  in 
pursuance  of  the  contract  on  the  purchased  land,  in  accord- 
ance with  plans  already  approved  by  the  authority  (a) . 

(u)  Samuda  v.  Lawford,  (1862)  4  Gif.  42. 

O)  Wells  v.  Maxwell,  (1863)  32  Beav.  408;  aff.  (1863)  9  Jur.  N.  S. 
1021;  and  see  Cubitt  \.  Smith,  (1864)  10  Jur.  N.  S.  1123;  Hepburn  v. 
Leather,  (1884)  50  L.  T.  660;  Molyneux  v.  Richard,  1906,  1  Ch.  34. 

(y)  Moseley  v.  Virgin,  (1796)  3  Ves.  184;  Lytton  v.  G.  N.  R.  Co., 
(1856)  2  K.  &  J.  394;  see,  too,  Sanderson  v.  Cockermouth  R.  Co.,  (1849) 
11  Beav.  497;  Hood  v.  N.  E.  R.  Co.,  (1870)  5  Ch.  525;  Greene  v.  West 
Cheshire  R.  Co.,  (1871)  13  Eq.  44;  41  L.  J.  Ch.  17;  Firth  v.  M.  Jf. 
Co.,  (1875)  20  Eq.  100;  44  L.  J.  Oh.  313;  Burnett  v.  G.  N.  of  Scot- 
land R.  Co.,  (1885)  10  A.  O.  147;  Fortescue  r.  Lostieithiel,  $c.  R.  Co. 
(which  see  for  the  form  of  judgment),  1894,  3  Ch.  621,  640;  64  L.  J. 
Ch.  37;  Kennard  v.  Cory  Bros.,  1929,  2  Ch.  1. 

(z)  Powell  v.  South  Wales  R.  Co.,  (1855)  1  Jur.  N.  S.  773. 

(a)  Wolverhampton  Corp.  v.  Emmons,  1901,  1  K.  B.  515;  70  L.  J. 
K.  B.  429.  See  also  the  Housing  Act,  1925,  s.  110,  and  5th  Schcd. 
para.  4;  and  consider  a.  79  (1)  of  L.  P.  Act,  1925. 
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Partly  on  the  ground  of  the  Court's  incapacity  to  execute  Chap.  xvn. 
the  contract,  and  partly  in  consequence  of  the  uncertainty 
of  the  subject-matter,  specific  performance  of  an  agreement 


for  the  sale  of  the  goodwill  of  a  business  is  not  granted  (&);  will  not 
except  in  cases  where  the , goodwill  is  sold  in  connection  with  ^c°£t  in 
the  property  to  which  it  is  attached  (e).  what  «*»«• 

The  Court  will  enforce  a  contract  to  let  from  year  to  Contract  for 
year  (d),  as  also  an  agreement  for  a  still  shorter  tenancy  in  ^.n^y' 
a  proper  case  (e),  but  it  will  not,  except  under  very  special  enforced, 
circumstances,  enforce  an  agreement  for  a  lease,  when  the 
term  has  expired  by  effluxion  of  time  (/). 

Where  a  company  serves  notice  to  treat,  and  the  contract  Specific  per- 
is completed  by  the  ascertainment  of  the  purchase-money,  and  against 
whether  by  the  machinery  of  the  Lands  Clauses  Act  (</),  *  r*"w*y 
or  otherwise  (h~),  the  Court  will  decree  specific  performance 
at  the  suit  of  either  party.     But,  in  one  case,  .where  the 
company  might  have  obtained  the  same  advantage  by  pro- 
ceeding under  ss.  75  and  76  of  the  Lands  Clauses  Act,  1845, 
they  were  not,  even  though  successful,  allowed  their  costs 
of  a  suit   for   specific   performance  (*).      Where  a  railway 
company  takes  land  by  private  contract,  the  jurisdiction  of 
the  Court  to   enforce   particular   stipulations   as   to    ease- 
ments, &c.,  is  not  ousted  Lby  the  provisions  of  the  Railway 
Acts  (fc).  , 

(6)  See  Baxter  v.  Conolly,  (1820)  1  J.  &  W.  576;  Coslake  T.  Till, 
(1826)  1  Rus.  376. 

(c)  See   Darbey   v.    Whitaker,   (1857)   4  Dr.   134,  140;    Fry,  6th  ed. 
p.  43. 

(d)  Lever  v.  Koffler,  1901,  1  Ch.  543;  70  L.  J.  Ch.  395. 

(e)  De  Brassao  v.  Martyn,  (1863)  11  W.  R.  1020;  Leirr  v.  Koffler, 
1901,  1  Ch.  p.  547. 

(/)  Walters  v.  Northern  Coal  M.  Co.,  (1855)  5  D.  M.  k  G.  629. 

(0)  Mason   v.    Stokes   Bay  Co.,   (1862)    11    W.   R.   80;    Harding   ». 
Metrop.  R.  Co.,  (1872)  7  Ch.  154;  41  L.  J.  Ch.  871;  tfatk  T.  Worcester 
Improvement  Commrs.,   (1855)  1  Jur.  N.  S.  973. 

(/•)  Inge  v.  Birmingham  and  8.  V.  R.  Co.,  (1853)  8  D.  M.  ft  G. 
658;  Regent's  Canal  Co.  v.  Wore,  (1857)  28  B«»T.  575;  Watt*  ». 
Watts,  (1878)  17  Eq.  217;  48  L.  J.  Cfc.  77. 

(1)  Regent's  Canal  Co.  v.  Ware,  sup. 

(A)  Sanderson  v.  Cockermouth  R.  Co.,  (1850)  2  H.  ft  Tw.  827;  Lytton 
v.  G.  N.  R.  Co.,  (1856)  2  K.  ft  J.  394. 
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Chap.  XVII. 
Sect.  1. 

Specific  per- 
formance, 
when 
decreed, 
although 
contract  may 
vest  estate  in 
purchaser. 


Although  an  agreement  may  in  itself  vest  in  the  purchaser 
the  interest  contracted  for,  e.g.,  as  amounting  to  a  present 
demise  or  assignment,  yet,  if  it  appear  on  its  face  that  it  is- 
the  intention  of  the  parties  that  a  further  instrument  should 
be  executed,  the  Court  will  decree  specific  performance  of 
the  agreement  in  that  particular  (/).  And  the  Court  will 
decree  specific  performance  of  a  special  stipulation  in  the 
agreement,  e.g.,  that  the  vendor  shall  give  a  bond  against 
carrying  on  a  specified  trade  within  certain  limits  (m) :  if 
the  agreement  be  one  which  has  been  performed,  or  can  be 
enforced,  in  all  its  other  material  terms  (n). 


The  relief  We  may  remark  that  the  granting  or  withholding  of  relief 

cretionarv.  m  suits  for  specific  performance  is  always  a  matter  of  'the 
Court's  discretion  (o), — a  judicial  discretion,  to  be  exercised 
according  to  rules  which  are  well  established  (p). 


Section  2. 

Enforced  in 
Equity  at 
suit  of  pur- 
chaser, or 
his  repre- 
sentatives; 


or  of  vendor 


(2)  By  ti'hom  specific  performance  may  be  enforced. 

Equity  will  enforce  specific  performance  of  the  contract  for 
sale  at  the  suit  of  the  purchaser  himself,  or  of  his  representa- 
tives in  interest,  e.g.,  his  alienees  by  act  inter  vivos  (q), 
including  a  mortgagee  (r),  or  trustee  in  bankruptcy  (s),  or 
committee  in  lunacy  (<),  or,  in  case  of  his  death,  by  his 
personal  representatives. 

So,  the  contract  for  purchase  may  be  enforced  at  the  suit 
of  the  vendor  himself,  or  his  representatives  in  interest,. 

(0  Fenner  v.  Hepburn,  (1843)  2  Y.  &  C.  C.  C.  159. 

(»»)  Avery  v.  Longford,  (1854)  Kay,  663;  and  see  sup.  p.  881. 

(»)  South  Wales  R.  Co.  v.  Wythes,  (1854)  5  D.  M.  &  G.  880; 
Pollard  v.  Clayton,  (1855)  1  K.  &  J.  462. 

(o)  Cox  v.  Middleton,  (1854)  2  Dr.  209;  23  L.  J.  Ch.  618;  Pyrke 
v.  Waddingham,  (1852)  10  Ha.  1;  Watson  v.  Marston,  (1853)  4  D.  M. 
&  G.  230;  Bennett  v.  Smith,  (1852)  16  Jur.  421. 

(p)  White  v.  Damon,  (1802)  7  Vee.  80,  35;  Haywood  v.  Cope,  (1857) 
25  Beav.  140,  151;  27  L.  J.  Ch.  468. 

(q)  Nelthorpe  v.  Holgate,  (1844)  1  Col.  at  p.  218. 

(r)  Sroime  v.   London  Necropolis  Co.,  (1857)  6  W.  R.  188. 

(«)  Bkcy.  Act,  1914,  s.  38  (a)  and  s.  56;  and  see  as  to  disclaimer  by 
trustee,  s.  54. 

(0  Sec  Lunacy   Act,  1890,  s.  120;  He  Pagani,  1892,  1  Ch.  236,  238. 
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e.g.,  his  alienees  by  act  inter  vivos,  or   trustee   in   bank-  Chap.  XVII. 

/  •  •      i  \  /  •        i  p        Sect.  2. 

ruptcy  (u),  or  committee  in  lunacy  (x),  or  (in  the  case  01  

death)  by  his  executors  or  administrators  (y}. 

Under  the  S.  L.  Act,  1925,  s.  90  (1),  a  tenant  for  life  Contracts 
may  contract  to  make  any  sale,  exchange,  partition,  charge,  $n  £r  A®tg 
or  other  disposition  authorised  by  the  Act  affecting  the  settled 
land;  and  (by  sub-s.  (2))  every  such  contract  is  binding  on 
and  enures  for  the  benefit  of  the  settled  land,  and  is  enforce- 
able against  and  by  every  successor  in  title  for  the  time  being 
of  the  tenant  for  life  or  statutory  owner,  and  may  be  carried 
into  effect  by  any  such  successor;  but  so  that  it  may  be  varied 
or  rescinded  by  any  such  successor,  in  the  like  case  and 
manner,  if  any,  as  if  it  had  been  made  by  himself.  Under 
these  provisions  it  would  appear  unnecessary,  in  an  action 
for  the  specific  performance  of  the  contract  of  a  deceased 
tenant  for  life,  to  bring  any  other  person  before  the  Court 
than  his  successor  for  the  time  being  having  power  to  convey 
the  estate  (2). 

It  has  been  held  that  the  Commissioners  of  Woods  and  Contracts  by 
Forests  are  neither  entitled  to  sue  nor  liable  to  be  sued  for  aio^rTof 
the  specific  performance  of  contracts  entered  into  with  or  by  Woods  and 
them,  on  the  ground  that  they  have  merely  a  statutory  power 
to  enter  into  contracts,  but  no  estate  (a). 


(3)  Against  whom  specific  performance  may  be  enforced.      Section  3. 

Equity  will  enforce  specific  performance  of  the  contract  for  Specific  pcr- 
sale,  against  the  vendor   himself,  and   against  all  persons 


claiming  under  him  by  a  title  arising  subsequently  to  the  vendor,  and 
contract,  except  purchasers  for  valuable  consideration  who  claiming 
have  paid  their  money  and  taken  a  conveyance  without  notice  "rtfe^subsc^ 
of  the  original  contract:  e.g..,  his  trustee  in  bankruptcy  (6),  quenttothe 

contract. 

(u)  See  Bkcy.  Act,  1914,  s.  38  (a)  and  s.  56. 

O)  See  Lunacy  Act,  1890,  s.  120. 

(y)  Roberts  v.  Marchant,  (1843)  1  Ph.  370;  13  L.  J.  N.  S.  Ch.  56. 

(z)  Ingle  v.   Vaughan  Jenkins,  1900,  2  Ch.  368;  69  L.  J.  Ch.  618. 

(a)  Nurse  v.  Lord  Seymour,  (1851)  13  Beav.  254;  Fry,  6th  ed.  p.  120. 

(6)  Pearce  v.   Bastable's  Trustee  in  Bkcy.,  1901,  2  Ch.  122;  70  L.  J. 
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Chap.  XVII.  or  committee  in  lunacy  (c),  or  voluntary  alienees  (d),  or 
— —  judgment  creditors  (e),  or  the  aftertaken  wife  or  husband 
of  the  vendor  (/),  or  the  vendor's  alienees  for  value  (gr),  or 
(in  case  of  his  death)  against  his  personal  representatives. 
So,  specific  performance  will  be  enforced  against  a  railway 
company  which  has  taken  over  the  undertaking  of  a 
dissolved  railway  company  subject  to  its  obligations  and 
liabilities  (ft).  It  must  be  borne  in  mind  that  an  agreement 
for  sale  of  land  is  an  "estate  contract"  within  s.  10  (1), 
Class  C  (iv),  of  the  L.  C.  Act,  1925,  and  may  be  registered 
as  a  land  charge  accordingly.  Where  such  registration  is 
effected,  it  constitutes  actual  notice  to  all  persons  and  for 
all  purposes  connected  with  the  land  affected  (i);  and  it  seems 
that,  in  the  absence  of  such  registration,  the  charge  or  interest 
created  by  the  contract  is  void  (under  s.  13  (2)  of  the  L.  C. 
Act,  1925)  as  against  a  subsequent  purchaser  (i). 


Specific  per- 
formance 
against 
parties 
claiming 
under  a  titlo 
prior  to  the 
contract, 
which  the 
vendor  might 


And  Equity  will  enforce  specific  performance  of  the  con- 
tract against  persons  claiming  under  a  title  which,  although 
prior  to  the  contract  and  known  to  the  purchaser,  might  have 
been  displaced  by  a  conveyance  ,by  the  vendor;  e.g.,  joint 
tenants  claiming  by  survivorship  (fc),  the  contract  for  sale 
operating  as  a  severance  (Z);  and  remaindermen,  or  bene- 

Ch.   446;    Re  Wait,  1926,  Ch.  p.  972,  reversed  on  another  point,  1927, 
1  Ch.  606. 

(e)  Lunacy  Act,  1890,  s.  133  et  seq. ;  Be  Pagani,  1892,  1  Ch.  236. 

(d)  Sec  Hinton  v.  H.,  (1708)  2  Ves.  sen.  631,  633. 

(e)  Brunton  v.  Neale,  (1845)  14  L.  J.  Ch.  8. 
(/)  See  2  Ves.  sen.  633. 

(^)  Daniels  v.  Davison,  (1809)  16  Ves.  249;  (1810)  17  Ves.  433; 
Lightfoot  v.  Heron,  (1839)  3  Y.  &  C.  586;  Cults  v.  Thodey,  (1844)  1 
Col.  223;  Fewster  v.  Turner,  (1841)  6  Jur.  144;  11  L.  J.  N.  S.  Ch. 
161;  Potter  v.  Sanders,  (1846)  6  Ha.  1;  Hersey  v.  Giblett,  (1854)  18 
Beav.  174;  23  L.  J.  Ch.  818;  Shaw  v.  Thackray,  (1853)  1  Sra.  &  G. 
537;  Barnes  v.  Wood,  (1869)  8  Eq.  424;  38  L.  J.  Ch.  683;  Bp.  of 
Winchester  v.  Mid-Hants  R.  Co.,  (1867)  5  Eq.  17;  37  L.  J.  Ch.  64, 
where  specific  performance  of  a  contract  with  a  railway  company  was 
enforced  against  another  company,  who  had  leased  the  line. 

(A)  Fortescue  v.  Lostwithiel,  $c.  R.  Co.,  1894,  3  Ch.  621;  Fry, 
6th  ed.  p.  49. 

(0  See  as.   198  and  199  of  L.  P.  Act,  1925. 

(K)  See  Hinton  v.  //.,  (1755)  2  Ves.  sen.  631,  634;  Burnett  v. 
Kinaston,  (1700)  Pr.  Ch.  120. 

(0  Broum  v.    Raindle.  (1796)  3  Ves.  257;    Frewen  v.  Relfe,  (1787) 
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ficiaries,  where  the  vendor  has  contracted  in  due  exercise  Chap.  XVII. 

of  a  power  or  pursuant  to  a  trust  (m) ;  and  the  same  rule  will 

apply  where  the  conveyance  would  .overreach  the  prior  equit- 

able  interest  by  virtue  of  the  L.  P.  Act,  1925  (w).      But  conveyance. 

the  contract  of  a  trustee  will  not  be  enforced  if  the  attendant 

circumstances  constitute  it  a  breach  of  trust  (o).    In  one  case, 

trustees  of  a  turnpike  road  were  compelled  to  complete  a 

contract  which  they  had  entered  into,  in  forgetfulness  of  a 

statutory  right  of  pre-emption  under  the  General  Turnpike 

Act(p),  though  the  right  was  insisted  on:  but  in  this  case 

the  purchaser  was  willing  to  take  such  estate  as  the  vendors 

could  convey  (q).     A  vendor's  contract  will  not,  of  course, 

be  enforced  against  persons  claiming  under  a  prior  title  which 

he  himself  could  not  have  displaced  by  a  conveyance;  e.g.,  a 

dowress  under  the  law  prior  to  the  Dower  Act,  1833  (r). 

Where  one  of  two  executors  entered  into  a  contract  for  Contract  by 
the  sale  of  his  testator's  leaseholds,  in  the  erroneous  belief  executors  to 
that  he  had  the  authority  of  his  co-executor,  it  was  held,  on  sell  lease- 
the  ground  that  the  sale  would  injure  the  beneficiaries,  and 
expose  the  executor  in  consequence  ito  risk  from  them,  that 
the  purchaser  could  not  insist  on  the  sale  being  completed; 
and  the  Court  of  Appeal  declined  to  express  any  opinion  as 
to  whether  specific  performance  of  a  contract  for  sale  by  one 

2  Br.  O.  C.  at  pp.  220,  224;  Kingsjord  v.  Ball,  (1852)  2  Gif.  App.  1. 
As  to  severance  being  effected  by  an  agreement  to  settle,  see  Caldwell 
v.  Fellowes,  (1870)  9  Eq.  410;  39  L.  J.  Ch.  618;  Burnaby  v.  Equit- 
able Rev.  Soc.,  (1885)  28  Ch.  D.  416;  54  L.  J.  Ch.  466  (the  case  of 
an  infant);  by  marriage,  see  Palmer  v.  Rich,  1897,  1  Ch.  134;  66  L.  J. 
Ch.  69;  Re  Butler's  Trusts,  (1888)  38  Ch.  D.  286;  57  L.  J.  Ch.  643. 

(m)  Mortlock  v.  Buller,  (1804)  10  Ves.  at  p.  315;  Dowell  v.  Dew, 
(1842)  1  Y.  &  C.  C.  C.  345;  cf.  Gas  Light  Co.  v.  Towse  (1887)  35 
Ch.  D.  519;  56  L.  J.  Ch.  889. 

(»)  Ss.  2  and  42  (1). 

(o)  Mortlock  v.  Buller,  (1804)  10  Ves.  292;  White  v.  Cuddon,  (1842) 
8  C.  &  F.  766;  Shreivsbury  R.  Co.  v.  L.  $  N.  W.  R.  Co.,  (1853)  4 
D.  M.  &  G.  115;  6  H.  L.  C.  113;  26  L.  J.  Ch.  482;  Maw  v.  Topham, 
(1854)  19  Beav.  576. 

(p)  3  Geo.  IV.  c.  126,  s.  67. 

(?)  Barrett  v.  Ring,  (1854)  2  Sm.  &  G.  43,  sed  queere;  and  see  Fry, 
6th  ed.  p.  196. 

(r)  See  Wilson  v.  Williams,  (1857)  3  Jur.  N.  S.  810. 
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Chap.  xvii.  executor,  apart  from  his  co-executor,  can  be  enforced  (»), 
So,  in  Naylor  v.  Goodall  (<),  where  two  trustees  refused  to 
concur  in  the  conveyance  of  land  which  the  third  trustee  had 
agreed  to  sell,  the  Court  refused  specific  performance. 

By  s.  2  of  the  A.  E.  Act,  1925,  where,  as  respects  real 
estate  (which  for  this  purpose  includes  chattels  real  (s.  3)), 
there  are  two  or  more  personal  representatives,  a  conveyance 
(save  as  otherwise  provided)  shall  not  be  made  without  the 
concurrence  of  all  the  representatives  or  an  order  of  the  Court. 
But  where  probate  is  granted  to  one  or  some  of  two  or  more 
persons  named  as  executors,  a  conveyance  may  be  made  by 
the  proving  executor  or  executors  for  the  time  being  without 
an  order,  and  shall  be  as  effectual  as  if  all  the  persons  named 
as  executors  had  concurred  therein.  It  is  submitted  that 
where  one  of  two  proving  executors  (both  of  whom  are  alive) 
enters  into  a  contract  for  sale  of  real  or  leasehold  estate,  the 
rule  laid  down  in  Naylor  v.  Goodall  (t)  in  reference  to  a 
sale  by  one  of  two  trustees  will  apply. 


Enforcement 
of  his  con- 
tract to  sell 
by  voluntary 
settlor. 


S.  173  of 
L.  P.  Act, 
1925. 


Prior  to  the  Voluntary  Conveyances  Act,  1893,  a  voluntary 
settlor  would  not  be  restrained  from  selling  (w) ;  but  if  he 
contracted  to  sell,  he  could  not  enforce  specific  perform- 
ance (a;);  except  against  a  purchaser  who  was  willing  to 
complete,  on  a  good  title  being  shown  («/). 

Both  27  Eliz.  c.  4,  and  the  Voluntary  Conveyances  Act, 
1893,  have  been  repealed  by  the  L.  P.  Act,  1925,  and  by 
8.  173  (1)  of  that  Act,  every  voluntary  disposition  of  land 
made  with  intent  to  defraud  a  subsequent  purchaser  is  void- 
able at  the  instance  of  that  purchaser  (yy}.  Sub-sect.  (2), 
re-enacting  the  Voluntary  Conveyances  Act,  1893,  provides: 
"  For  the  purposes  of  this  section,  no  voluntary  disposition, 

(*)  Sneesby  v.  Thome,  (1855)  7  D.  M.  &  G.  399;  and  see  Hewson  v. 
Shelley,  1914,  2  Ch.  13;  Tarratt  v.  Lloyd,  (1856)  2  Jur.  N.  S.  371; 
Williams  on  Executors,  llth  ed.  p.  709. 

(0  (1877)  47  L.  J.  Ch.  53. 

(«)  Pulvertojt  v.  P.,  (1811)  18  Ves.  84. 

(x)  Smith  v.  Garland,  (1817)  2  Mer.  123;  Johnson  v.  Legard,  (1822) 
T.  &  R.  281.  (y)  Peter  v.  Nicolls,  (1871)  11  Eq.  391. 

(yy)  See  sup.  p.  771  et  seq. 
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whenever  made,  shall  be  deemed  to  have  been  made  with  Chap.  XVII. 
intent  to  defraud  by  reason  only  that  a  subsequent  conveyance  - 
for  valuable  consideration  was    made,  if    such    subsequent 
conveyance  was  made  after  the  28th  June,  1893." 

It  is  the  general  rule  that,  in  the  absence  of  misrepresenta-  Joint  tenant 
tion  or  misconduct,  where  a  person  is  jointly  interested  in  an  t^deaTwi'tL 
estate  with  another  person,  and  purports  to  deal  with  the  entirety, 
entirety,  specific  performance  will  not  be  decreed  against  him 
as  to  his  share;  the  plaintiff  being  left  to  his  remedy  in 
damages  (z).  ; 

As  in  the  case  of  the  vendor,  so  in  that  of  the  purchaser,  Purchaser's 
the  contract  will  be  enforced  against  the  purchaser  himself,  be  enforced 
his  committee  in  lunacy  (a),  or,  in  case  of  death,  his  personal  against  him- 

Tp  .    "V   "  self  and  his 

representatives.  Ii  he  becomes  bankrupt,  his  trustee  has  the  representa- 
option  of  abandoning  the  contract  or  of  completing  it,  paying,  tives- 
of  course,  the  entire  amount  due  for  purchase-money  (6). 
Specific  performance,  however,  cannot  be  decreed  against  the 
trustee  in  bankruptcy  of  the  purchaser  (c]  without  his  consent, 
though  it  can  be  against  the  trustee  in  bankruptcy  of  the 
vendor  (eZ).  Where  a  purchaser,  having  paid  part  of  the 
purchase-money,  became  insolvent,  and  his  assignees,  upon  a 
bill  being  filed  against  them,  disclaimed,  the  Court  declared 
the  representatives  of  the  vendor  absolutely  entitled  to  the 
estate  (e).  \ 

(z)  Lumley  v.  Xavenscroft,  1895,  1  Q.  B.  683,  685;  64  L.  J.  Q.  B. 
441.  And  see  inf.  p.  926  et  seq. 

(a)  Lunacy  Act,  1890,  s.  133  et  seq. 

(6)  Bkcy.  Act,  1914,  s.  54. 

O)  Holloway  v.  York,  (1877)  25  W.  R.  627;  Pearce  v.  Bastable's 
Trustee  in  Bkcy.  1901,  2  Ch.  p.  125;  70  L.  J.  Ch.  446.  As  to  resale 
by  vendor  and  proof  for  deficiency,  see  Bowles  v.  Rogers,  (1800)  cited 
6  Ves.  95.  As  to  forfeiture  of  deposit  as  against  the  trustee,  see  Ex  p. 
Barrell,  (1875)  10  Ch.  512;  44  L.  J.  Bk.  138;  Collins  v.  Stimson, 
(1883)  11  Q.  B.  D.  142;  52  L.  J.  Q.  B.  440. 

(d)  Pearce  v.  Baslable's  Trustee  in  Bkcy.,  sup. 

(e)  Gabriel  v.   Sturffis,  (1846)  5  Ha.  97;  15  L.  J.  Ch.  201. 
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Chap.  XVII. 
Sect.  4. 


Written 
agreement, 
when  dis- 
pensed with 
on  ground 
of  fraud. 


Part  per- 
formance, or 
defendant's 
admission. 


Fraud  takes 
case  out  of 
statute. 


Part  per- 
formance. 


(4)  Absence  of  written  agreement : — }rawl : — part  perform- 
ance : — admission  by  defendant  of  parol  agreement : — 
parol  variation  of  written  agreement. 

Though  in  general  there  must,  in  order  to  sustain  a  suit 
for  specific  performance,  be  a  contract  in  writing  within  the 
statute  (/),  the  Court,  in  certain  cases,  decrees  specific  per- 
formance of  a  parol  agreement,  upon  the  ground,  1st,  of 
fraud  having  been  the  cause  of  the  non-compliance  with 
the  statute:  2ndly,  of  the  parol  agreement  having  been  in 
part  performed;  or,  3rdly,  of  its  existence  being  admitted 
by  the  defendant  (#). 

1st.  If  by  fraud  the  defendant  has  prevented  compliance 
with  the  statute,  this  will  not  avail  him,  but  the  plaintiff  will 
be  entitled  to  relief  on  proving  the  fraud  and  the  parol 
contract  (h~).  But  it  is  not  fraud  in  a  purchaser  to  decline  to 
sign  the  fair  copy  of  an  agreement  which  he  had  assented  to 
when  in  draft,  and  had  promised  to  sign  as  soon  as  it  was 
fair  copied  (i). 

2ndly.  As  to  acts  of  part  performance  (fc)  sufficient  to  take 
a  case  out  of  the  statute,  it  is,  in  general,  of  the  essence 
of  any  such  act,  that  the  Court  shall,  by  reason  of  the  act 
itself,  without  knowing  whether  there  was  an  agreement  or 
not,  find  the  parties  unequivocally  in  a  position  different 

(/)  I.e.,  L.  P.  Act,  1925,  s.  40,  which  reproduces  the  material  words  of 
s.  4  of  the  Statute  of  Frauds. 

(<7)  As  to  the  distinction  between  agreements  and  declarations  of 
trust,  sec  Dale  v.  Hamilton,  (1847)  2  Ph.  266,  275;  16  L.  J.  Ch.  397; 
Smith  v.  Matthews,  (1860)  3  D.  F.  &  J.  139;  30  L.  J.  Ch.  445,  and 
cases  there  cited.  "  When  the  Court  is  called  upon  to  establish  or  act 
upon  a  trust  of  lands,  by  declaration  or  creation,  it  must  not  only  be 
manifested  and  proved  by  writing,  signed  by  the  party  by  law  enabled 
to  declare  the  trust,  that  there  is  a  trust ;  but  it  must  also  be  manifested 
and  proved  by  writing,  signed  as  required,  what  that  trust  is;"  per 
Turner  L.  J.,  3  D.  F.  &  J.  p.  151. 

(A)  Whitchurch  v.  Bevis,  (1789)  2  Br.  C.  C.  at  p.  565;  and  note  to 
Pym  v.  Blackburn,  (1796)  3  Ves.  34;  Morse  v.  Merest,  (1821)  6  Mad. 
26;  Lincoln  v.  Wright,  (1859)  4  D.  &  J.  16;  Fry,  6th  ed.  p.  274. 

(«)  Wood  v.   Midgley,  (1854)  5  D.  M.  &  G.  41;  23  L.  J.  Ch.  553. 

(*)  See  A.-G.  v.  Day,  (1749)  1  Ves.  sen.  218,  221;  Taylor  v.  Beech, 
ib.  297. 
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from  that  which,  according  to  their  legal  rights,  they  would  Chap.  XVII. 

be  in,  if   there  were  :no   contract  (?).      The  doctrine  has,  '— '. — 

however,  been  confined  within  strict  limits,  so  as  to  prevent  a 
recurrence  of  the  mischief  which  the  statute  was  passed  to 
suppress.  The  acts  relied  upon  as  part  performance  must  be 
unequivocally,  and  in  their  own  ^nature,  referable  to  some  such 
agreement  as  that  alleged  (m).  It  was  held  by  the  Court 
of  Appeal  that  the  doctrine  did  not  extend  to  any  'other 
contracts  than  such  as  related  to  real  estate  (w),  but  doubt  has 
been  cast  upon  that  decision  by  later  cases  (o) ;  and  it  may 
now  perhaps  be  more  accurate  to  say  that  the  doctrine  of  part 
performance  of  a  parol  agreement  "applies  to  all  cases  in 
which  Equity  would  entertain  a  suit  for  specific  performance, 
if  the  alleged  contract  had  been  in  writing  "  (p). 

Thus,  delivery  of  possession  is  a.  sufficient  part  performance  Illustration 
on  the  part  of  the  vendor  to  sustain  his  action  against  the  trine  and 
purchaser  (g),  and  acceptance  of  possession  is  a  sufficient  part  it8  limits: 
performance  on  the  part  of  the  purchaser  to  sustain  his  action 
against  the  vendor  (r) .     Where  a  purchaser  requested  the 
vendor  to  get  rid  of  two  weekly  tenants  who  were  in  posses- 
sion, and  the  vendor  accordingly  gave  notice  to  the  tenants 
who  gave  up  possession,  this   was   held   to    be   an   act   of 
part  performance  equivalent  to  the  purchaser  himself  taking 
possession  (s).     The  fact  of  the  purchaser  being,  without  delivery  of 

possession; 

(0  Per  V.-C.  Wigram,  in  Dale  v.  Hamilton,  (1846)  5  Ha.  at  p.  381; 
16  L.  J.  Ch.  126,  397. 

(m)  Cooth  v.  Jackson,  (1801)  6  Ves.  at  p.  38;  Frame  v.  Dawson, 
(1807)  14  Ves.  386;  Morphett  v.  Jones,  (1818)  1  Sw.  at  p.  181. 

(M)  Britain  v.  Rossiter,  (1879)  11  Q.  B.  D.  123;  48  L.  J.  Ex.  362. 

(o)  Maddison  v.  Alderson,  (1883)  8  A.  C.  467,  474;  52  L.  J.  Q.  B. 
737;  McManus  v.  Cooke,  (1887)  35  Ch.  D.  681;  56  L.  J.  Ch.  662. 

(p)  McManus  v.   Cooke,  sup.  per  Kay,  J.     See  Fry,  6th  ed.  p.  283. 

(q)  Pyke  v.  Williams,  (1703)  2  Vern.  455;  'Lacon  v.  Mertins,  (1743) 
3  Atk.  1,  4;  Bowers  v.  Cator,  ,(1798)  4  Ves.  91;  Buckmaster  v.  Harrop, 
(1807)  13  Ves.  456;  Reynolds  v.  Waring,  (1831)  You.  351,  353. 

(f)  Clinan  v.  Cooke,  (1802)  1  Sch.  &  ;L.  at  p.  41;  Gregory  v. 
Mighell,  (1811)  18  Vee.  328;  Morphett  v.  Jones,  (1818)  1  Sw.  172; 
Surcome  v.  Pinniger,  (1853)  3  D.  M.  ,&  G.  571;  22  L.  J.  Ch.  419; 
Vngley  v.  U.,  (1877)  5  Ch.  D.  -887;  46  L.  J.  Ch.  854,  a  case  of  a  verbal 
promise  by  a  father  on  his  daughter's  marriage  to  give  her  a  certain 
house,  followed  by  delivery  of  poseeasion  to  .the  daughter;  and  see  Ilohler 
v.  Aston,  1920,  2  Ch.  420. 

(*)  Daniels  v.   Trefusi*,  1914,  1  Ch.  788;  83  L.  J.  Ch.  579. 
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liability  to  a  charge  of  trespass,  in  possession  of  the  vendor's 
land,  is  considered  as  showing  unequivocally  that  some 
contract  has  taken  place  between  the  parties  (£);  and  the 
Court  will  then  receive  parol  evidence  of  the  terms  of  such) 
contract.  So,  where  there  was  a  parol  agreement  for  a 
mortgage,  and  that  the  mortgagor  should  continue  in  the 
occupation  of  part  of  the  property,  but  an  absolute  convey- 
ance was  taken,  it  was  held  that  the  retention  of  possession 
by  the  mortgagor  after  the  execution  of  the  conveyance  was 
a  sufficient  part  performance  to  exclude  the  operation  of  the 
statute,  and  parol  evidence  was  admitted  to  prove  the  terms 
of  the  contract  (w) . 

Where  the  relation  of  landlord  and  tenant  exists,  the  mere 
continuance  in  possession  by  the  latter  cannot  per  se  be  relied 
on  as  part  performance  of  a  parol  contract  for  the  purchase 
of  the  property  (x] :  but  the  execution  by  a  tenant,  who 
was  let  into  possession,  of  certain  repairs  pursuant  to  a  parol 
agreement  for  a  lease,  has  been  held  sufficient  (?/) ;  so,  the. 
retention  of  possession  by  a  tenant  after  the  determination 
of  the  original  tenancy,  may,  under  special  circumstances, 
amount  to  part  performance  of  a  parol  agreement  for  a  new 
lease,  the  tenant,  on  the  faith  of  it  having  altered  the  mode 
of  cultivation  (z).  So,  also,  if  a  tenant  in  possession  lay 
out  money  on  the  premises,  upon  the  faith  of  the  parol 
agreement  (a),  or,  it  is  conceived,  commit  acts  which  would 
(if  he  were  merely  tenant)  subject  him  to  the  loss  of  his 
lease  (&),  or  to  proceedings  on  the  part  of  the  landlord  (c); 

(0  Per  V.-C.  Wigram,  Dale  v.  Hamilton,  (1846)  5  Ha.  381;  Wilson 
v.  West  Hartlepool  R.  Co.,  (1865)  2  D.  J.  &  S.  475;  34  L.  J.  Ch.  241. 

(«)  Lincoln  v.  Wright,  (1859)  4  D.  &  J.  16. 

(a;)  Wills  v.  Stradling,  (1797)  3  Yes.  at  p.  381;  Morphett  v.  Jones, 
(1818)  1  Sw.  fit  p.  181. 

(y)  Shillibeer  v.  Jarvis,  (1856)  8  D.  M.  &  G.  79;  and  see  Powell  v. 
Lovegrove,  ib.  357;  Farmers',  $c.  Co.  v.'Enkel,  (1890)  W.  N.  126. 

(z)  Dowell  v.  Dew,  (18421)  1  Y.  &  C.  C.  C.  345,  351,  356. 

(a)  Wills  v.  Stradling,  (1797)  3  Ves.  at  p.  382;  Ex  p.  Hooper,  (1815) 
19  Vee.  at  p.  479;  Lester  v.  Foxcroft,  (1700)  Colles,  108;  2  Wh.  £ 
T.  L.  C.  9th  ed.  notes;  Mundy  v.  Jolliffe,  (1839)  5  M.  &  C.  167; 
Sutherland  v.  Briggs,  (1841)  1  Ha.  26;  11  L.  J.  N.  S.  Ch.  36. 

(6)  See  Parker  v.  Smith,  (1845)  1  Ool.  608. 

(c)  See  Mundy  v.  Jolliffe,  (1839)  5  M,  &  C.  at  p.  177;  and  Sutherland 
v.  Briggs,  sup. 
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so,  it  has  been  held,  that  the  mere  payment  of  additional  Chap.  XVII. 

£          ,     ,      ,,     ,               Sect.  4. 
rent  entitles  the  tenant  to  an  answer  irom  the  landlord  as  to  

the  existence  of  an  agreement  for  a  renewed  lease,  although 
the  Court  intimated  an  opinion  against  the  admissibility 
of  parol  evidence  in  opposition  to  the  answer  (d).  And  it 
has  been  held  that,  where  a  landlord  has  verbally  agreed 
with  his  yearly  tenant  to  grant  him  a  lease  at  an  increased 
rent,  with  an  option  of  purchasing  the  fee,  the  mere  payment 
of  the  additional  rent,  after  the  landlord's  death,  is  a  sufficient 
part  performance  to  take  the  case  out  of  the  statute  (e). 

In  Brough  v.  Nettleton  (/),  the  defendant  verbally  agreed  Possession 
to  grant  a  lease  to  the  plaintiff  for  two  and  a  half  years  from 
1st  October,  1917,  and  that  plaintiff  should  have  an  option 
of  purchasing  the  property  at  any  time  during  the  tenancy 
for  £500.  Plaintiff  entered  and  paid  rent,  and  on  31st 
December,  1919,  exercised  his  option  of  purchase.  Defen- 
dant pleaded  the  Statute  of  Frauds.  P.  O.  Lawrence,  J., 
held  that  the  possession  taken  was  an  act  of  part  performance, 
and  that  plaintiff  was  entitled  to  specific  performance  of  the 
agreement  as  a  whole,  including  the  option  to  purchase. 

And  where  the  parties  have  for  many  years  acted  upon  the 
assumption  that  a  contract  existed,  acts  which  might  not  in 
themselves,  and  irrespectively  of  the  lapse  of  time,  have  been 
sufficient  to  take  the  case  out  of  the  statute,  have  been  held 
to  have  that  effect  (g}. 

But  there  can  be  no  part  performance  of  an  incomplete  What  acts 
contract  (h) ;   and  an  act  which  is  merely  introductory  or 
ancillary  to  a  contract,  or  which,  though  in  truth  done  in 
performance  of  a  contract,  admits  of  explanation  without 
supposing  a  contract,  is  not  sufficient  to  take  the  case  out  of 

(d)  Wills  v.  Stradling,  (1797)  3  Ves.  378,  382. 

(e)  Miller  and  Aid-worth,  Ltd.  v.  Sharp,  1899,  1  Ch.  622;   68  L.  J. 
Ch.   322.     But  see  Chaproniere  v.  Lambert,  1917,  2  Ch.  356. 

(/)  1921,  2  Oh.  26. 

(g)  Blachford  v.  Kirkpatrick,  (1842)  6  Beav.  232;  12  L.  J.  Ch.  108. 

(A)  Thynne  v.  Earl  of  Glengall,  (1848)  2  H.  L.  C.  131,  158;  and  see 
Parker  v.  Smith,  (1844)  1  Col.  623;  Phillips  v.  Edwards,  (1864)  33 
Beav,  440. 
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the  statute  (i):  e.g.,  the  delivery  of  the  abstract,  giving 
directions  for  the  conveyance,  or  having  the  estate  surveyed 
or  valued  (fc) :  payment  of  a  sum  alleged  to  be  part  or 
even  all  of  the  purchase-money  (1} ;  or  the  mere  retention 
of  possession  by  a  tenant  after  the  determination  of  his 
tenancy,  but  before  notice  to  quit(ra).  Possession  obtained 
wrongfully  by  the  plaintiff,  of  course,  cannot  avail  him  (n) ; 
nor  will  the  fact  of  his  having  done  acts  which  would,  except 
under  a  contract,  have  amounted  to  trespass  (o).  And  it  has 
been  held  that  payment  of  rent  in  advance,  under  a  parol 
agreement  for  a  lease,  where  the  lessee  has  not  taken  posses- 
sion is  not  such  part  performance  as  will  take  a  case  out  of 
the  statute  (p). 

With  reference  to  the  contracts  of  corporations,  the 
doctrine  of  part  performance  is  confined  to  cases  where,  as 
under  the  Statute  of  Frauds,  special  evidence  of  the  contract 
is  made  necessary:  and  it  cannot  be  made  use  of  to  defeat 
the  doctrine  of  ultra  vires  (q).  But  a  corporation,  equally 
with  an  individual,  may,  it  would  seem,  be  bound  by  part 


(t)  Dale  v.  Hamilton,  (1846)  5  Ha.  at  p.  381;  and  see  Gunter  v. 
Halsey,  (1739)  Amb.  586;  Lacon  v.  Mertins,  (1743)  3  Atk.  at  p.  4; 
Ex  p.  Hooper,  (1815)  19  Ves.  at  p.  479. 

(/fc)  Whaley  v.  Bagnel,  (1765)  1  Br.  P.  C.  345;  Cole  v.  White,  (1767) 
cited  1  Br.  C.  C.  409;  Redding  v.  Wilkes,  (1791)  3  ib.  400;  Whitchurch 
v.  Bevis,  (1789)  2  ib.  559;  Clerk  v.  Wright,  (1737)  1  Atk.  12;  Bawdes 
v.  Amhurst,  (1715)  Pr.  Ch.  402;  Cooke  v.  Tombs,  (1794)  2  Anat.  at 
p.  425;  Thomas  v.  Blackman,  (1844)  1  Col.  301;  Phillips  v.  Edioards, 
(1864)  33  Beav.  440;  Sug.  14th  ed.  140. 

(0  Clinan  v.  Cooke,  (1802)  1  Sch.  &  L.  at  p.  40;  Watt  v.  Evans, 
(1834)  4  Y.  &  O.  579;  Hughes  v.  Morris,  (1852)  2  D.  M.  &  G.  at 
p.  356;  21  L.  J.  Ch.  761;  Humphreys  v.  Green,  (1882)  10  Q.  B.  D. 
148;  52  L.  J.  Q.  B.  140;  Maddison  v.  Alderson,  (1883)  8  A.  C.  at 
p.  479;  52  L.  J.  Q.  B.  737. 

(w»)  Wills  v.  Stradling,  (1797)  3  Ves.  at  p.  381;  Brennan  v.  Bolton, 
(1842)  2  D.  &  War.  349. 

(«)  Sug.   14th  ed.  151;  Cole  v.  White,  (1767)  cited  1  Br.  C.  C.  409. 

(o)  Phillips  v.  Alderton,  (1875)  24  W.  R.  8;  cf.  sup.  p.  890. 

(p)  Thursby  v.  Eccles,  (1901)  49  W.  R.  281;  Chaproniere  v.  Lambert, 
1917,  2  Ch.  356. 

(?)  See  Hunt  v.  Wimbledon  Local  Bd.,  (1878)  3  C.  P.  D.  208,  214; 
47  L.  J.  C.  P.  540;  48  L.  J.  C.  P.  207;  cf.  Crook  v.  Corp.  of  Seajord, 
(1871)  6  Oil.  551. 
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performance  where  the  contract  is  intra  vires  (r) ;   but  not  Chap.  XVII. 
(serrible)  if  the  contract  is  one  which  requires  to  be  under  - 
seal  (s). 

Marriage  is  not,  for  the  purposes  of  specific  performance,  Marriage  as 
considered  a  part  performance  of  a  parol  contract,  for  which 
it  forms  the  consideration  (t).  Thus,  where  instructions 
were  given  to  a  solicitor  to  prepare  a  settlement  of  the 
intending  husband's  property,  but  it  could  not  be  ready 
by  the  time  fixed  for  the  marriage,  and  there  was  no 
antenuptial  contract,  a  settlement  made  shortly  after  the 
marriage  was  held  fraudulent  and  void  as  against  the 
husband's  creditors  (u).  And  where  an  infant  before 
marriage  by  letter  promised  to  settle  certain  specified  pro- 
perty on  his  wife,  and  fifteen  years  after  the  marriage  by  a 
deed,  which  did  not  refer  to  the  letter,  settled  other  property 
than  that  mentioned  in  the  letter,  and  upon  different  trusts, 
it  was  held  that  the  settlement  was  merely  voluntary,  and 
that  a  purchaser  from  the  husband  of  part  of  the  settled 
property  was  entitled  to  specific  performance  (x).  So,  where 
a  draft  settlement  was  prepared  according  to  instructions 
given  by  the  intending  husband,  but,  before  it  was  finally 
approved,  the  idea  of  a  settlement  was  abandoned  on  his 
verbal  promise  that  he  would  forthwith  execute  a  will 
leaving  his  wife  all  her  own  property,  and  such  a  will  was 
executed  immediately  after  the  marriage  ceremony,  but  was 
subsequently  revoked,  it  was  held  that  the  execution  of  the 
will,  which  was  in  itself  a  mere  revocable  instrument,  was 
not  sufficient  to  constitute  part  performance  («/).  On  appeal 

(;•)  Wilson  v.  West  Hartlepool  R.  Co.,  (1865)  2  D.  J.  &  S.  475;  34 
L.  J.  Ch.  241;  Fry,  6th  ed.  pp.  306—7. 

0)  Hoare  v.  Kingsbury  U.  D.  C.,  1912,  2  Ch.  452. 

(<)  Spur g eon  v.  Collier,  (1758)  1  Ed.  55;  Taylor  v.  Beech,  (1749)  1 
Ves.  sen.  at  p.  298;  Lassence  v.  Tierney,  (1849)  1  M.  &  G.  at  p.  572; 
Goldicutt  v.  Townsend,  (1860)  28  Beav.  445;  Hammersley  v.  fie  Biel, 
(1845)  12  O.  &  F.  45,  64,  n.;  Caton  v.  C.,  (1867)  L.  B.  2  II.  L.  127; 
35  L.  J.  Ch.  292;  36  L.  J.  Ch.  886. 

(M)  Warden  v.  Jones,  (1857)  2  D.  &  J.  76;  27  L.  J.  Ch.  190. 

(a;)  Trowell  v.  Shenton,  (1878)  8  Ch.  D.  at  p.  318;  47  L.  J.  Ch.  738. 

(y)  Caton  v.  C.,  (1866)  1  Ch.  137;  35  L.  J.  Ch.  292;  36  L.  J.  Ch. 
886;  cf.  Vincent  v.  V.,  (1887)  56  L.  T.  243.  Cf.  Lowry  v.  Reid,  1927, 
N.  Ir.  142. 
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to  the  House  of  Lords  the  question  of  part  performance 
-  was  not  argued;  and  the  decision  of  Lord  Cranworth  was 
affirmed,  on  the  simple  ground  that  there  was  no  sufficient 
memorandum  signed  by  the  party  to  be  charged  (2). 

A  written  agreement  after  marriage  will  make  good  a  parol 
agreement  before  marriage  as  an  ante-nuptial  contract  (a). 
So,  also,  a  parol  agreement  before  marriage  will  become 
binding  and  enforceable,  if  followed, by  a  change  of  possession 
or  other  acts  of  part  performance,  executed  upon  the  faith 
of  the  verbal  agreement  (6).  Thus,  where  one  of  the  con- 
tracting parties  verbally  agrees,  as  the  consideration  for 
the  marriage,  to  settle  an  estate,  and,  on  the  faith  of  that 
promise,  the  other  contracting  party,  or  some  person  acting 
on  his  or  her  behalf,  makes  a  settlement  and  the  marriage 
is  solemnised,  the  settlement  so  made  is  a  sufficient  act  of 
part  performance  to  take  the  case  out  of  the  statute  (c). 
So,  where  a  marriage  was  contracted,  and  a  settlement  made 
by  the  husband,  on  the  faith  of  representations  by  his  wife's 
father,  that  the  wife  upon  the  death  of  her  parents  would 
become  absolutely  entitled  to  one-third  of  certain  trust 
funds,  the  sole  surviving  child  of  the  marriage  was  held 
entitled  to  have  the  representations  made  good,  and  to 
have  a  subsequent  appointment  by  the  wife's  father,  which 
prevented  the  devolution  of  the  one-third  share,  set  aside  (d}. 
But  the  rule  holds  good  that  the  act  relied  upon  as  part 
performance  must  be  unequivocally  referable  to  the  contract 
which  it  is  intended  to  support.  Thus,  where  A.  consented 
to  the  marriage  of  her  daughter  with  B.,  on  the  faith  of  an 
unattested  paper  signed  by  C.,  stating  that  as  a  mark  of  his 
esteem  and  friendship  for  B.,  he  would  allow  B.  £500  a  year 
during  his  (C.'s)  life,  and  would  leave  B.  £10,000  by  will, 
it  was  held  that  there  was  no  sufficient  connection  between 

(z)  Caton  v.  C.,  (1867)  L.  B.  2  H.  L.  127. 

(a)  Barkworth  v.    Young,  (1856)  4  Dr.  1;  26  L.  J.  Ch.  153. 

(6)  Surcome  v.  Pinniger,  (1853)  3  D.  M.  &  G.  571;  Ungley  v.  U., 
(1877)  5  Ch.  D.  887;  48  L.  J.  Ch.  854;  Sharman  v.  S.,  (1892)  67 
L.  T.  834;  and  see  Cooper  v.  Wormald,  (1859)  27  Beav.  266. 

(c)  Hammersley  v.  De  Biel,  (1845)  12  C.  &  F.  45. 

(d)  Walford  v.    Gray,  (1864)  13  W.  R.  761;  Coverdale  v.  Eastwood, 
(1873)  15  Eq.  121;  42  L.  J.  Ch.  118. 
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C.'s  promise  and  the  consent  given  by  A.  to  the  marriage  to  Chap.  XVII. 
enable  a  claim  against  C.'s  estate  to  be  established  (e). 

Where  a  father  by  his  will  left  his  real  estate  to  his  two  Parol  family 
sons,  but  the  will,  for  want  of  due  attestation,  could  not  be 
admitted  to  probate,  and  the  elder  son,  who  inherited  the 
estate,  told  his  brother  on  several  occasions  that  the  property 
should  be  "not  mine,  nor  thine,  but  ours,"  and  it  was 
accordingly  held  by  them  as  tenants  in  common  for  nearly 
twenty  years,  the  Court  considered  this  to  be  a  sufficient 
proof  of  a  family  arrangement,  enforceable  against  the  elder 
brother  (/). 

In  one  case,  where  an  agreement  in  writing  for  a  three  Verbal  notice 

,  ,  ...        to  renew 

years  tenancy  reserved  to  the  tenant  the  option  of  requiring  lease,  and 


a  twenty-one  years'  lease  at  the  expiration  of  the  prior  term, 
V.-C.  Wigram  appears  to  have  considered  that  the  tenant's  tenant. 
verbal  notice  of  intention  to  take  the  new  lease,  accompanied 
by  retention  of  possession,  was  binding  upon  him  (#). 

Where  a  colliery  propietor,  under  the  mistaken  notion  that  Landowner's 
he  had  a  power  of  compulsorily  purchasing  land  for  'the 
purpose  of  a  railway,  wrote  to  the  landowner,  and,  referring  turc- 
to  such  supposed  power,  offered  to  purchase  the  land  at  a  fair 
valuation,  and,  no  reply  being  given,  the  railway  was  made 
over  the  land  without  further  communication  with  him,  but 
with  his  full  knowledge;  and  then,  after  a  fruitless  negotia- 
tion as  to  the  price  to  be  given  for  the  land,  the  landowner 
commenced  an  ejectment  upwards  of  three  years  after  the 
railway  had  been  finished;  the  same  learned  judge,  on 
motion,  restrained  the  action,  upon  the  colliery  proprietor 
paying  into  Court  a  sum  equal  to  the  value  of  the  land  (#). 

(e)  Dashwood  v.  Jermyn,  (1879)  12  Ch.  D.  776. 

(/)  Williams  v.  W.,  (1865)  2  Dr.  &  S.  378;  (1867)  2  Ch.  294;  36 
L.  J.  Ch.  200,  419;  see,  too,  Good  v.  C.,  (1863)  33  Beav.  314;  33  L.  J. 
Ch.  273. 

($r)  Beatson  v.  Nicholson,  (1842)  6  Jur.  620. 

(h)  Powell  v.  Thomas,  (1848)  6  Ha.  300;  Wavering's  case,  cited  5  Ves. 
690;  Luke  of  Devonshire  v.  Eglin,  (1851)  14  Beav.  530;  20  L.  J.  Ch. 
495;  cf.  Ramsden  v.  Dyson,  (1866)  L.  R.  1  H.  L.  129,  170;  Eankart  v. 
Tennant,  (1870)  10  Eq.  141;  39  L.  J.  Ch.  809;  Plimmer  v.  Mayor  of 
Wellington,  (1884)  9  A.  O.  699;  53  L.  J.  P.  C.  104. 

19  (2) 
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Chap.  XVII.    So,  where  a  canal  was  made  over  land  with  the  consent  of 

LJ —  the  freeholder,  and  compensation  was  paid  to  the  tenant, 

but  the  amount  of  compensation  which  the  freeholder  was 
to  receive  remained  unsettled,  his  representatives  and  parties 
claiming  under  him  by  purchase,  with  notice  of  the  facts, 
were  restrained  at  the  expiration  of  the  tenancy  from  assert- 
ing their  legal  rights  (i) . 

Plaintiff ,  how       Where    the    Court   is    satisfied    of    the    existence   of    an 
show  precise    agreement    it  will    endeavour    to    ascertain    its    terms  (fc). 

terms  of          Immaterial  terms,  although  stated  in  the  pleadings,  need  not 
contract. 

be  proved  (/). 


At-is  of  part 
performance 
must  be 
referable  to 
the  agree- 
ment ; 


and  its 
material 
terms  must 
be  clearly 
shown . 


Where  a  parol  agreement  is  sought  to  be  specifically 
enforced,  on  the  ground  of  part  performance,  it  must  be 
distinctly  shown  what  are  the  terms  of  the  agreement  which 
have  been  partly  performed,  and  that  the  acts  of  part  per- 
formance are  referable  to  that  agreement  (m}. 

But,  although  the  Court  will  endeavour  to  put  a  reasonable 
interpretation  upon  vague  expressions  (w) ;  and,  in  construing 
them,  will  consider  the  surrounding  circumstances,  and  the 
conduct  of  the  parties  in  relation  to  the  contract  (o);  yet,  if 
the  final  result  of  all  the  evidence  which  can  be  procured  is 


(»)  Duke  of  Beaufort  v.  Patrick,  (1853)  17  Beav.  60;  22  L.  J.  Ch.  489. 

(£)  See  Allan  v.  Bower,  (1790)  3  Br.  C.  C.  149;  Clinan  v.  Cooke, 
(1802)  1  Sch.  &  Lef.  at  p.  38;  Boardman  v.  Mostyn,  (1801)  6  Yes.  467, 
471;  Morphett  \.  Jones,  (1818)  1  Sw.  172;  Price  v.  Assheton,  (1834) 
1  Y.  &  O.  82;  4  L.  J.  N.  S.  Ex.  Eq.  3;  Dale  v.  Hamilton,  (1846)  5  Ha. 
at  p.  381;  16  L.  J.  Ch.  397;  Mundy  v.  Jollife,  (1839)  5  M.  &  C.  167, 
177;  and  see  Crook  v.  Corp.  of  Seaford,  (1871)  6  Ch.  551;  Laird  v. 
Birkenhead  R.  Co.,  (1859)  Johns.  500;  29  L.  J.  Ch.  218;  Wilson  v. 
'West  Hartlepool  R.  Co.,  (1865)  2  D.  J.  &  S.  475;  34  L.  J.  Ch.  241: 
Sug.  14th  ed.  148. 

(0  Gregory  v.  Miff  hell,  (1811)  18  Ves.  328;  Mundy  v.  Jolliffe,  sup. 

(m)  Per  Lord  Romilly,  Price  v.  Salisbury,  (1863)  32  Beav.  446,  459; 
aff.  ib.  461.  And  see  Dickinson  v.  Barrow,  1904,  2  Ch.  339;  73  L.  J. 
Ch.  701. 

(»)  Sanderson  v.  Cockermouth  R.  Co.,  (1849)  11  Beav.  497;  Richardson 
v.  Eyton,  (1852)  2  D.  M.  &  G.  79. 

(0)  See  Oxford  v.  Provand,  (1868)  L.  R.  2  P.  C.  135;  and  cf.  Rumble 
v.  Heygate,  (1870)  18  W.  R.  749;  Waring  4-  Gillow,  Ltd.  v.  Thompson, 
(1912)  29  T.  L.  R.  154. 
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to  leave  the  material  terms  of  the  agreement  doubtful,  it  Chap.  XVII. 

can  make  no  decree.     Thus,  where  it  remained  uncertain  - 

whether   the  purchase-money  did  or   did  not   include   the 

timber,  the  Court  declined  to  interfere  (p}  ;   so,  where  an 

agreement  for  a  lease  did  not  state  the  length  of  the  term  (#), 

or  the  date  at  which  it  was  to  commence  (V),  or  at  which 

an  increased  rent  was  to  become  payable  (s)  ;  so,  where  on 

a  contract  for  a  lease  for  lives  the  lives  were  not  named, 

nor  the  person  who  was  to  name  them(£);   so,  where  the 

construction  of  the  agreement  depended  upon  the  meaning 

of  an  "&c."(w);   so,  where  the  agreement  was  to  take  a 

lease  of  a  house  if  the  drawing-rooms  were  "  handsomely 

decorated  according  to  the  present  style  "  (#);  so,  where  the 

contract  was  to  take  the  conveyance  "  in  the  model  form  of 

conveyance  specially  prepared,"  and  no  model  form  had  been 

prepared  (xx)  ;  so,  where  the  contract  is  silent  as  to  the  means 

of  access  to  the  land,  and  it  is  uncertain  whether  a  permanent 

right  of  way  can  be  conferred  on  the  purchaser  (y}.     And  Part  per- 

in  the  case  of  a  purchase  of  separate  lots  under  separate  parol  to  one  lot  will 

contracts,  part  performance  as  to  one  lot  will  not  set  up  the  not  affect 

another  lot. 
agreement  as  to  another  lot  (z). 

3rd.  Where    the   defendant,  by  his   defence,  admits    the  Admission  of 
agreement  as  alleged  in  the  statement  of  claim,  and  does  not 


claim  the  benefit  of  the  statute,  the  Court  will  order  specific  atld  statute 

not  insisted 
;  on. 

(p)  Reynolds  v.  Waring,  (1831)  You.  346. 

(?)  Clinan  \.  Cooke,  (1802)  1  Sch.  &  I/.  22. 

0)  Blore  v.  Sutton,  (1817)  3  Mer..  237;  Re  Lander  and  Eaylei/,1892, 
3  Ch.  41,  48;  61  L.  J.  Ch.  707. 

(s)  Lord  Ormond  v.  Anderson,  (1813)  2  Ball  &,  B.  363. 

(0  Wheeler  v.  D'Esterre,  (1814)  2  Dow,  359;  but  see  Fitzgerald  v. 
Vicars,  (1839)  2  D.  &  Wai.  298. 

(a)  Price  v.  Griffith,  (1851)  1  D.  M.  &  G.  80;  21  L.  J.  Ch.  78;  and 
see  Tatham  v.  Plait,  (1852)  9  Ha.  660;  Stuart  v.  L.  $  N:  W.  R,  Co,, 
(1852)  1  D.  M.  &  G.  721;  21  L.  J.  Ch.  450.  But  see  Hay-wood  v.  Cope 
(1858)  25  Beav.  140;  27  L.  J.  Ch.  468;  Parker  v,  Taswell,  (1858)  2 
D.  &  J.  559;  27  L.  J.  Ch.  812;  Cooper  v.  Hood,  (1858)  26  Beav.  293; 
28  L.  J.  Ch.  212. 

(#)  Taylor  v.  Portington,  (1855)  7  D.  M.  &  G.  328;  .but  see  Samuda 
\.  Lawford,  (1862)  4  Gif.  42;  and  Dear  v.  Ferity,  (1869)  38  L.  J.  Ch. 
486.  (xx)  Stimson  v.  Gray,  1929,  1  Ch.  629. 

(y)  Denne  v.  Light,  (1857)  a  D.  M.  &  G.  774;  26  L.  J.  (3h.  459. 

(z)  Buckmaster  v.  Harrop,  (1807)  13  Ves.  at  pp.  465,  474.      .     , 
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Pleading,  a 
sufficient 
memo- 
randum. 


Chap.  XVII.  performance  against  him;  or,  if  he  die  before  judgment,. 
—  against  his  representatives  (a).  And,  if  he  admits  a  different 
agreement  from  that  alleged  in  the  statement  of  claim,  the 
plaintiff  may  amend  and  take  the  benefit  of  the  admission  (&) ; 
but,  in  any  case,  the  plaintiff  in  relying  on  the  admission,, 
is  bound  by  its  terms,  and  cannot  vary  them  by  iparol 
evidence  (c).  If  the  defendant,  although  admitting  the 
agreement,  pleads  the  statute  (<?),  no  order  can  be  made 
against  him  (e).  It  has  been  held,  however,  that  a  defence- 
signed  by  counsel  admitting  a  parol  agreement  alleged  in 
the  statement  of  claim  is  a  sufficient  memorandum  within 
the  statute  (/).  But  such  a  memorandum  is  not  available 
to  the  plaintiff  in  the  same  action;  the  strict  course  is  for 
the  plaintiff  to  commence  a  new  action,  relying  upon  the 
defence  in  the  first  action  as  a  memorandum  (g). 

Parol  varia-  Where  a  plaintiff  alleges  a  written  agreement  with  a  parol 
of  defendant,  variation  in  favour  of  the  defendant,  and  offers  to  perform 
the  agreement  with  the  variation,  the  Court  will  enforce 
specific  performance,  although  the  defendant  insists  on  the 
statute  (ft);  provided  that  there  is  a  "final  and  complete 
agreement"  (i). 


Purchaser 
cannot,  in 
general,  en- 


The  plaintiff,  however,  as  a  general  rule,  if  suing  on  a 
written  contract,  is  bound  by  its  terms;  and  cannot,  upon  the 

(a)  Gunter  v.  Halsey,  (1739)  Arab.  586;  A.-G.  v.  Day,  (1749)  1  Ves. 
sen.  221;  Sug.  14th  ed.  156;  see  Parker  v.  Smith,  (1845)  1  Coll.  at 
p.  615;  Ridgway  v.  Wharton,  (1854)  3  D.  M.  £  G.  677,  689;  (1857) 
6  H.  L.  C.  238;  27  L.  J.  Ch.  46. 

(6)  Lindsay  v.  Lynch,  (1804)  2  Sch.  &  L.  at  p.  9. 

(c)  Pym  v.  Blackburn,  (1796)  3  Ves.  34. 

(d)  As  to  the  necessity  for  expressly  pleading  the  statute,  see  Ord.  XIX. 
r.  15. 

(e)  Whitchurch  v.  Bevit,  (1789)  2  Br.  C.  C.  559;   Blagden  v.  Brad- 
bear,  (1806)  12  Ves.  at  p.  466;  see  Moore  v.  Edwards,  (1798)  4  Vea. 
23;    Cooth  v.  Jackson,  (1801)  6  Ves.  at  p.  37;   Rowe  v.  Teed,  (1808) 
15  Ves.  at  p.  375;  Jackson  v.  Oglaiidcr,  (1865)  2  H.  &  M.  465. 

(/)  Grindell  v.  Bass,  1920,  2  Ch.  487;  Far,  Smith  §  Co.  v.  Messeis, 
Ltd.,  1928,  1  K.  B.  397. 

(^)  Lucas  v.  Dixon,  (1889)  22  Q.  B.  D.  357;  Far,  Smith  4-  Co.  v. 
Messere,  Ltd.,  sup. 

(A)  Martin  v.  Pycroft,  (1852)  2  D.  M.  &  G.  785;  22  L.  J.  Ch.  94;. 
Vouillon  v.  States,  (1856)  2  Jur.  N.  S.  847;  25  L.  J.  Ch.  875. 

(»)  Allsopp  v.  Orchard,  1923,  1  Ch.  323,  331. 
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ground  of  fraud,  surprise  or  mistake,  seek  to  vary,  or  add  to  Chap.  XVII. 
its  contents  (fe)  :   except,  perhaps,  where  the  fraud  consists 
in  a  refusal  to  accede  to  a  promised  variation  upon  the  faith 


of  which  the  plaintiff  entered  into  a  written  agreement  (?)  ;  °f  written 

<»         i    i  ,  •  IA       ii    "    _»jT  L  contract  with 

or  in  a  fraudulent  preparation  or  alteration  of  the  agreement  parol  varia- 
so  as  to  make  it  inconsistent  with  the  real  intention  of  the  tlon- 
parties;  or  where,  by  mistake,  an  agreement  not  expressing 
the  real  intention  of  the  parties  is  executed,  and  the  mistake 
is  admitted  by  the  defence,  or,  not  being  denied  by  the 
defence,  is  proved  by  unexceptionable  evidence  (m). 

Where  the  plaintiff  alleged  that  he  had  executed  an  agree- 
ment to  erect  six  houses  by  mistake  for  four  houses,  and 
that  he  had  erected  the  four  houses  which  was  the  number 
intended,  and  claimed  damages  for  breach  of  the  contract 
on  the  defendant's  part,  while  the  defendant  denied  the 
mistake,  North,  J.,  admitted  parol  evidence  to  prove  the  Rectification 
mistake,  and  expressed  his  opinion  that  under  the  Jud.  Act,  ^ 
1873,  the  Court  had  jurisdiction  to  order  an  agreement  to  ance. 
be  rectified,  and  to  order  specific  performance  of  the  contract 
so  rectified  (ri)  .  This  ruling  is  now  established  by  decisions 
of  the  Court  of  Appeal  and  the  Privy  Council  (o). 

If  the  defendant  wishes  to  resist  specific  performance  with 
a  variation,  he  should  state  the  true  terms  of  the  agreement, 

(&)  Marquis  of  Townshend  v.  Stangroom,  (1801)  6  Ves.  328;  Price  v. 
Dyer,  (1810)  17  Ves.  356;  Clowes  v.  Higginson,  (1813)  1  Ves.  &  B.  524; 
(Earl  of  Darnley  v.  L.  C.  $  D.  R.  Co.,  (1867)  L.  E.  2  H.  L.  43;  36 
L.  J.  Ch.  404;  Selling  v.  Thomas,  (1874)  17  Eq.  303;  43  L.  J.  Oh.  506. 

(I)  Pember  v.  Mathers,  (1779)  1  Br.  O.  C.  52,  54;  Sug.  14th  ed.  .174; 
but  see  Clarke  v.  Grant,  (1807)  14  Ves.  519,  525. 

(»»)  Sec  Lord  Thurlow's  judgment  in  Lord  Irnham  v.  Child,  (1781) 
1  Br.  O.  O.  at  p.  94;  Lord  Eldon's  remarks,  (1801)  6  Ves.  339;  Sir  John 
Leach's  argument  as  counsel  for  the  defendant,  in  Woollam  v.  Hearn, 
(1802)  7  Ves.  at  p.  215;  2  Wh.  &  T.  L.  C.  9th  ed.  p.  464  and  notes; 
and  see  the  judgment  in  A.-G.  v.  Sitwell,  (1835)  1  Y.  &  C.  at  p.  583  ; 
5  L.  J.  N.  S.  Ex.  Eq.  86;  Forgione  v.  Lewis,  1920,  2  Ch.  326;  U.S.A. 
v.  Motor  Trucks,  Ltd,.,  1924,  A.  C.  196;  and  see  Preston  v.  Luck,  (1884) 
27  Ch.  D.  497;  Berners  v.  Fleming,  1925,  Ch.  264. 

00  Olley  v.  Fisher,  (1886)  34  Ch.  D.  367;  56  L.  J.  Ch.  208. 

(o)  Craddock  Bros.,  Ltd.  v.  Hunt,  192-2,  2  Oh.  809;  1923,  2  Oh.  136; 
United  States  v.  Motor  Trucks,  Ltd.,  1924,  A.  C.  196,  202;  and  see 
Thompson  v.  Hickman,  1907,  1  Oh.  p.  561.  May  v.  Plait,  1900,  1  Ch. 
616,  must  be  treated  as  overruled. 
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Chap.  XVII. 
Sect.  4. 


Subsequent 
parol  varia- 
tion can  only 
be  enforced, 
if  part  per- 
formed . 


and  how  the  actual  agreement  differs  from  that  set  up  by 
the  plaintiff,  and  should  offer  to  perform  the  contract  alleged 
by  himself  to  be  the  true  one  (•p).  A  subsequent  parol 
variation  cannot  be  enforced  by  the  plaintiff  (q),  unless  there 
have  been  such  a  part  performance  of  the  varied  agreement 
as  would  support  a  judgment  in  the  case  of  an  original 
independent  agreement  (r). 


Section  5. 


Variation  oF 
the  written 
agreement, 
the  defence 
set  up. 


Admissibility 
of  parol 
evidence. 


1st,  Fraud 
or  mietake 
affecting 
terms  of 
agreement. 


(5)  Variation  of  the  uritten  agreement  set  up  by  defendant 
— fraud — mistake — misrepresentation — part  perform- 
ance of  parol  variation. 

It  is  competent  for  the  defendant  to  set  up  a  variation  from 
the  written  contract;  and  it  will  depend  on  the  circumstances 
of  each  case  whether  this  will  defeat  the  plaintiff's  right  to 
specific  performance,  or  whether  the  Court  will  perform  the 
contract  with  the  variation  if  established  (s). 

The  admissibility  of  parol  evidence  by  way  of  defence  to 
a  claim  for  specific  performance  of  a  written  agreement,  in 
its  unvaried  terms,  may  be  considered  with  reference  to  four 
classes  of  cases: — 

1st.  Cases  where  the  defence  is,  that  by  fraud,  or  mistake, 
the  written  agreement  is,  in  terms,  different  from  that  which 
the  defendant  supposed  it  to  be,  when  he  executed  it;  this, 
if  proved,  will  generally  negative  the  plaintiff's  right  to 
specific  performance  except  with  the  variation  (£). 


O)  Smith  v.  Wheatcroft,  (1878)  9  Ch.  D.  223,  229;  47  L.  J.  Ch.  745; 
and  see  Berners  v.  Fleming,  1925,  Ch.  264. 

(?)  Robson  v.  Collins,  (1802)  7  Ves.  130,  133;  Xurse  v.  Lord  Seymour, 
(1851)  13  Beav.  254;  Vezey  v.  Rashleigh,  1904,  1  Ch.  634;  73  L.  J. 
Ch.  422;  inf.  p.  905. 

(r)  See  Jordan  v.  Sawkin-s,  (1791)  1  Ves.  402;  Price  v.  Dyer,  (1810) 
17  Ves.  356;  Pan  v.  Corpe,  (1834)  3  M.  &  K.  269,  277;  and  Sug.  14th  ed. 
164. 

(«)  See  London  $  Birmingham  R.  v.  Winter,  (1840)  Cr.  &  Ph.  57,  62. 

(0  See  Joynet  v.  Statham,  (1746)  3  Atk.  388;  Woollam  v.  Hearti, 
(1802)  7  Ves.  211  j  2  -Wh.  &  T.  L.  C.  9th  ed.  464;  Sug.  14th  ed.  157; 
Marquis  Townshend  v.  Stangroom,  (1801)  6  Ves.  328;  Ramsbottom  V. 
Gosden,  (1812)  1  Ves.  &  B.  165;  Garrard  v.  Grinling,  (1818)  2  Sw.  244; 
Lord  Gordon  v.  Marquis  of  Hertford,  (1817)  2  Mad.  106,  120;  Cliaan  v. 
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2ndly.  Cases  where  the  defence  is,  that  by  fraud,  mistake,  Chap.  XVII. 
or  surprise,  the  defendant  executed  the  written  agreement 


under  a  reasonable  misapprehension  not  as  to  its  terms,  but 

as  to  its  effect.     Here,  also,  the  Court  will  sometimes  refuse  surprise, 

to  make  a  decree  according  to  the  strict  construction  (M).         defendant 

to  enter  into 

Thus,  where  the  terms  of  the  agreement  are  ambiguous,  £fi^m^* 
so  that,  adopting  one  construction,  they  may  have  an  effect  bending  its 

which  the  defendant  reasonably  did  not  contemplate,  the 

n  a  \vhorc  the 
Court  has  refused  to  enforce  it  (#);  and  this,  even  where  the  terms  of  the 

defendant  himself  was  the  author  of  the  ambiguity,  and  the  af*6^611* 
plaintiff  supposed  himself  to  be  buying  all  he  claimed  (y}.  biguous; 
So,  where  the  defendant,  by  his  answer,  alleged  that  he 
made  his  offer,  and  signed  a  contract  for  the  purchase  of  an 
undivided  moiety  of  an  estate,  under  the  erroneous  belief 
that  the  rental  stated  in  the  particulars  was  that  of  the  moiety, 
and  not  of  the  whole  estate,  and  the  wording  of  the  particulars 
justified  a  doubt  as  to  its  meaning,  the  Court  Tefused  to 
enforce  specific  performance  (0)  :  so,  where  the  defendant 
assumed  that  his  contract  for  the  purchase  of  a  dwelling- 
house  included  an  adjoining  yard,  and  the  contract  was  so 
framed  as  to  leave  it  doubtful  whether  it  was  included  or 
not  (a).  So,  where  the  defendant  was  misled  by  the  sale 
plan  as  to  the  boundaries  of  the  purchased  property  (6).  So, 

Cooke,  (1802)  1  Sch.  &  L.  at  pp.  38,  39;  Wood  v.  Scarth,  (1855)  2 
K.  &;  J.  33;  Wright  v.  Goff,  (1856)  2  Jur.  N.  S.  481;  and  see  Vouillon 
v.  States,  ib.  845;  25  L,.  J.  Ch.  875. 

(«)  Lord  Gordon  v.  Marquis  of  Hertford,  sup.;  Fry,  6th  ed.  p.  358. 
But  see  Tamplin  v.  James,  (1880)  15  Ch.  D.  215;  Eastes  v.  Suss,  1914, 
1  Ch.  p.  480. 

(#)  Calverley  v.  Williams,  (1790)  1  Ves.  210;  Higginson  v.  Clowes, 
(1808)  15  Ves.  516;  Clowes  v.  Higginson,  (1813)  1  Ves.  &  B.  524; 
V.-C.  Wigram's  judgment  in  Manser  v.  Back,  (1848)  6  Ha.  pp.  447, 
448;  and  see  Wood  v.  Scarth,  (1855)  2  K.  &  J.  33.  In  Jenkinson  v. 
Pcpys,  cited  (1801)  6  Ves.  330,  the  evidence  appears,  in  fact,  to  have 
been  offered  on  behalf  of  the  plaintiff  instead  of  the  defendant:  see  (1808) 
15  Ves.  522,  and  (1848)  6  Ha.  447. 

(y)  Neap  v.  Abbott,  (1838)  C.  P.  Coop.  333;  Manser  v.  Back,  sup.; 
Twentyman  v.  Barnes,  (1848)  12  Jur.  743. 

(2)  Swaisland.  v.  Dearsley,  (1860)  29  Beav.  430;  30  L.  J.  Ch.  652. 

(a)  Moxey  v.  Bigwood,  (1862)  8  Jur.  N.  S.  803;  and  see  8.  C.,  (1864) 
10  ib.  597. 

(6)  Denny  v.  Hancock,  (1870)  6  Ch.  1;  Brewer  v.  Brown,  (1884)  28 
€h.  D.  309;  54  L.  J.  Ch.  605;  and  see  Yandle  v.  Sutton,  1922,  2  Ch.  199. 
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Chap.  XVII. 
Sect.  5. 


but  mere 
suspicion  of 
fraud  is  not 
a  sufficient 
ground  for 
relief; 


where  the  defendant  made  a  mistake  in  calculating  the 
purchase-money  which  he  was  willing  to  take,  and  offered  to 
sell  the  estate  for  £1,250  instead  of  £2,250  as  he  had 
intended  (c).  So,  where  the  written  contract  which  the 
plaintiff  sought  to  enforce  was  silent  as  to  any  restrictive 
conditions,  extrinsic  evidence  was  admitted  to  prove  a  prior 
restrictive  parol  agreement,  and  specific  performance  of  the 
written  contract  was  refused  (d). 

In  Tamplin  v.  James  (e),  James,  L.  J.,  observed  that  some 
of  the  cases  had  gone  too  far,  but  that  most  of  those  in 
which  a  defendant  had  escaped  on  the  ground  of  mistake,  not 
contributed  to  by  the  plaintiff,  were  cases  where  hardship 
amounting  to  injustice  would  have  been  inflicted  on  the 
defendant  by  holding  him  to  his  bargain,  and  it  would  be 
unreasonable  to  hold  him  to  it.  The  want  of  any  professional 
adviser  on  the  part  of  the  defendant  is  insufficient  to  negative 
the  right  to  specific  performance — no  fraud  being  shown  (/) : 
nor  will  the  Court  allow  a  mistake  in  law  (#),  or  as  to  the 
legal  effect  of  the  language  of  the  contract,  unless  induced  by 
one  of  the  parties  (ft),  to  be  set  up  as  a  ground  for  resisting 
specific  performance  (i).  If  the  defendant  speculates  upon 
facts,  which  turn  out  contrary  to  his  expectation,  he  cannot 
rely  on  his  mistaken  view;  and  his  own  personal  mistake 
as  to  the  use  which  he  might  make  of  the  property  is 

(c)  Webster  v.  CecU,  (1861)  30  Beav.  62 ;  see  also  Aspinalls  to  Powell^ 
(1889)  60  L.  T.  595. 

(d)  Barnard  v.  Cave,  (1858)  26  Beav.  253. 

(e)  (1880)  15  Ch.  D.  215,  221;  and  see  Eastes  v.  Suss,  1914,  1  Ch. 
p.  480. 

(/)  Lightfoot  v.   Heron,  (1839)  3  Y.  &  C.  586. 

(^)  But  see  Cooper  v.  Phibbs,  (1867)  L.  E.  2  H.  L.  149,  170,  where 
Lord  Westbury  observed:  "It  is  said,  ' Ignorantia  juris  haud  excwat;' 
but  in  that  maxim  the  word  '  jits '  is  used  in  the  sense  of  denoting 
general  law,  the  ordinary  law  of  the  country.  But  when  the  word  '  jus  ' 
is  used  in  the  sense  of  denoting  a  private  right,  that  maxim  has  n<> 
application";  and  see  Earl  Beauchamp  v.  Winn,  (1873)  L.  E.  6  H.  L. 
223,  234. 

(A)  Powell  v.  Smith,  (1872)  14  Eq.  85;  41  L.  J.  Ch.  734;  Wilding  v. 
Sanderson,  1897,  2  Ch.  534,  550;  76  L.  J.  Ch.  467,  684;  and  see  Eastes 
v.  Suss,  1914,  1  Ch.  p.  480. 

(t)  Marshall  v.  Collett,  (1835)  1  Y.  &  C.  232,  238;  Mildniay  v. 
Hungerjord,  (1691)  2  Vern.  243. 
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unimportant.      And  a  purchaser   must  show  that  he  took  Chap.  X\  II. 

reasonable  care  to  ascertain  what  he  was  buying  before  he  - 

will  be  allowed  to  set  up  the  defence  of  mistake.      Thus, 

where  a  purchaser,  relying  on  his  knowledge  of  a  property, 

bought  it  without  looking  at  a  plan  which  would  have  shown 

him  his  mistake,  he  was  held  to  his  bargain  (fe). 

Mistake,  if  relied  on,  must  be  clearly  proved  (Z),  and  parol  and  mistake, 
evidence  is  admissible  for  the  purpose.     The  subsequent  acts 


of  the  parties  may  be  material  as  evidence  of  a  mistake  clearly 
entertained  at    the   time  when    the    contract  was    entered 
into  (m). 

3rdly.  Cases  where  the  defendant  has  obtained  the  Court's  3rdly,  Misre- 
protection,  when  he  has  executed  the  agreement,  knowing  or  unfulfilled 
its  terms  and  understanding  its  effect,  but  relying  upon  some  promise, 
misrepresentation  (n)  by  the  plaintiff,  or  his  agent  (o),  or  defendants 
upon  some  stipulation  which  goes  to  vary  the  written  agree-  ^*^ment 
ment,  but  which  the  plaintiff  refuses  to  fulfil:  e.g.,  a  parol  knowing  its 
promise  to  vary  the  terms  of  the  written  agreement  has  been  effect. 
admitted  as  a  defence  to  a  bill  seeking  its  specific  perform- 
ance (p).     So,  too,  where  there  was  a  parol  promise  by  the 
plaintiff  (the  purchaser)  that  the  defendant   (the  vendor) 
should  have  a  lease  of  the  property  which  he  had  in  writing 
agreed  to  sell  (q)  :  and  the  same  decision  has  been  come 
to  in  the  case  of  a  parol  promise  by  the  auctioneer,  on 
behalf  of  the  vendor,  to  allow  compensation  for  a  deficiency 

(A)  Tamplin  v.  James,  (1880)  15  Ch.  D.  215;  Goddard  v.  Jeffreys, 
(1882)  30  W.  R.  269;  51  L.  J.  Ch.  57;  Eastes  v.  ltuss,sup. 

(0  Clay  v.  Rufford,  (1851)  14  Jur.  803;  19  L.  J.  Ch.  295;  and  see 
Alvanley  v.  Kinnaird,  (1849)  2  M.  &  G.  1;  Earl  of  Darnley  v.  L.  C. 
$  D.  S.  Co.,  (1867)  L.  R.  2  H.  L.  43;  36  L.  J.  Ch.  404. 

(m)  Monro  v.  Taylor,  (1848)  8  Ha.  at  p.  56. 

(n)  Buxton  v.  Lister,  (1746)  3  Atk.  at  p.  386;  discussed  in  (1802)  7 
Ves.  219;  Lovell  v.  Hicks,  (1836)  2  Y.  &  C.  46;  5  L.  J.  N.  S.  Ex.  Eq. 
101;  sup.  p.  83  et  seg.,  and  p.  132  et  seq.;  Harris  \.  Kemble,  (1831) 
5  Bli.  N.  S.  730,  754;  7  L.  J.  (O.  S.)  Ch.  79. 

(o)  Mullens  v.  Miller,  (1882)  22  Ch.  D.  194;  52  L.  J.  Ch.  380. 

(p)  Clarke  v.  Grant,  (1807)  14  Ves.  519;  Micklethivait  v.  Nightin- 
gale, (1848)  12  Jur.  638;  Hammersley  v.  De  Siel,  (1845)  12  C.  &  F.  45, 
88;  Williams  v.  Jones,  (1886)  36  W.  R.  573. 

(?)  Vouillon  v.  States,  (1856)  2  Jur.  N.  S.  845,  847;  25  L.  J.  Ch.  875. 
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Chap.  XVII.  in  quantity;  the  right  to  which  was  in  effect  negatived  by 
-  the  particulars  (r).  So,  where  the  vendor  refused  to  perform 
his  agent's  engagement,  that  improvements  should  be  exe- 
cuted on  adjoining  property  (s).  But  if  the  plaintiff  offer 
to  perform  the  agreement  with  the  parol  variation,  this  is 
sufficient;  and  the  defendant  cannot  set  up  the  want  of  a 
complete  written  contract  (<). 


Contempora-        ^he  foregoing  cases  must  be  distinguished  from  those  in 

neous  but  ••  i_      i  T  , 

separate  which  the  purchaser  relies  for  his  defence  on  the  non-per- 
mentlagre  formance  of  a  parol  representation,  made  by  the  vendor 
contemporaneously  with  the  written  contract,  and  having 
relation  to  the  same  subject-matter,  but  which  in  fact  forms 
a  separate  agreement.  Non-performance  by  the  plaintiff  is, 
in  such  cases,  no  defence  to  an  action  by  him  for  specific 
performance  of  the  written  contract  (u).  Thus,  a  parol 
agreement  by  a  vendor  on  the  sale  of  a  flooded  mine  that 
he  will  pump  it  dry,  is  no  defence  to  his  action  for  specific 
performance  of  the  written  contract  (#).  The  defendant's 
right,  in  such  cases,  is  to  counter-claim  for  specific  perform- 
ance (claiming  in  addition,  or  alternatively,  damages)  in 
respect  of  the  separate  agreement. 

Collateral  The  result  is  the  same  where  the  collateral  and  separate 

forming  part   contract  is  not  made  by  parol,  but  forms  part  of  the  written 

of  written       agreement.     Thus,  in  Green  v.  Low(y),  by  an  agreement 

between  the  plaintiff  and  the  defendant,  the  plaintiff  agreed 

to  build  a  villa  on  land  of  the  defendant  and  to  insure  in  their 

joint  names  in  the  County  Fire  Office,  and  the  defendant 

(r)  Winch  v.  Winchester,  (1812)  1  Ves.  &  B.  375,  378;  and  see  Sug. 
14th  ed.  161,  162. 

(s)  Myers  v.  Watson,  (1851)  1  Sim.  N.  S.  523,  529;  Rose  \.  Watson, 
(1864)  10  H.  L.  C.  672;  35  L.  J.  Ch.  385. 

(0  Martin  v.  Pycroft,  (1852)  2  D.  M.  &  G.  785;  22  L.  J.  Ch.  94. 

(«<)  Fry,  6th  ed.  441. 

(*)  Phipps  v.  Child,  (1857)  3  Dr.  709;  Green  v.  Low,  (1856)  22 
Beav.  625;  cf.  Re  Adams  and  Kensington  Vestry,  (1884)  27  Ch.  D.  394; 
54  L.  J.  Ch.  87. 

(y)  (1856)  22  Beav.  625;  see  Croome  v.  Lediard,  (1833)  2  M.  i:  K. 
251,  260;  Starkey  v.  Barton,  1909,  1  Ch.  284;  Holli'lay  v.  Lockwood, 
1917,  2  Ch.  47. 
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agreed,  when  the  house  had  been  erected,  to  grant  a  lease  for  Chap.  xvii. 
99  years,  but  that  if  the  plaintiff  did  not  fully  perform  the 
agreement  on  his  part,  the  agreement  to  grant  a  lease  should 
be  void.  The  agreement  contained  a  clause  by  which  defen- 
dant agreed  that  he  would,  if  required,  within  two  years  after 
the  agreement,  sell  the  land  to  the  plaintiff  for  £500.  Plain- 
tiff erected  the  house  and  insured  it,  but  in  his  sole  name  and 
in  the  wrong  office,  and  within  the  two  years  he  exercised  his 
option  of  purchase.  It  was  held  that  the  right  to  purchase 
was  independent  of  the  right  to  a  lease,  and  specific  perform- 
ance of  the  agreement  for  sale  was  ordered. 

Where  a  stipulation  is  omitted  from  the  written  agree-  Stipulation 
meut,  upon  the  supposition  that  it  is  illegal  (2);  or  where  a  consent,  no 
party  having  bargained  for  the  insertion  of  a  particular  term,  defence- 
knowingly,  and  without  being  fraudulently  induced  thereto, 
executes  an  agreement  from  which  it  is  omitted  (a);  Equity 
will  hold  the  omission  binding. 

4thly .  Cases  where  the  written  agreement  is  varied  by  parol  4thly,  Subse- 
subsequently  to  its  execution.     In  these  cases  the  variation,  variation™ 
to  be  available  as  a  defence,  must  be  accompanied  by  such  Part  P,er~ 

/--i  •     formed. 

a  part-performance  as  would  enable  the  Court  to  enforce  it 
if  it  were  an  original  independent  agreement  (&);  subject, 
nevertheless,  to  the  practice  of  Equity  which  allows  parties, 
by  their  acts,  to  vary  the  original  agreement  in  respect  of 
matters  relating  to  title  and  the  time  for  completion  (c). 

0)  Lord  Irnham  v.  Child,  (1781)  1  Br.  C.  C.  92;  see  (1801)  6 
Ves.  332;  Sug.  14th  ed.  173. 

(«)  See  Shelburne  v.  Inchiquin,  (1784)  1  Br.  C.  C.  at  p.  350;  Jackson 
v.  Gator,  (1800)  5  Vee.  688;  Hick  v.  Jackson,  (1794)  4  Br.  C.  C. 
514,  518. 

(6)  See  Legal  v.  Miller,  (1750)  2  Ves.  sen.  299;  Price  v.  Dyer, 
(1810)  17  Ves.  356,  364;  Robinson  v.  Page,  (1826)  3  Rus.  114;  Sug. 
14th  ed.  165;  sup.  p.  9QO. 

(c)  Sug.   14th  ed.  165. 
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Section 6.  (6)  Defence  ivhere  complete  written  agreement; — (1)  per- 
sonal incapacity ; — (2)  nature  and  circumstances  of  con- 
tract; e.g.,  fraud  or  mistake ; — (3)  matters  relating  to 
the  estate; — (4)  title; — (5)  consideration; — (6)  plain- 
tiff's conduct  after  contract;  e.g.,  delay  or  election  of 
other  remedy. 

Defences  We  will  now  consider  those  grounds  of  defence  which, 

plete  written  assuming  the  existence  of  a  primd  facie*  valid  agreement, 
agreement.  may  negative  the  right  to  specific  performance.  These  may 
be  considered  under  the  following  heads:  1st,  the  personal 
capacity  of  the  parties  to  contract;  2nd,  the  nature  of  the 
agreement,  or  the  circumstances  under  which  it  was  entered 
into;  3rd,  the  estate  contracted  for;  4th,  the  title;  5th,  the 
consideration;  and  6th,  the  conduct  of  the  plaintiff  subse- 
quently to  the  agreement. 


1st,  Personal 
incapacity  to 
-contract. 


Personal  incapacity  on  the  part  of  the  defendant  to  enter 
into  the  contract  is,  of  course,  a  sufficient  defence  to  a  suit 
for  specific  performance;  unless,  having  acquired  or  recovered 
contracting  capacity,  the  defendant  has  confirmed  or  adopted 
the  agreement.  This  subject  has  been  dealt  with  in  an  earlier 
part  of  this  work  (d). 


2nd,  Matters        Where  the  contract  has  been  entered  into  for  an  illegal 

contract—0      purpose,  whether  the  same  be  expressly  prohibited  or  be 

illegality.        merely  the  subject  of  a  statutory  penalty,  Equity  will  refuse 

to  enforce  it  either  directly  or  indirectly  (e);   but  if  the 

(rf)  See  Ch.  I. 

O)  Thomson  v.  T.,  (1802)  7  Ves.  470;  SyJces  v.  Beadon,  (1879)  11 
Ch.  D.  170,  197;  48  L.  J.  Ch.  522;  De  Begnis  v.  Armistead,  (1833) 
10  Bing.  107;  Hiving  v.  Osbaldiston,  (1837)  2  M.  &  C.  53,  85;  6  L.  J. 
N.  S.  Ch.  161;  Gas  Light  Co.  v.  Turner,  (1840)  8  Sc.  609;  and  see 
Tomlinson  v.  Manchester  and  Birmingham  S.  Co.,  (1840)  2  R.  C.  104; 
Ritchie  v.  Smith,  (1848)  6  C.  B.  462;  18  L.  J.  C.  P.  9;  G.  N.  E. 
Co.  v.  E.  C.  R.  Co.,  (1851)  9  Ha.  306,  312;  L.  B.  £  S.  C.  £.  Co.  v. 
L.  $  S.  W.  R.  Co.,  (1859)  4  D.  &  J.  at  p.  389;  Shrewsbury  R.  Co. 
v.  L.  $  N.  W.  R.  Co.,  (1853)  4  D.  M.  &  G.  115;  (1857)  6  H.  L.  C. 
112;  26  L.  J.  Ch.  482,  but  the  defence  is  not  favoured  in  Equity: 
S.  C.,  (1853)  16  Beav.  451;  and  it  is  allowed  effect  only  for  the  public 
benefit,  and  not  for  the  benefit  of  the  defendant,  Holman  v.  Johnson, 
(1775)  1  Cowp.  at  p.  343;  and  se«  Williams  v.  Bayley,  (1866)  L.  R. 
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agreement  is  not  positively  illegal,  the  Court  will  not 
refuse  specific  performance,  merely  because  it  "  savours  of 
illegality  "  (/);  and  if  a  legal  agreement  be  intended  in  all 
events  to  be  executed  according  to  its  terms,  it  will  not 
necessarily  be  avoided  by  a  collateral  parol  stipulation  for 
something  not  malum  in  se  but  merely  prohibited  (#). 

So,  also,  if  the  contract  be  in  contravention  of  the  rights  Interference 
of  a  third  party  (ft),  Equity  will  refuse  to  interfere;    or  rights  of  a 
if  the  contract  be  one  which  the  Court  cannot  execute  in  all  third  party- 
its  material  terms  (i);  or  there  are  mutual  rights  incapable  th*couxUo 
of  being  enforced  by  an  immediate  decree  (fc) ;  or  the  con-  execute  the 
sideration  is  the  execution  of  works  which  the  Court  cannot 
superintend  (Z) ;   or  there  is  only  an  agreement  to  borrow 
or  lend  upon  mortgage  (w),  the  Court  will  refuse  its  aid. 
But  where  money  has  been  advanced  upon  the  faith  of  an 

1  H.  L.  200,  where  an  equitable  mortgage,  given  by  A.  as  an  induce- 
ment to  forbear  taking  criminal  proceedings  against  his  son,  was  ordered 
to  be  delivered  ;up  to  be  cancelled;  Fry,  6th  ed.  p.  229  et  seq.  ;  sup.  p.  868. 

(/)  Aubin  v.  Holt,  (1855)  2  K.  &  J.  66,  70;  25  L.  J.  Ch.  36. 

(^)  Carolan  v.   Brabazon,  (1846)  3  J.  &  L.  200. 

(A)  See  Harriett  v.  Yielding,  (1805)  2  Sch.  &  L.  549,  554;  Gas  Light 
Co.  v.  Towse,  (1887)  35  Ch.  D.  519;  56  L.  J.  Ch.  889;  and  see 
Peacock  v.  Penson,  (1848)  11  Beav.  355;  18  L.  J.  Ch.  57;  Willmott  v. 
Barber,  (1880)  15  Ch.  D.  96;  Fry,  6th  ed.  p.  194. 

(t)  Gervais  v.  Edwards,  (1842)  2  D.  &  War.  80;  Counter  v.  Mac- 
pherson,  (1845)  5  Mo.  P.  C.  83;  Downs  v.  Collins,  (1848)  6  Ha.  at 
p.  437;  Ford  v.  Stuart,  (1852)  15  Beav.  493;  21  L.  J.  Ch.  &14;  William- 
son v.  Wootton,  (1855)  3  Dr.  210;  Paris  Chocolate  Co.  v.  Crystal  Palace 
Co.,  (1855)  3  Sm.  &  G.  119;  Waring  v.  Manchester  R.  Co.,  (1849) 
7  Ha.  at  p.  492;  18  L.  J.  Ch.  450;  Hope  \.  H.,  (1856)  22  Beav.  351; 
8.  Wales  R.  Co.  v.  Wythes,  (1854)  5  D.  M.  &  G.  880;  Vansittart  v. 
V.,  (1858)  4  K.  &  J.  62;  27  L,.  J.  Oh.  222;  Lewis  v.  Stephenson,  (1898) 
67  L.  J.  Q.  B.  296. 

(&)  Blackett  v.  Bates,  (1865)  1  Ch.  117;  34  L.  J.  Ch.  515;  Gervais 
v.  Edwards,  (1842)  2  D.  &  War.  80;  Hills  v.  Croll,  (1845)  2  Ph.  60; 
Firth  v.  Ridley,  (1864)  33  Beav.  516;  inf.  p.  915. 

(0  See  Peto  v.  Brighton,  §0.  R.  Co.,  (1863)  1  H.  &  M;.  468;  and  see 
Lumley  v.  Wagner,  (1862)  1  D.  M.  &  G.  604,  622;  and  as  to  builders' 
contracts,  see  sup.  p.  879. 

(m)  Rogers  \.  Challis,  (1859)  27  Beav.  175;  Sichel  v.  Mosenthal, 
(1862)  30  Beav.  371;  31  L.  J.  Ch.  387;  Larios  v.  Bonany  y  Surety, 
(1873)  L.  R.  5  P.  C.  346;  Western  Wagon  Co.  v.  West,  1892,  1  Ch. 
271,  273;  61  L.  J.  Ch.  244;  8.  African  Territories,  Ltd.  v.  Wellington, 
1898,  A.  C.  309;  67  L.  J.  Q.  B.  470;  Fry,  6th  ed.  p.  25. 
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Chap.  XVII. 
Sect.  6  (2). 


Contract 
against 
public  policy. 


Breach  of 
trust. 


Improvident 
contract  by 
agent. 


Contracts 
containing 
positive  and 


agreement  to  execute  a  mortgage,  even  with  an  immediate 
power  of  sale,  the  Court  will  decree  specific  performance  by 
ordering  the  execution  of  the  mortgage  (w). 

Where  the  enforcement  of  the  contract  would  be  against 
public  policy;  as  where  it  originates  in  the  improper  dis- 
closure of  evidence  taken  in  a  Chancery  suit,  the  Court  will 
not  interfere  (o) ;  nor  if  the  completion  of  the  contract 
would  amount  to  a  breach  of  trust  (p) ;  even  by  reason  of  a 
stipulation  collateral  to  the  agreement  for  sale;  as  where  it 
was  agreed  that  the  purchaser  should  out  of  the  purchase- 
money  retain  a  debt  due  to  him  from  the  selling  trustee  (g). 

It  would  seem  that,  if  an  agreement  be  entered  into  by 
an  agent,  the  omission  by  the  agent  of  the  usual  and  proper 
stipulations  in  favour  of  his  principal  might  be  a  reason  for 
refusing  specific  performance  (r),  although  the  Court  will 
not  decline  to  enforce  a  contract  merely  on  the  ground  of  its 
improvidence  (s) ;  and,  speaking  generally,  a  contract  entered 
into  through  an  agent  stands  on  the  same  footing  as  one  made 
by  the  principal  direct. 

The  jurisdiction  of  the  Court  to  restrain  a  breach  of  a 
negative  covenant  was  formerly  regarded  as  being,  except 

(»)  Hermann  v.  Hodges,  (1873)  16  Eq.  18;  43  L.  J.  Ch.  192;  Fry, 
6th  ed.  p.  24;  Coote,  9th  ed.  p.  9. 

(o)  Cooth  v.  Jackson,  (1801)  6  Ves.  12,  30. 

(p)  Mortlock  v.  Buller,  (1804)  10  Ves.  292;  313;  Ord  v.  Xoel,  (1820) 
5  Mad.  438;  Bridger  v.  Rice,  (1819)  1  J.  &  W.  74;  Turner  v.  Harvey, 
(1821)  Jac.  at  p.  178;  Wood  v.  Richardson,  (1840)  4  Beav.  174;  Baylies 
v.  B.,  (1844)  1  Col.  at  p.  546;  Bellringer  v.  Blagrave,  (1847)  1  De  G.  & 
S.  66;  White  \.  Cuddon,  (1842)  8  C.  &  F.  766;  Sneesby  v.  Thome. 
(1855)  7  D.  M.  &  G.  399;  Maw  v.  Topham,  (1854)  19  Beav.  576;  Xaylor 
v.  Goodall,  (1878)  47  L.  J.  Ch.  53;  Shrewsbury  R.  Co.  v.  L.  $  N.  W. 
R.  Co.,  (1853)  4  D.  M.  &  G.  115;  26  L.  J.  Ch.  482;  Dance  v.  Golding- 
ham,  (1873)  8  Ch.  902;  42  L.  J.  Ch.  777;  Dunn  v.  Flood,  (1885)  28 
Ch.  D.  586;  54  L.  J.  Ch.  370;  Delves  v.  Gray,  1902,  2  Ch.  606;  Lewin, 
13th  ed.  p.  1060;  inf.  p.  911. 

(?)  Thompson  v.  Blackstone,  (1843)  6  Beav.  470;  Fry,  6th  ed.  p.  195. 

(r)  Helsham  v.  Langley,  (1841)  1  Y.  &  C.  C.  G.  175.  But  the  decision 
in  this  case  seems  to  rest  upon  mistake  and  hardship,  the  vendor  being  an 
illiterate  man;  and  see  Keen  \.  Mear,  1920,  2  Ch.  574. 

(*)  Sullivan  v.  Jacob,  (1828)  1  Moll.  472,  477. 
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in  partnership  agreements,  confined  to  those  cases  where  it 


could  also  specifically  enforce  the  positive  side  of  the  con- 
tract (£).  But  this  limitation  was  finally  broken  down  by 
the  decision  of  Lord  St.  Leonards  in  Lumley  v.  Wagner  (M). 
The  principle  acted  upon  in  that  case  has  been  extended  to 
many  cases  in  which  a  negative  stipulation  could  only  be 
implied  from  that  which  was  in  terms  positive  (x).  But 
while,  on  the  one  hand,  to  limit  the  jurisdiction  by  way  of 
injunction  to  cases  where  there  is  an  express  negative  stipu- 
lation is  not  a  rational  distinction,  because  many  contracts, 
positive  in  terms,  are  in  substance  also  negative;  yet,  on  the 
other  hand,  as  almost  every  contract  may  be  so  analysed  as 
to  imply  a  negative,  it  is  difficult  to  place  any  limits  on 
the  remedy  by  injunction  in  the  case  of  positive  contracts, 
if,  where  specific  performance  is  impossible,  the  Court  will 
indirectly  grant  it  by  means  of  an  injunction  wherever  a 
negative  stipulation  can  be  implied  Q/). 

Where  an  agreement  is  affirmative  in  form  and  is  of  a  injunction, 
nature  which    the    Court    cannot    specifically    enforce,    an 
attempt  to  import  a  negative  quality  into  the  covenant  and 
obtain  an  injunction  will  fail  (0).     And  even  if  the  agree- 
ment is  negative  in  form,  nevertheless,  if  it  is  affirmative  in 

(0  Kemble  v.  Kean,  (1829)  6  Si.  333;  Kimberley  v.  Jennings,  (1836) 
ib.  340;  Baldwin  v.  Soc.  for  Diffusing  Knowledge,  (1838)  9  Si.  393; 
Hills  v.  Croll,  (1845)  2  Ph.  60. 

(«)  (1852)  1  D.  M.  &  G.  604;  21  L.  J.  Ch.  898. 

(a:)  Catt  v.  Tourle,  (1869)  4  Ch.  654;  Webster  v.  Dillon,  (1857)  5 
W.  R.  867;  Fechter  v.  Montgomery,  (1863)  33  Beav.  22;  Montague  \v. 
Plankton,  (1873)  16  Eq.  189;  42  L.  J.  Ch.  677;  Sevin  v.  Deslandes, 
(1860)  9  W.  R.  218;  30  L.  J.  Ch.  457;  see  Kerr  on  Injunctions,  6th  ed. 
p.  457. 

(y)  See  Jleathcote  v.  N.  Staff.  R.  Co.,  (1860)  2  M.  &  G.  100,  112; 
Fothergill  v.  Rowland,  (1873)  17  Eq.  132,;  43  L.  J.  Ch.  252;  Donnell  v. 
Bennett,  (1883)  22  Ch.  D.  835;  52  L.  J.  Oh.  414.  In  general,  a  cove- 
nant, however  expressed,  is  positive  if  compliance  with  it  involves  an 
expenditure  of  money  or  the  doing  of  anything  else  of  an  active  character; 
see  Haywood  v.  Brunswick  Bldg.  Soc.,  (1881)  8  Q.  B.  D.  at  p.  410; 
L.  §  8.  W.  R.  Co.  v.  Gomm,  (1882)  20  Ch.  D.  at  p.  583. 

(z)  Lumley  v.  Wagner,  (1852)  1  D.  M.  &  G.  p.  622;  Whitwood 
Chemical  Co.  v.  Hardman,  1891,  2  Ch.  416;  Mortimer  v.  Beckett,  1920, 
1  Ch.  571 ;  Kerr  on  Injunctions,  6th  ed.  p.  459. 

D.— VOL.   II.  20 
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Chap.  XVII.    substance,  and  is  of  such  a  nature  as  the  Court  would  not 
'. 1   specifically  enforce,  an  injunction  will  not  be  granted  (a). 

Hardship,  Equity  has  refused  in  some  cases  to  enforce  contracts  on 

e.g..  where  i      «     i     •     i       i  i  •  i_  i     -i»     i 

decree  would  the  mere  ground  of  their  hardship;  as  where  one-halt  the 
forfeiture  purchase-money  would,  under  a  clause  of  forfeiture  contained 
in  the  will  of  a  prior  owner,  have  gone  to  a  third  party  (6); 
and  where  the  contract  provided  that  a  road  should  be  made 
by  the  vendor  over  property  retained  by  him,  and  it  appeared 
that  the  making  of  the  road  would  risk  the  forfeiture  of  the 
lease  of  part  of  the  estate  (c).  Again,  where  A.,  who  held 
under  a  lease  from  B.,  with  a  covenant  not  to  assign  or 
underlet  without  B.'s  consent,  agreed  to  underlet  part  of  the 
property  to  C.,  with  the  option  of  purchasing  the  whole 
within  five  years,  and  B.  refused  his  consent;  it  was  held 
that  C.  was  not  entitled  to  a  decree  for  specific  performance 
against  A.,  as  that  would  involve  a  breach  of  the  latter 's 
covenant  with  B.  (<?).  But  before  the  validity  of  such  a. 
defence  is  admitted,  the  Court  requires  to  be  satisfied  that 
forfeiture  will  be  the  necessary  result  of  enforcing  the  con- 
tract, and  also  takes  into  consideration  who  is  responsible  for 
the  forfeiture  (e).  For  example,  it  will  not  permit  a  defen- 
dajnt  to  put  himself  in  such  a  position  that  his  performance  of 
the  agreement  shall  create  a.  forfeiture,  and  then  to  turn  round 
and  say  that  the  plaintiff  shall  not  have  specific  performance 
of  the  agreement,  because  the  defendant  has,  by  his  own  act, 
enabled  the  landlord  to  enter,  upon  the  agreement  being 
performed  (/). 


or  re-opening       go,  where  a  mortgagee,  after  foreclosure,  contracted  to  sell 

closure,  &c.,    at  a  profit,  and  inadvertently  contracted  in  the  character 

of  a  mortgagee  with  a  power  of  sale,  the  Court  refused  to 

compel  him  to  exercise  the  power,  and  so  run  the  risk  of 

(a)  Kirchner  $  Co.  v.  Gruban,  1909,  1  Ch.  413. 
(ft)  Faine  v.  Brown,  (1750)  cited  2  Ves.  sen.  307. 

(c)  Peacock  v.  Penson,  (1848)  11  Beav.  355;    18  I/.  J.  Ch.  57;   cf. 
Helling  v.  Lumley,  (1858)  3  D.  &  J.  493;  28  L.  J.  Ch.  255. 

(d)  Willmott  v.  Barber,  (1880)  15  Ch.  D.  96;   Manchester  Ship  Canal 
Co.  v.  Manchester  Racecourse  Co.,  1901,  2  Ch.  p.  51. 

(<0  Helling  v.  Lumley,  (1858)  3  D.  &  J.  493,  498;  28  L.  J.  Ch.  255. 
(/)  Per  Turner,  L.  J.,  in  Helling  v.  Lumley,  (1868)  3  D.  &  J.  499. 
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teing  held  accountable  for  the  purchase-money  as  mortgagee  Chap.  XVII. 

instead  of  absolute  owner  (g~).    And  where  an  estate,  subject  —  —  -  — 

to  a  rent-charge  of  £63,  was  contracted  to  be  sold  for  £868, 

"free  from  incumbrances,"  the  Court  refused  to  insist  on 

the  vendor  paying  into  Court  the  value  of  the  charge  under 

*.  5  of  the  Conveyancing  Act,  1881,  and  allowed  him  to 

rescind  (h).     So,  where  the  vendor  entered  into  the  contract 

in  the  belief  that  he  was  the  absolute  owner,  and  it  sub- 

sequently turned  out  that  he  had  only  a  power  of  sale  and 

exchange,  and  was  bound  to  re-invest  the  purchase-money, 

specific  performance  was  refused  (i). 

So,  where  a  sale  by  trustees  under  a  power  was  so  dis-  or  a  breach 
.advantageous  as  to  be  a  breach  of  trust,  the  Court  refused  confidence  ° 
to  enforce  the  contract  (fc);  so,  where  the  trustees  of  an  estate 
joined  with  the  beneficial  owners  in  a  contract  for  sale,  and 
all  agreed  to  exonerate  the  estate  from  any  incumbrances 
which  might  affect  it,  the  Court  refused  to  enforce  this  agree- 
ment against  the  trustees,  when  it  seemed  probable  that  the 
incumbrances  might,  perhaps  materially,  exceed  the  amount 
of  purchase-money  (I).  The  validity  of  this  defence  is  not 
•confined  to  cases  where  an  express  trust  would  be  violated 
if  the  contract  were  enforced,  but  applies  to  every  case  where 
its  enforcement  would  involve  a  breach  of  confidence  (m). 

So,  where  the  contract  was  intended  by  both  parties  to  be  or  where  a 
the  means  of  forwarding  a  common  object  which  had  utterly 


failed  before  the  bill  was  filed,  the  Court  refused  to  inter-  one  ot>  two 

inter  • 

(<7)  Watson  v.  Marston,  (1853)  4  D.  M.  &  G.  230. 

(A)  Re  O.  N.  R.  Co.  and  Sanderson,  (1834)  25  Ch.  D.  788;  53  L.  J. 
€h.  445. 

(•)  Hood  v.  Oglander,  (1865)  34  Beav.  513,  518,  519. 

(K)  Mortlock  \.  Sutler,  (1804)  10  Ves.  292,  313;  Sneesby  v.  Thome, 
(1855)  7  D.  M.  &  G.  399;  and  see  Lewin,  13th  ed.  p.  1060;  sup.  p.  908. 

(Z)  Wedgwood  v.  Adams,  (1843)  6  Beav.  600;  (1844)  8  Beav.  103; 
and  sec  as  to  hardship,  Talbot  v.  Ford,  (1842)  13  Si.  173;  Hemingway 
v.  Fernanda,  (1842)  ib.  at  p.  243;  12  L.  J.  N.  S.  Ch.  130;  Webb  v. 
Xondon  and  Portsmouth  R.  Co.,  (1851)  9  Ha.  129;  21  L.  J.  Ch.  337; 
Fry,  6th  ed.  p.  199  et  seq. 

(m)  Sec  Mortlock  v.  Buller,  (1834)  10  Ves.  292,  313;  Shrewsbury  and 
Ji!n>ntif//iam  R.  Co.  v.  L.  $  N.  W.  R.  Co.,  (1854)  4  D.  M.  &  G.  115; 
6  H.  L.  C.  113;  20  L.  J.  Ch.  4®2;  and  see  Fry,  6th  ed.  p.  197. 

20  (2) 
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Chap.  XVII.    fere  (w).    So,  in  case  of  mutual,  though  distinct,  agreements.. 

Q4-     £*    f2^ 

the  subject-matter  of  the  one  may  be  so  connected  with  that 

of  fae    ther,  that  the  Court  will  enforce  both  or  neither  (o). 

v    ' 

Where,  however,  the  contracts,  though  contained  in  the  same 
instrument,  are  really  independent,  the  breach  of  one  is  no 
defence  to  an  action  for  specific  performance  of  the  other  (p). 


dependent 
contracts, 

fails. 


Hardship 
when  not 
available  as 
a  defence. 


But  where  a  solicitor  contracted  in  his  own  name  for  the- 
purchase  of  an  estate,  the  fact  of  his  having  purchased  for  an 
undisclosed  client,  was  held  to  be  an  insufficient  defence  011 
the  ground  of  hardship  (#) ;  so,  also,  where  a  person  contracted 
for  the  lease  of  a  mine,  his  ignorance  of  mining  matters,  and 
the  fact  of  the  mine  having  proved  worthless,  were  held  an 
insufficient  defence  (r). 


Hardship  on        In  cases   against   public   companies,  the    Court  will   not 
corporation*   consider  the  hardship  inflicted  upon  individual  members,  if 

the  contract  be  enforced,  but  will  look  to  the  rights  and 

liabilities  of  the  corporation  itself  (s). 


Hardship 


Ae  a  general  rule,  hardship,  in  order  to  constitute  a  suffi- 
defence,  must  be  proved  to  have  existed  at  the  date  of 
the  contract  £. 


Fraud,  mis-         Equity  will   refuse   to   enforce   a  contract   procured    by~ 
misrepresen-    fr!aud  (u~),  or  duress,  or  one  entered  into  under  a  common 


(«)  Padwick  v.  Hanslip,  (1850)  14  L.  T.  0.  S.  543. 

(o)  Croome  v.  Lediard,  (1834)  2  M.  &  K.  251,  260;  3  L.  J.  N.  S. 
98;  and  see  Merchants'  Trading  Co.  v.  Banner,  (1871)  12  Eq.  18;  40 
L.  J.  Oh.  515;  Dykes  v.  Blake,  (1838)  4  Bing.  N.  C.  463;  cf.  Holliday 
v.  Lockwood,  1917,  2  Ch.  47;  and  see  inf.  p.  940. 

(p)  Croome  v.  Lediard,  sup.;  Green  v.  Low,  (1856)  22  Beav.  625. 
See  Farrer  on  Conditions  of  Sale,  2nd  ed.  pp.  283—285. 

(?)  Saxon  v.  Blake,  (1861)  29  Beav.  438. 

(r)  Haywood  v.  Cope,  (1858)  25  Beav.  140;  27  L.  J.  Ch.  468;  Fry,. 
6th  ed.  p.  20*. 

(«)  Per  Lord  Cottenham  in  Edwards  v.  Grand  Junction  R.  Co.,  (1836) 
1  M.  &  C.  650,  674;  6  L.  J.  N.  S.  Oh.  47;  Fry,  6th  ed.  p.  204. 

(0  Webb  v.  Direct  London  and  Portsmouth  R.  Co.,  (1851)  9  Ha.  129; 
21  L.  J.  Ch.  337. 

(M)  Fry,  6th  ed.  p.  330  et  seq.  As  to  evidence  of  fraud,  see  Griggs- 
v.  Staplee,  (1848)  2  De  G.  &  S.  572;  sup.  p.  900  et  seq. 
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mistake  (x),   or,   in   many   cases,   a   mistake   only    by   the  c^ap.  XVII. 
defendant  (y} ;  or  under  the  influence  of  surprise  (z) ;  or  one 
founded  on  a  fraudulent  or  material  misrepresentation  or 
concealment  (a)  of  facts  by  the  plaintiff  (6). 

Thus,  where  a  vendor  made  a  bond  fide  mistake  as  to  the  Mistake, 
authority  which  he  had  given  to  the  auctioneer,  and  the  pro- 
perty was  knocked  down  at  a  less  sum  than  he  had  intended 
to  accept,  specific  performance  was  refused  (c) ;  but  a  mere 
inadvertent  omission  to  insert  an  intended  term  in  the 
contract  (d~),  or  a  mistake  as  to  the  legal  consequences  of  an 
act  (e),  or  as  to  the  legal  effect  of  the  agreement  (/),  or  as  to 

(x)  Calverley  v.  Williams,  (1790)  1  Ves.  211;  Stapylton  v.  Scott, 
(1807)  13  Ves.  425,  427;  Clowes  v.  Higginson,  (1813)  1  Ves.  &  B.  524; 
Lord  Gordon  v.  Lord  Hertford,  (1817)  2  Mad.  106;  Colyer  v.  Clay, 
(1843)  7  Beav.  188;  Monro  v.  Taylor,  (1848)  8  Ha.  at  p.  56;  21  L.  J. 
Ch.  525;  Higgins  v.  Samels,  (1862)  2  J.  &  H.  460;  Cochrane  v.  Willis, 
(1865)  1  Ch.  58;  35  L.  J.  Ch.  36. 

(y)  See  Tamplin  v.  James,  (1880)  15  Ch.  D.  215;  Harnett  v.  Yielding, 
(1805)  2  Sch.  &  L.  549,  554;  Howell  v.  George,  (1815)  1  Mad.  1,  11; 
Baxendale  v.  Scale,  (1854)  19  Beav.  601;  24  L.  J.  Ch.  385;  Atten- 
borough  v.  Edwards,  (1854)  3  Eq.  E.  124;  Swaisland  v.  Dearsley,  (1861) 
29  Beav.  430;  30  L.  J.  Ch.  652;  Hood  v.  Oglander,  (1865)  34  Beav. 
513.  But  see  Van  Praagh  v.  Everidge,  1902,  2  Ch.  266;  71  L.  J.  Ch. 
598,  where  the  mistake  was  solely  due  to  defendant's  carelessness. 

(z)  See  Evans  v.  Llewellyn,  (1787)  2  Br.  C.  C.  150;  Twining  v. 
Morrice,  (1788)  ?&.  326;  Lord  Townshend  v.  Stangroom,  (1801)  6  Ves, 
328,  338;  Mortlock  v.  jffwZfer,  (1804)  10  Ves.  at  p.  305;  Willan  v.  W '., 
(1809)  16  Ves.  72, 

(a)  As  to  what  is,  see  Reynell  v.  Sprye,  (1852)  1  D.  M.  &  G.  660; 
21  L.  J.  Ch.  633;  Blake  v.  Mowatt,  (1856)  21  Beav.  603;  Mullens  iv. 
Jtf««e;-,  (1882)  22  Ch.  D.  194;  52  L.  J.  Ch.  380;  but  see  Hay  wood  v. 
Cope,  (1858)  25  Beav.  140;  27  L.  J.  Ch.  468;  concealment  by  vendor 
of  a  mine:  Archer  v.  Stone,  (1898)  78  L.  T.  34. 

(h)  See  Lord  Clermont  v.  Tasburgh,  (1819)  1  J.  &  W.  112;  Cadman 
v.  Homer,  (1810)  18  Ves.  10;  Joue«  v.  Hicks,  (1836)  2  Y.  &  C.  46;  5 
L.  J.  N.  S.  Ex.  Eq.  101;  Cox  v.  Middleton,  (1854)  2  Dr.  208;  23  L.  J. 
Ch.  618;  Barker  v.  Harrison,  (1846)  2  Coll.  546;  Harris  v.  Kemble, 
(1831)  5  Bli.  N.  S.  730;  and  Denny  v.  Hancock,  (1870)  6  Ch.  1 ;  brewer 
v.  jfooww,  (1884)  28  Ch.  T>.  309;  54  L.  J.  Ch.  605;  Sug.  14th  ed.  211. 

(c)  Day  v.  Wells,  (1861)  30  Beav.  220. 

(«Z)  Par&e;-  v.  Taswell,  (1858)  2  D.  &  J.  559;  27  L.  J.  Ch.  812;  but 
see  Broughton  v.  Hutt,  (1858)  3  D.  &  J.  501;  28  L.  J.  Ch.  167. 

(e~)  G.  W.  R.  Co.  v.  Cripps,  (1845)  5  Ha.  91. 

(/)  Powell  v.  Smith,  (1872)  14  Eq.  85;  41  L,  J.  Ch.  734. 
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Chap.  XVII.    the  purposes  for  which  the  property  may  be  used  (<?),  is,  aa 
—  —  —^-  a  rule,  an  insufficient  ground  of  defence. 


Fraud. 


Duress. 


Misrepresen- 
tation. 


Where  a  mortgage  was  intended,  but  an  absolute  convey- 
ance was  in  fact  taken,  the  setting  up  of  the  latter  by  the 
mortgagee  was  held  to  be  a  fraud,  and  parol  evidence  was 
admitted  to  prove  the  terms  of  the  contract  (h}  ;  and  where  a 
contract  for  the  purchase  of  a  partial  interest  in  an  estate  has 
been  procured  by  fraud,  a  subsequent  contract  for  the  purchase 
of  the  residue,  if  fairly  referable  to  the  prior  contract,  will 
share  its  fate  (i). 

In  one  case,  a  security  obtained  from  a  father  for  his  son's 
debt,  under  a  tacit  or  implied  threat  that  the  son  would  be 
prosecuted  for  felony  unless  matters  were  satisfactorily 
arranged,  was  held  to  be  invalid;  not  merely  as  being  a 
misprision  of  felony,  but  also  on  the  ground  that  the  father 
was  so  circumstanced  as  not  to  be  a  free  and  voluntary, 
agent  (fe)  ;  but  the  mere  fact  of  the  defendant  being  in  prison 
at  the  time  of  signing  the  contract,  is  not  of  itself  a  sufficient 
defence  (I). 

And  where  one  party  induces  the  other  to  contract  on  the 
faith  of  material  representations  made  to  him,  any  one  of 
which  has  been  untrue,  the  whole  contract  may  be  set  aside; 
for  none  can  say  ,that  the  untrue  statement  may  not  have 
been  precisely  that  which  turned  the  scale  in  the  mind  of 
the  party  to  whom  it  was  addressed.  Thus,  where  a  plaintiff 
had  obtained  an  agreement  for  an  exchange  with  immediate 
possession,  under  a  false  representation  to  the  defendant  that 
the  tenants  of  the  latter  would  accede  to  the  arrangement, 
he  was  not  allowed  to  claim  specific  performance  subject  to 
the  tenant's  interests  (ra).  But  mere  silence  as  regards  a 

(^)  Mildmay  v.  Hungerjord,  (1691)  2  Vern.  243. 

(K)  Lincoln  v.  Wright,  (1859)  4  D.  &  J.  16. 

(t)  Reynell  v.  Sprye,  (1852)  1  D.  M.  &  G.  660;  21  I>.  J.  Ch.  633; 
Yonge  v.  Reynell,  (1852)  9  Ha.  809. 

(k)   Williams  v.  Bayley,  (1866)  L.  R.  1  H.  L.  200. 

(T)  Brinkley  v.  Hann,  (1843")  Dru.  175;  see  Cumming  v.  Ince,  (1847) 
12  Jur.  331;  17  L.  J.  Q.  B.  105;  Petre  v.  Espinasse,  (1833)  2  M.  &  K. 
496;  Selby  v.  Jackson,  (1843)  6  Beav.  192. 

(m)  Lord  Clermont  v.  Tasburgh,  (1819)  1  J.  &  W.  112. 
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material  fact,  which  the  one  party  is  not  bound  to  disclose 
to  the  other,  does  not  furnish  ground  for  a  defence  to  specific 
performance  (ri).  And  the  fact  that  the  purchaser  entered 
into  the  contract  relying  upon  a  statement  by  the  vendor 
of  an  opinion,  which,  though  honestly  held,  was  in  fact 
erroneous,  does  not  entitle  the  purchaser  to  rescind  (o). 

An  agreement,  fair  as  between  the  parties,  is  not  invalid  Agreement 
merely  because  it  may  have  been  concocted  and  brought  between 

about  by  a  third   person  with    a  fraudulent    intention   of  parties  not 

avoided 
benefiting  himself  (p).     But  on  principle  it  would  seem  that  (sembie)  by 

v  here  a  contract  has  been  brought  about  by  the  fraud  of  ^d  person 
a  third  party,  it  should  not  be  enforceable  in  Equity,  unless 
there  has  been  part  performance,  or  unless  the  plaintiff  is  an 
assignee  for  value  and  without  notice  of  the  benefit  of  the 
contract  (5). 

The  doctrine  of  want  of  mutuality  as  a  defence  to  an  action  Want  of 
for  specific  performance  is  applicable  where  the  agreement  Of  remedy, 
is  one  which,  from  its  nature,  or  owing  to  some  informality,  whether  a 
could  not  be  enforced  by  the  defendant  (r).     Thus,  where  a 
contract  by  a  corporation  to  grant  a  lease  was  invalid,  as  not 
being  under  the  seal  of  the  corporation,  and  therefore  not 
enforceable  by  the  lessee,  specific  performance  of  the  contract 
at  the  instance  of  the  corporation  was  refused  (s).     It  was 
at  one  time  doubted    whether  a  plaintiff   could  enforce  a 
written  agreement  which  he  himself  had  not  signed:  but  it 
was  decided  (/)  that  he  could,  inasmuch  as  filing  the  bill 
bound  him  to  the  contract,  and  from  that  time  there  was 
mutuality  (M).     So  the  personal  incapacity  of  the  plaintiff 

(n)  Turner  v.   Green,  1895,  2  Ch.  205;  64  L.  J.  Ch.  539. 

(o)  Bisset  v.   Wilkinson,  1927,  A.  C.  177. 

O)  Bellamy  v.  Sabine,  (1847)  2  Ph.  425;  17  L.  J.  Ch.  105;  Union 
Bank  v.  Munster,  (1887)  37  Ch.  D.  51,  54;  57  L.  J.  Ch.  124. 

(q)  See  Fry,  6th  ed.  p.  343. 

(r)  See  J.  Jones  and  Sons,  Ltd.  v.  Tankerville,  1909,  2  Ch.  440. 

(»)  Oxford  Corp.  v.  Crow,  1893,  3  Ch.  535;  following  the  Mayor  of 
Kidderminster  v.  Hardwick,  (1873)  L.  R.  9  Ex.  13. 

(0  Butler  v.   Powis,  (1845)  2  Coll.  at  p.  161. 

(u)  Martin  v.  Mitchell,  (1820)  2  J.  &  W.  at  p.  427;  Coleman  v. 
Upcot,  (1705)  5  Vin.  Abr.  528;  Lowell  v.  Lew,  (1842)  1  Y.  &C,C.  C. 
345 :  Butler  v.  Powis,  sup. ;  see  London  and  Birmingham  R.  Co.  v. 
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Chap.  XVII.  to  enter  into  the  contract  is  generally,  if  subsisting  at  the  date 
— -  of  the  writ,  a  good  defence  (cc).  But  the  fact  of  one  party 
to  a  contract  having  so  acted  as  to  preclude  his  right  (?/), 
or  even  having  by  accident  lost  his  right  (z)  to  enforce  it  in 
Equity,  will  not  affect  the  remedies  of  the  other  party;  and 
it  not  infrequently  happens,  in  other  cases,  that  plaintiffs 
obtain  decrees  for  specific  performance  of  agreements,  the 
specific  performance  of  which  could  not  have  been  enforced 
against  them  as  defendants  (a). 


when 

founded  on 
alleged  want 
of  title  in 
plaintiff 
vendor. 


The  jurisdic- 
tion is  dis- 
cretionary 
with  the 
Court. 


The  defence  of  non-mutuality  in  Equity  has  generally  been 
grounded  upon  the  alleged  want  of  title  in  a  plaintiff  vendor. 
Thus,  it  has  been  held  that  A.  cannot  enforce,  against  C.,  an 
agreement  for  the  sale  to  him  of  B.'s  estate;  even  although 
B.  be  willing  to  confirm  the  contract  (6):  and  it  was  said 
by  Lord  St.  Leonards  to  be  doubtful  "  whether  there  is  any 
case  in  which  a  man,  knowing  himself  not  to  have  any  title, 
has  been  allowed  to  enforce  the  contract  by  procuring  a 
title  before  the  report"  (c).  But  specific  performance  has 
been  decreed  at  the  suit  of  vendors  who,  contracting  under 
the  bond  fide  belief  that  they  could  make  a  good  title, 
afterwards,  on  discovering  that  they  had  no  title,  procured 
the  concurrence  of  the  necessary  parties  (d) :  as,  also,  at  the 


Winter,  (1840)  Or.  &  Ph.  57;  but  see  also  Gaskarth  v.  Lord  Lowther, 
(1806)  12  Ves.  107. 

(x)  See  sup.  p.  906. 

(y~)  8.  E.  R.  Co.  v.  Knott,  (1852)  10  Ha.  122;  E.  C.  R.  Co.  v. 
Hawkes,  (1852)  1  D.  M.  &  G.  at  p.  758;  (1855)  5  H.  L.  C.  331; 
22  L.  J.  Ch.  77. 

(2)  Hawkes  v.  E.  C.  R.  Co.,  (1862)  1   D.  M.  &  G.  at  p.  758. 

(a)  See  Martin  v.  Py croft,  (1852-)  2  D.  M.  &  G.  785,  795;  22  L.  J. 
Ch.  94. 

(J)  Noel  v.  Hoy,  (1820)  cited  Sug.  14th  ed.  217;  and  see  Tendnng 
v.  London,  (1731)  2  Eq.  Ca.  Ab.  680;  Hamilton  v.  Grant,  (1815) 
3  Dow,  33,  42. 

(c)  Sug.    12th    ed.  241,  n.    (p);   Bryan  v.  Lewis,  (1826)  Ry.   &  Mo. 
386    (a  case  at  Law  on  a  sale  of  goods);   Lechmere  v.  Brasier,  (1821) 
2  J.   &  W.  289;  Dalby  v.  Pullen,  (1829)  3  Si.  29;    (1830)  1  R.  &  M. 
296. 

(d)  Hoggart  v.  Scott,  (1830)  1  R.  &  M.  293,  a  case  of  mistake  as  to 
the  proper  parties  to  exercise  a  power  of  sale  under  a  will;  Chamberlain 
v.   Lee,   (1840)  10  Si.  444,  where  the  frontage  of  the  estate  was  found 
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suit  of  vendors  who  had  contracted  to  sell  the  fee  simple,  9*?- *Xp- 

oect.  o  (2). 
knowing  that  they  had  only  limited  interests,  and  relying  on  - 

being  able  to  procure  the  concurrence  of  the  other  parties 
entitled  (e).  So,  where  a  vendor  has  contracted  to  sell  in  the 
bond  fide  belief  that  he  is  absolutely  entitled,  when  in  fact 
he  has  only  a  partial  interest,  he  may  enforce  the  contract, 
if  he  is  able  to  complete  the  title  by  the  date  fixed'  for 
completion  (/).  But  it  must  be  observed  that  in  none  of 
these  cases  did  the  purchaser,  on  discovering  the  defect, 
repudiate  the  contract  (g).  However,  in  a  recent  case,  where 
by  an  error  the  conditions  stated  that  the  vendors  were  selling 
as  trustees  for  sale  under  the  will  of  A.,  and  the  vendors  were 
in  fact  only  able  to  make  a  good  title  as  personal  repre- 
sentatives of  A.,  the  purchaser  was  held  to  his  contract, 
although  he  had  repudiated  (Ti).  'Nevertheless,  a  vendor 
cannot  make  a  purchaser  accept  a  conveyance  from  a  third 
party  instead  of  himself,  as  that  would  be  substituting  one 
contract  for  another  (i). 

to  belong  to  a  third  person;  Eyston  v.  Simmonds,  (1842)  1  Y.  & 
C.  C.  C.  608;  11  L.  J.  N.  S.  Ch.  376,  where  the  estate  had  escheated 
to  the  Crown;  and  eee  Williams  v.  Carter,  (1821)  Sug.  14th  ed.  217; 
Graham  v.  Oliver,  (1840)  3  Beav.  124;  E.  C.  R.  Co.  v.  Hawkes,  (1855) 
5  H.  L.  O.  331;  22  L.  J.  Ch.  77. 

(e)  Lord  Stourton  v.  Meers,  cited  2  P.  W.  630;  Wynn  v.  Morgan, 
(1802)  7  Ves.  202;  Coffin  v.  Cooper,  (1807)  14  Ves.  205;  Salisbury  v. 
Hatcher,  (1842)  2  Y.  &  O.  C.  C.  54. 

(/)  Murrell  v.  Goodyear,  (1859)  1  D.  F.  &  J.  432;  Re  Atkinson  and 
Horsell,  1912,  2  Oh.  1;  Brickies  v.  Snell,  1916,  2  A.  C.  599;  Re  Hailes 
and  Hutchinson,  1920,  1  Ch.  233. 

(g)  See  Re  Head's  Trustees  and  Macdonald,  (1890)  45  Ch.  D.  310, 
•where  the  purchaser  having  repudiated  was  discharged.  The  repudia- 
tion must  be  definite  and  clear;  Re  Hailes  and  Hutchinson,  1920,  1 
Ch.  233,  238,  239;  Re  Spencer  and  Hauser,  1928,  Ch.  598. 

(A)  Re  Spencer  and  Hauser,  sup.  sed  qucere.  It  is  submitted  that 
in  Re  Baker  and  Selmon,  inf.  (on  which  the  learned  judge  relied)  the 
plaintiff  had  at  the  date  of  th«  contract  become  a  trustee  of  the  kind 
mentioned  in  the  conditions,  by  virtue  of  all  the  beneficiaries  having 
requested  him  to  sell,  and  that,  accordingly,  Re  Baker  and  Selmon  is 
no  authority  for  the  decision  in  the  later  case,  and  is,  in  fact,  an 
authority  the  other  way. 

(t)  Bryant  v.  Barningham,  (1890-)  44  Ch.  D.  218,  223;  59  L.  J.  Ch. 
636;  Re  Thompson  and  Holt,  (1890)  44  Ch^D.  492;  59  L.  J.  Ch.  651; 
Ho  Head's  Trustees  and  Macdonald,  (1890)'  45  Ch.  D.  310;  59  L.  J. 
Ch.  604.  Ci.  Re  Baker  and  Selmon,  1907,  1  Ch.  238. 
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Chap.  XVIT. 

Sect.  6(2). 

Where 
vendor, 
having  no 
title,  con- 
tracts to  sell. 


.Where  the 
purchaser, 
on  discover- 
ing the 
defect, 
repudiates. 


Upon  the  whole,  it  seems  open  to  question  whether,  even, 
in  the  extreme  case  of  A.  contracting  to  sell  the  estate  of 
B.,  A.  would  not  be  entitled  to  specific  performance,  if  by 
procuring  a  conveyance  from  B.,  he  were  able  to  make  a 
good  title  on  the  reference;  unless  the  purchaser,  on  discover- 
ing the  defect,  repudiated  the  contract  (/c).  In  such  cases 
it  is  a  material  question  whether  the  purchaser,  on  discovering 
the  want  of  title,  has  repudiated  promptly,  or  has  continued 
to  negotiate  upon  the  footing  of  the  contract  being  still 
valid  and  subsisting  (I).  It  is  too  late  for  the  purchaser  to 
repudiate  after  he  has  required  the  concurrence  of  persons 
who  can  complete  the  title,  or  after  the  vendor  has  brought 
his  action  (ni).  In  an  action  at  Law  for  damages,  it  is  clear 
that,  at  any  rate  before  the  Jud.  Acts,  A.  contracting  to  sell 
B.'s  estate  could  not  have  recovered  damages  against  the 
purchaser  for  refusing  to  complete,  unless  he  could  show  that 
at  the  date  fixed  for  completion  he  could  have  made  out  a 
good  title  (n). 

Where  the  contract  was  for  a  yearly  tenancy,  with  an 
option  of  taking  a  lease  for  twenty -one  years,  and  the  tenant, 
on  finding  that  the  landlord  could  only  grant  a  lease  for 
twenty  years  and  a  quarter,  repudiated  the  contract,  it  was 
held  that  the  landlord,  who,  before  the  cause  was  heard,  but 
not  till  after  he  had  filed  his  bill  for  specific  performance, 
was  in  a  position  to  grant  the  stipulated  lease,  could  not 
enforce  the  contract,  which  was  void  for  want  of  mutu- 
ality (o).  So,  where  A.  contracted  to  sell  to  B.  an  agreement 

(£)  See  Mortlock  v.  Duller,  ^1804)  10  Ves.  315;  Boehm  v.  Wood, 
(1820)  1  J.  &  W.  422;  and  see  Salisbury  v.  Hatcher,  sup.;  Ellis  v. 
Rogers,  (1885)  29  Ch.  D.  at  p.  672;  Bellamy  v.  Debenham,  1891,  1  Ch. 
412;  60  X».  J.  Ch.  166.  After  a  decree  of  specific  performance,  a 
defendant  purchaser  cannot  repudiate  the  title  or  the  contract  without 
the  leave  of  the  Court;  Halkett  v.  Earl  Dudley,  1907,  1  Ch.  p.  601. 

(l~)  Eyston  v.  Simmonds  and  Salisbury  v.  Hatcher,  sup. ;  and  see 
Weston  v.  Savage,  (1879)  10  Ch.  D.  736;  48  L.  J.  Ch.  239;  Re  Hea-l't 
Trustees  and  Macdonald,  (1890)  45  Ch.  D.  310;  59  L.  J.  Ch.  604. 

(m)  Hoggart  v.  Scott,  (1830)  1  R.  &  M.  2%;  Murrell  v.  Goodyear, 
sup.;  Wylson  v.  Dunn,  (1887)  34  Ch.  D.  569,  577;  56  L.  J.  Ch.  855; 
Re  Hailes  and  Hutchinson,  1920,  1  Ch.  233. 

(n)  Noble  v.    Edivardes,   (1877)  5  Ch.  D.  378. 

(o)  Forrer  v.  Nash,  (1865)  35  Beav.  167;  but  see  Halkett  v.  Earl 
Dudley,  1907,  1  Ch.  p.  5%  et  seq. 
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for  a  lease  from  C.,  which  was  at  the  date  of  the  contract 
voidable  at  C.'s  option,  and  B.,  on  discovering  this,  at  once 
repudiated  the  contract,  an  action  by  A.  for  specific  perform- 
ance by  B.  of  the  contract  was  dismissed  (p). 

Where  the  contract  itself  depends  on  the  performance  of  a  Contract 
condition  precedent,  the  party  to  fulfil  the  condition  cannot  condition 
obtain  specific   performance   without   showing    that  he  has  precedent, 
fulfilled  it.     Thus,  where  a  lessee  offered  to  surrender  his 
lease,  and  to  take  a  fresh  lease  to  a  nominee,  or  to  a  company 
which  he  intended  to  form,  and  his  offer  was  [accepted;  but 
the  lessor  afterwards  refused  to  grant  the  lease;  it  was  held 
that  the  lessee  could  not  obtain  specific  performance,  as  he 
had  not  fulfilled  the  precedent  condition   of  appointing  a 
nominee  or  forming  a  company  (q). 

But  the  purchaser  may,  by  his  contract,  preclude  himself  Purchaser, 
from  objecting   that   the   consent  of   a  specified   person  is  ciuded  from 

necessary,  or  that  the  sale  is  a  breach  of  trust;   thus,  e.g..  taking  the 
J  .,        .  ,  objection, 

where  trustees  ior  sale,  who  had  no  power  01  leasing,  granted 

leases  which  materially  lessened  the  value  of  the  property, 
and  then  expressly  sold  the  estate,  subject  to  the  unautho- 
rized leases — the  want  of  authority  being  plainly  disclosed — 
the  title  was  forced  upon  the  purchaser  (r). 

The  existence  of  an  incumbrance  on  the  estate,  and  the  The  exist- 
mental  incapacity  of   the   incumbrancer,  being   matters   of 

O)  Brewer  v.  Broadwood,  (1882)  22  Ch.  D.  105;  52  L.  J.  Ch.  136; 
ll'ylson  v.  Dunn,  (1887)  34  Ch.  D.  569;  56  L.  J.  Ch.  855.  In  Adams 
v.  Broke,  (1842)  1  Y.  &  C.  C.  C.  627,  630,  where  trustees  with  a  power 
of  sale  exerciseable  with  the  consent  of  the  tenant  for  life,  entered  into 
a  contract,  and  filed  a  bill  for  specific  performance,  but  did  not  procure 
the  requisite  consent  until  after  the  commencement  of  the  suit,  Knight- 
Bruce,  V.-C.,  expressed  a  doubt  whether  the  bill  should  not  be  dis- 
missed. But  this  doubt  is  at  variance  with  the  general  rule  that  it  is 
sufficient  for  the  vendor  to  make  out  a  title  at  the  hearing  or  on  the 
reference;  see  Ellis  v.  Rogers,  (1885)  29  Ch.  D.  661,  where  the  C.  A., 
though  not  expressly  deciding  the  point,  intimated  that  a  purchaser  of  a 
lease  could  not  resist  specific  performance,  on  the  ground  that  the  vendor 
had  not  obtained  a  licence  to  assign  at  the  date  of  the  writ;  and  JIalketl 
v.  Earl  Dudley,  sup. 
'  (0)  Williams  v.  Brisco,  (1882)  22  Ch.  D.  441,  449. 

(r)  Micholla   v.    Corbett,   (1865)  3  D.  J.  &;  S.  18;   and  see  Want   v. 
StaUibranx,   (1873)   L.  E.  8  Ex.  175,  179;  42  L.  J.  Ex.  108. 
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Chap.  XVII. 

Sect.  6(2). 

not  a  matter 
of  defence. 

Difficulty  on 
assignment 
of  contract 
for  a  lease. 


Nominal 
contractor. 


conveyance  and  not  of  title,  are  no  conclusive  defence  to 
a  vendor's  suit  (s). 

A  difficulty  sometimes  arises  on  the  assignment  of  a 
contract  to  grant  a  lease  from  the  fact  that  the  lessor  does  not 
get  the  covenants  of  the  person  to  whom  he  contracted  to 
grant  the  lease,  but  only  those  of  the  assignee  of  the  contract. 
It  appears,  however,  to  be  no  answer  to  an  action  by  the 
assignee  of  the  contract  for  specific  performance  against  the 
lessor,  that  the  plaintiff  cannot  procure  covenants  from  the 
person  with  whom  the  lessor  originally  contracted,  and  who 
has  assigned  the  contract  to  the  plaintiff.  The  question 
whether  the  lessor  is  himself  entitled  to  the  covenants  of  the 
party  with  whom  he  orginally  contracted,  as  of  a  persona 
designata,  would  seem  to  be  one  of  construction  of  the 
orginal  contract;  and,  in  the  absence  of  an  expression  of 
intention  to  that  effect,  it  is  conceived  that  he  would  not  be 
so  entitled  (£). 

The  fact  that  the  vendor  contracted  to  sell  his  own  estate, 
in  the  name  of,  or  as  agent  for,  another  (<M)  ;  or  that  the 
nominal  purchaser  was  in  fact  the  agent  for  a  third  person 
with  whom  the  vendor  has  quarrelled  upon  other  matters  (a1), 
or  to  whom  he  has  given  a  bare  refusal  (y)  to  deal  for  the 
estate,  is  not,  in  general,  any  defence  to  a  suit  for  specific 
performance:  unless  the  case  can  be  brought  within  the  class 
of  cases  where  there  has  been  no  misrepresentation  inducing 
the  contract  (2). 


(s)  Duke  of  Beaufort  v.  Glynn,  (1855)  3  S.  &  G.  213;  1  Jur.  N.  S. 
at  p.  890. 

(0  Buokland  v.  Papillon,  (1866)  2  Oh.  67;  36  L.  J.  Ch.  81. 

(w)  Fellowes  v.   Lord  Gwydyr,  (1829)  1  E.  &  M.  83. 

(x)  Hall  v.   Warren,  (1804)  9  Ves.  605. 

(y)  Sug.  14th  ed.  219,  citing  Lord  Irnham  v.  Child,  (1781)  1  Br.  O.  C. 
92,  95;  but  qu.  whether  this  doctrine  can  be  extended  to  cases  of  refusal 
grounded  on  any  particular  and  specified  reason:  see  (1844)  1  Coll. 
219;  Bonnett  v.  Sadler,  (1808)  14  Ves.  528;  O'Herlihy  v.  Hedges, 
(1803)  1  Sch.  &  L.  123. 

(z)  Phillips  v.  Duke  of  Bucks.,  (1682)  1  Vern.  227;  and  see  Nelthorpe 
v.  Holgate,  (1844)  1  Coll.  203;  Nash  v.  Dix,  (1898$  78  L.  T.  445; 
Archer  v.  Stone,  (1898)  78  Lr.  T.  34;  Smith  v.  Wheatcroft,  (1878) 
9  Ch.  D.  223;  47  L.  J.  Ch.  745;  Fry,  6th  ed.  p.  103. 
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Whether  it  is  a  good  defence  to  a  purchaser's  action  for 
specific  performance  that  the  vendor,  when  he  signed  the 
contract,  supposed  the  purchaser  to  be  another  person  of  the  maen  n 


same  name,  is  a  question  of  construction;  and  evidence  may  identity  of 

be  admissible  to  show  that  the  contract  was  intended  to  be 

for  sale  to  a  particular  person  («).     But  it  seems  that  unless 

the  possession  by  one  of  the  contracting  parties  of  some 

personal  quality  is  a  material  ingredient  of  the  contract,  the 

mere  non-disclosure  of  the  person  actually  entitled  to  the 

benefit  of  a  contract  for  the  sale  of  land  is  no  defence  to 

an  action  for  specific  performance,  even  though  the  plaintiff 

knew  that  if  the  disclosure  were  made  the  vendor  would  not 

enter  into  the  contract  (&). 

The  insertion  in  the  contract  of  a  penalty  in  case  of  non-  Insertion  of 
performance,  is  no  defence  to  a  suit  for  specific  perform-  defence.'  1 
ance  (c)  :  nor  is  a  stipulation  for  the  payment  of  a  specified 
sum  as  liquidated  damages  (d)  ;   in  fact,  decrees  have  been 
made  upon  agreements  which  took  the  shape  of  bonds  (e)  : 
but  the  obligee  must  elect  between  his  legal  and  equitable 
remedies  (/).    A  bond  void  at  Law  may,  it  seems,  be  a  good 
agreement  in  Equity  (g}  . 

The  circumstance  that  damages  could  not  be  recovered  Inability 
upon  the  contract  at  Law,  has  not  been  universally  con- 


sidered  a  good  defence  to  a  suit  for  specific  performance,  at  Law> 
although,  as  observed  by  Lord  Hardwicke  (h)  :   "There  are  defence. 

(a)  See  Smith  v.  Wheatcrojt,  sup.;  Said  v.  Butt,  1920,  3  K.  B.  497. 

(6)  Dyster   v.  Randall,  1926,  Ch.   932. 

(e)  Howard  v.  Hopkyns,  (1742)  2  Atk.  371;  Coles  v.  Sims,  (1854)  5 
D.  M.  &  G.  1;  23  L.  J.  Ch.  258;  and  see  Logan  v.  Wienholt,  (1833) 
1  C.  &  F.  611,  630. 

(d)  Darbey  v.  Whitaker,  (1857)  4  Dr.  134. 

(<?)  Hobson  v.  Trevor,  (1723)  2  P.  W.  191;  Butler  v.  Powis,  (1845)  2 
Coll.  156.  As  to  the  jurisdiction  of  a  Court  of  Equity  to  restrain  a 
breach  of  an  agreement  secured  by  a  bond,  see  Clarkson  v.  Edge,  (1863) 
33  Beav.  227;  33  L.  J.  Ch.  443;  Fox  v.  Scard,  (1863)  33  Beav.  327, 
328;  Fry,  6th  ed.  p.  70. 

(/)  Fox  v.   Scard,  sup. 

(g~)  Squire  v.  Whitton,  (1848)  1  H.  L.  C.  333.  Cf.  the  decision  in 
Worthing  Corpn.  v.  Heather,  1906,  2  Ch.  532;  S.  E.  R.  v.  Associated 
Portland  Cement  Mfrs.,  Ltd.,  1910,  1  Ch.  pp.  33,  34. 

(A)  See  Whitmel  v.  Parrel,  (1749)  1  Ves.  sen.  256,  258. 
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Chap.  XVII.    very  few  cases  in  which  a  Court  of  Equity  can  decree  a 
Sect.  6  (2).  *  ,  .  ,      , 

-  performance  01  a  covenant  or  agreement  upon  which  there 

can  be  no  action  at  Law,  according  to  the  words  of  the 
articles  and  the  events  which  have  happened."  Lord  Justice 
Fry  points  out  (i~)  that,  by  the  principles  of  the  Common 
Law,  exact  performance  by  the  plaintiff  of  his  part  of  the 
contract  according  to  its  very  terms  must  be  averred  and 
proved,  whereas  in  Equity  a  distinction  has  been  made 
between  those  terms  which  are  of  the  essence  of  the  contract, 
and  those  which  are  not  thus  essential,  and  a  breach  of  which 
it  is  inequitable  for  either  party  to  set  up  against  the  other 
as  a  reason  for  refusing  to  execute  the  contract  between 
them.  On  this  ground,  he  says,  the  jurisdiction  rests  in  all 
cases  where  specific  performance  is  decreed  with  compensation 
to  the  plaintiff.  The  modern  tendency  of  the  Court  is  to  hold 
people  to  the  actual  bargains  they  have  made,  and  thus 
indirectly  to  confine  the  jurisdiction  within  the  limits  of  legal 
relief  fc. 


3rd,  Matters 
relating  to 
estate:  — 
original 
defects  in, 
how  far  a 
defence ; 


public 
nuisance; 


Although  either  the  original  non-existence  of,  or  the  want 
of  a  sufficient  title  to,  a  material  part  of  the  property  or 
that  part  of  it  which  may  have  formed  the  inducement  to 
the  purchaser,  is  a  sufficient  defence  to  an  action  for  specific 
performance,  yet  mere  non-existence  of  a  part  may  not  be 
of  the  same  importance  as  a  defect  in  title  of  the  entirety  (Z). 

It  was  considered,  in  one  case,  that  the  existence  of  a  public 
nuisance  in  the  immediate  neighbourhood  of  a  house  agreed 
to  be  taken  as  a  residence,  and  rendering  it  unfit  for  that 
purpose  (its  existence,  however,  being  unknown  to  either 
party,  although  easily  ascertainable  by  the  vendor),  is  no 
defence  to  his  suit  for  specific  performance,  although  it  will 
induce  the  Court  to  try  the  case  strictly  (m).  But  the  Court 


(t)  Fry,  6th  ed.  p.  23. 

(A)  Knatchbull  v.  Grueber,  (1817)  3  -Metf.  at  p.  146;  Re  Arnold,  (1886) 
14  Ch.  D.  pp.  279,  284;  Fry,  6th  ed.  pp.  568,  569. 

(I)  See  Knatchbull  v.   Grueber,  sup. 

(m)  Lucas  v.  James,  (1849)  7  Ha.  410,  418;  18  L.  J.  Ch.  329;  and 
see  Shepherd  v.  Croft,  1911,  1  Ch.  521;  and  cf.  Yandle  v.  Sutton,  1922, 
2  Ch.  199;  Simpson  v.  Gilley,  (1923)  128  L.  T.  622;  92  L.  J.  Ch.  194. 
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will  refuse  specific  performance  of  a  contract  the  carrying  out  Chap,  xy*1- 

of  which  would  expose  the  purchaser  to  criminal  proceedings,  - 

e.g.,  a  contract  for  the  sale  of  a  house  used  as  a  brothel  (ri). 

And  where  there  is  a  defect,  known  to  the  vendor  and  of  a 

nature  which  the  purchaser  would  not  be  likely  to  discover, 

it  is  the  vendor's  duty  to  disclose  the  same  (o). 

Where,  pending  a  suit  for  specific  performance,  the  def  en-  Public  incon- 
dants,  a  railway  company,  prosecuted  their  works  in  a  manner 
contrary  to  the  terms  of  the  contract,  and  opened  the  line,  it 
was  held  that  the  inconvenience  which  would  be  caused  to  the 
public  by  interfering  with  the  traffic,  was  not  an  available 
defence  (p). 

The  passing  and  registration  under  the  L.  C.  Act,  1925,  Town 
of  a  resolution  by  a  local  authority  to  prepare  a  town  planning  ^heme^- 

scheme,  does  not  create  such  an  incumbrance  on  a  property  whether  an 
.  ,  .       .  .  i       incujnbrance. 

coming  within  the  terms  of  the  resolution  as  to  prevent  the 
owner  selling  the  same  "free  from  incumbrances  "  (g). 

Where  the  defendants  agreed  to  purchase  certain  leaseholds  Purchaser 
subject  to  the  consent  of  the  landlord  being  obtained,  and  repairs  °af  tor 
subject  to  the  premises  being  taken  in  their  then  present  contract. 
condition,  and  two  days  later  the  landlord  served  a  dilapi- 
dation notice,  and  intimated  that  licence  to  assign  would 
be  withheld  until    the    notice  was    complied  with,  specific 
performance  was   decreed   against   the   defendants,  on   the 
footing  that  the  defendants  must  bear  the  costs  of  making 
good  the  dilapidations  (r). 

As  to  the  4th  of  the  above  heads.  —  Want  of  title  to  the  4th,  Matters 
estate  is  a  defence  which  may  occasionally  be  available  as 


well  to  vendor  as  to  purchaser.    As  a  general  rule,  however,  of  title,  con- 
a  vendor  will  be  compelled  to  convey  his  interest,  ,if  an  vendor's*8 
imperfect  one,  in  the  estate,  if  the  purchaser  choose  to  accept  dcfence- 

(M)  Hope  v.  Walter,  1900,  1  Ch.  257;  69  L.  J.  Ch.  166. 

(0)  See  Carlish  v.  Salt,  1900,  1  Ch.  335,  341  ;  Beyfus  v.  Lodge,  1925, 
Ch.  350;  Fry,  6th  ed.  p.  407;  Yandle  v.  Button,  sup. 

(p)  Raphael  v.  Thames  Valley  X.  Co.,  (1867)  2  Ch.  147;  36  L.  J. 
Ch.  209. 

(r/)  Re  Forscy  and  HoUebone's  Contract,  1927,  2  Ch.  379. 

(r)  Lockhart.*  v.  Bernard  Rosen  $  Co.,  1922,  1  Ch.  433. 
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Chap.  XVII. 
Sect.  6  (4). 


Cases  in 
which  it  is 
available. 


it  without  compensation  (s) ;  so  he  will  be  compelled  to 
make  good  the  contract  out  of  any  interest  which  he  has 
subsequently  acquired  (i);  or  to  procure  the  concurrence  of 
parties  who  are  bound  to  convey  at  his  request  (M).  So,  a 
vendor,  professing  to  sell  an  unincumbered  estate,  but  having 
in  fact  only  an  equity  of  redemption,  as  a  general  rule,  will 
be  compelled  to  redeem  the  mortgage,  and  obtain  a  convey- 
ance from  the  mortgagee  (#).  So,  where  a  tenant  in  tail  in 
remainder  had  entered  into  a  contract  for  sale,  he  was  decreed 
to  convey  a  base  fee,  and  covenant  to  bar  the  remainders 
over  upon  becoming  tenant  in  tail  in  possession  (y}. 

But  Equity  will  not  compel  a  vendor  to  procure  the 
concurrence  of  parties  whose  concurrence  he  has  no  right  to 
require;  e.g.,  a  husband  to  procure  the  concurrence  of  his 
wife  (0),  or  son  (a),  except,  perhaps,  where  he  has  expressly 
agreed  to  procure  the  same  (&);  nor  will  it  compel  a  vendor 
to  purchase  and  convey  the  tithes  of  an  estate  contracted  to 
be  sold  as  tithe  free  (c) . 

(s)  Harnett  v.  fielding,  (1805)  2  Sch.  &  L.  at  p.  554;  Sug.  14th  ed. 
218;  Bradley  v.  Munton,  (1852)  15  Beav.  460;  Barrett  \.  Ring,  (1854) 
2  Sm.  &  G.  43;  and  see  inf.  p.  928. 

(<)  See  cases  cited  sup.  p.  088,  and  Came  v.  Michell,  (1846)  10  Jur. 
909 ;  15  L.  J.  Ch.  287. 

(«)  Howell  v.  George,  (1815)  1  Mad.  11 ;  Costigan  v.  Hastier,  (1804) 
2  Sch.  &  L.  160,  166. 

(x)  But  cf.  Wedgwood  v.  Adams,  (1844)  8  Beav.  103,  where  the  Court, 
on  the  ground  of  hardship,  refused  to  interfere;  and  Re  &.  N.  R.  Co. 
and  Sanderson,  (1884)  25  Ch.  D.  788;  53  L.  J.  Oh.  445. 

(y)  Lord  Bolingbrolce's  case,  (1802)  cited  (1802)  1  Sch.  &  Lu  19,  n. 
As  to  contracts  to  disentail,  see  Fines  and  Recoveries  Act,  1833,  s.  47; 
Petre  v.  Duncombe,  (1848)  7  Ha.  24;  Dering  v.  Kynaston,  (1868)  6  Eq. 
210;  Hilbers  v.  Parkinson,  (1883)  25  Ch.  D.  200;  53  L.  J.  Ch.  194. 
Notice  of  such  a  contract  should  be  given  pursuant  to  L.  P.  Act,  1925, 
s.  137. 

(2)  Emery  v.  Wase,  (1803)  8  Ves.  505,  514;  Howell  v.  George,  (1815) 
1  Mad.  1,  6;  see  Jordan  v.  Jones,  (1846)  2  Ph.  170;  Ex  p.  Blake,  (1853) 
16  Beav.  at  p.  471;  and  cf.  Wilson  v.  Williams,  (1857)  3  Jur.  N.  S. 
810. 

(a)  Howell  v.   George,  sup. 

(6)  See  Emery  v.  Wase,  (1803)  8  Ves.  505;  Sug.  14th  ed.  206;  Innes 
v.  Jackson,  (1809)  16  Ves.  367.  See  a.  43  (1)  (b)  of  the  L.  P.  Acfe,  1925; 
1  K.  &  Elph.  12th  ed.  254,  Form  13. 

(c)  Todd  v.  Gee,  (1810)  17  Ves.  273;  but  whether  this  decision  would 
now  be  followed,  in  view  of  the  Tithe  Acts,  1918  and  1925,  and  the  L.  P. 
Act,  1925,  s.  191,  qucere;  see  inf.  p.  943. 
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The  defence  by  a  vendor  of  want  of  title  is  not  one  favoured  Chap.  XVII. 
by  the  Court,  which  in  such  cases  holds  its  hand  on  the   - 


ground  of  the  impossibility  of  enforcing  its  decree  (d).  A 
vendor  cannot  be  permitted  to  say  that  he  did  not  mean  decisions, 
to  acquire  an  interest  which  is  necessary  to  enable  him  to 
convey  the  property  (e).  If  he  can  get  it,  he  may  and  usually 
will  be  compelled  to  do  so  (/) ;  and  it  is  not  an  available 
defence  that  he  had  not  got  it  at  the  commencement  of  the 
action.  Specific  performance  will  be  decreed  against  him,  if 
he  have  got  the  necessary  interest  at  the  date  for  showing 
a  title  on  the  reference;  and,  if  it  then  be  shown  that  he  can 
get  it,  he  will,  as  a  rule,  be  ordered  to  do  so  (#). 

It  will  be  found  on  examination  that  many  of  the  cases  Mistake  the 
usually  referred  to  on  this  head  were  really  decided  on  the  oTmanyUof 
ground  of  the  vendor's  mistake.    Thus,  the  Court  has  refused  the  cases- 
to  compel  the  vendor  to  perfect  his  title  by  exercising  a 
power  of  purchasing  and  settling  another  estate  in  lieu  of 
that  which  he  had  contracted  to  sell  (ft);  or  to  make  himself 
the  personal  representative  of  a  deceased  owner  (i). 

Where  the  want  of  title  is  only  partial, — i.e.,  where  it  Vendor 
affects  only  part  of  the  estate,  or  only  part  of  that  interest  compelled  to 

in  it  which  was   agreed    to    be   sold, — the  .question  arises,  convey  what 
111  i  •       i  i   •  ne  can  with 

whether  the  vendor  can  resist  the  purchaser  s  claim  to  specific  abatement. 

performance  with  a  compensation,  or,  to  speak  more  accu- 
rately, an  abatement  of  the  purchase-money.  The  general 
rule  which  guides  the  Court  in  such  cases  (in  the  absence 
of  express  stipulation)  has  been  thus  laid  down  by  Lord 
Eldon  (fc):  "  If  a  man,  having  partial  interests  in  an  estate, 
chooses  to  enter  into  a  contract,  representing  it  and  agreeing 

(<?)  See  Seawell  v.  Webster,  (1860)  29  L.  J.  Ch.  71,  73. 

(a)  Browne  v.  Warner,  (1808)  14  Ves.  409,  413. 

(/)  Re  Des  Reaux  and  Setchfield,  1926,  Ch.  178. 

(00  Holroyd  v.  Marshall,  (1861)  10  H.  L.  C.  191,  211;  Came  v. 
Mitchell,  (1846)  15  L.  J.  Ch.  287;  Walker  v.  Barnes,  (1818)  3  Mad.  247. 

(A)  Howell  v.  George,  (1815)  1  Mad.  1. 

(0  WUliams  v.  Bland,  (1846)  2  Col.  575;  15  L.  J.  Ch.  331. 

(A)  MortlocJc  v.  Buller,  (1804)  10  Ves.  315;  Rudd  v.  Lascelles,  1900, 
1  Ch.  815,  818;  69  L.  J.  Ch.  396. 
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Chap.  XVII.    to  sell  it  as  his  own,  it  is  not  competent  to  him  afterwards 

— — -  to  say  that,  though  he  has  valuable  interests,  he  has  not  the 

entirety,  and  that,  therefore,  the  purchaser  shall  not  have  the 
benefit  of  his  contract.  For  the  purpose  of  this  jurisdiction 
the  person  contracting  under  these  circumstances  is  bound 
by  the  assertion  in  his  contract;  and,  if  the  vendee  chooses 
to  take  as  much  as  he  can  have,  he  has  a  right  to  that  and 
to  an  abatement." 

Instances  of  Thus,  want  of  title  to  a  very  considerable  part  of  the  estate 
is  no  reason  why  the  vendor  should  not  be  compelled  to 
convey  so  much  as  he  has  (?).  And  want  of  title  to  the  entire 
interest  contracted  for  will  not,  it  seems,  be  available  as  a 
defence  for  the  vendor,  if  the  purchaser  elects  to  take  such 
estate  as  the  vendor  can  convey  (w),  upon  being  allowed  an 
where  vendor  abatement  from  his  purchase-money  (n).  So,  where  a  person, 
estate  than  entitled  to  a  remainder  in  fee,  subject  to  a  life  estate,  con- 
that  con-  tracted  to  sell  the  estate,  relying  on  obtaining  the  concurrence 
of  the  tenant  for  life,  which  was  in  fact  withheld,  specific 
performance  was  decreed  at  the  suit  of  the  purchaser,  with 
an  abatement  in  respect  of  the  life  estate  (o).  So,  where  the 
contract  was,  in  effect,  for  an  absolute  term  of  twenty-one 
years,  and  it  was  found  that  the  actual  term  might  expire 
by  the  cesser  of  certain  lives,  specific  performance  was  decreed 
against  the  vendor,  with  an  abatement  in  respect  of  the 
difference  between  the  absolute  and  defeasible  interests  (p). 
The  decision  was  the  same  where  a  term  was  sold  with  the 
benefit  of  A.'s  covenants  for  renewal,  and  such  covenants 
were  found  not  to  be  absolute,  but  to  bind  only  a  contingent 
portion  of  his  assets  (g).  Again — there  being  the  common 
condition  for  compensation — when  property  sold  as  a  renew- 

(0  Western  v.  Russell,  (1814)  3  Ves.  &  B.  187,  192. 

(m)  Barrett  v.  Ring,  (1854)  2  Sm.  &  G.  43. 

(n)  Wilson  v.  Williams,  (1857)  3  Jur.  N.  S.  810. 

(o)  Nelthorpe  v.  Holgate,  (1844)  1  Col.  203. 

(p)  Dale  v.  Lister,  cited  16  Ves.  7. 

(q)  Milligan  v.  Cooke,  (1808)  16  Ves.  at  pp.  11,  12;  but,  semble,  tho, 
Court  will  not  now  consider  the  comparative  value  of  covenants;  ece 
Ridgway  v.  Gray,  (1849)  1  M.  &  G.  109;  and  Law  «v.  Urlwin,  (1848) 
16  Si.  390;  Farebrother  \.  Gibson,  (1857)  1  D.  &  J.  602;  Cato  \. 
Thompson,  (1882)  9  Q.  B.  D.  618;  Rudd  v.  Lascelles,  19001,  1  Ch.  p.  819. 
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able  leasehold  was  in  fact  merely  for  a  term  certain,  the  c|ap- 
contract  was  enforced  with  an  abatement  (r). 


So,  where  vendors  had  agreed  to  sell  two-sixths  of  certain  where  shares 
leaseholds,  whereas,  in  fact,  they  could  only  make  a  title  to  perty  are 
four-  twentieths,  specific  performance  was  decreed  against 
them,  with  an  abatement  in  respect  of  the  defect  (s).  Thus, 
where  a  vendor  agreed  to  sell  the  entirety  of  a  freehold  estate, 
and  it  was  subsequently  discovered  that  an  undivided  moiety 
belonged  to  other  parties,  the  purchaser  was  held  to  be 
entitled  to  a  conveyance  of  the  vendor's  moiety  on  payment 
of  one-half  of  the  purchase-money  (£).  So,  where  A.  and  B. 
agreed  to  sell  property,  and  it  turned  out  that  B.  had  no 
interest  in  it,  and  that  A.  was  entitled  to  only  a  moiety, 
which  was  subject  to  a  mortgage,  the  purchaser  was  held 
•entitled  to  a  conveyance  of  A.'s  moiety  subject  to  the  mort- 
gage, with  an  abatement  which,  in  the  circumstances  of 
the  case,  exhausted  the  purchase-money  (w).  The  rule  is 
applicable  also  to  a  case  of  deficiency  in  quantity  (x). 

But  even  before  1926  the  view  was  taken  in  one  case  (y} 
that,  where  one  contracted  to  grant  a  lease  of  a  mine  and  it 
afterwards  turned  out  that  he  was  only  entitled  to  one  moiety 
of  the  mine,  specific  performance  in  respect  of  that  one  moiety 
ought  not  to  be  decreed  against  him,  either  with  or  without 
•compensation.  And  it  is  conceived  that  now  the  same 
doctrine  will  apply  in  the  case  of  land  generally,  since  an 

(r)  Painter  v.  Newby,  (1853)  11  Ha.  26. 

0)  Jones  v.  Evans,  (1848)  17  L.  J.  Ch.  469. 

(0  Hooper  v.  Smart,  (1874)  18  Eq.  683;  Burrow  v.  Scammell,  (1881) 
19  Ch.  D.  175;  51  L.  J.  Ch.  296;  Hexter  v.  Pearce,  1900,  1  Gh.  341; 
69  L.  J.  Ch.  146;  cf.  Lumley  v.  Ravemcroft,  1895,  1  Q.  B.  683;  64 
L.  J.  Q.  B.  441. 

(M)  Horrocks  v.  Rigby,  (1878)  9  Ch.  D.  180;  47  L.  J.  Ch.  800; 
A.-G.  v.  Day,  (1749)  1  Ves.  sen.  218,  224;  and  sec  Barker  v.  \Cox, 
(1876)  4  Ch.  D.  464;  46  L.  J.  Ch.  62. 

(a:)  Mackenzie  v.  Hesketh,  (1877)  7  Ch.  D.  675;  47  L.  J.  Ch.  231; 
Rutherford  v.  Acton-Adams,  1&15,  A.  C.  866,  870. 

(y)  Price  v.  Griffith,  (1851)  1  D.  M.  &  G.  80>  84;  21  L.  J.  Ch.  78; 
explained  in  Hexter  v.  Pearce,  1900,  1  Ch.  341.  And  see  inf.  p.  929 
•  et  seq, 

21(2) 
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Chap.  XVII.    undivided  share  in  the  proceeds  of  sale  of  land  (z)  is  a  very 

o     *i     'ft   (  A\ 

•  •*•  }'    different  thing  from  the  land  itself,  or  even  an  undivided 
share  therein  (a). 

Vendor's  The  right,  however,  of   a   purchaser   to   require   specific 

rights  under 

condition  for  performance,  with  an  abatement  of  the  purchase-money,  is 

subject  to  the  vendor's  right  to  rescind  the  contract,  where 
such  a  right  is  reserved  by  the  conditions  (6).  This  subject 
has  been  dealt  with  already  in  Chap.  IV.  s.  3;  but  it  may  be 
mentioned  that  a  condition  for  rescinding  the  contract,  if 
counsel  should  be  of  opinion  that  a  marketable  title  could  not 
be  made,  has  been  held  to  enable  a  vendor  to  rescind  upon 
counsel  rejecting  the  title  to  one  undivided  third  of  the 
property  (c).  And,  in  the  converse  case,  where  the  purchaser 
had  a  right  to  rescind,  in  case  his  objections  to  title  were  not 
removed,  and  he  gave  notice  of  rescission  on  the  ground  of 
the  vendor's  want  of  title  to  a  small  portion  of  the  estate,  it 
was  held  that  he  could  not  be  compelled  to  complete  with  an 
abatement  (d] .  But  when  the  vendor  agreed  to  sell  the  fee,, 
with  full  knowledge  that  he  could  not  do  so  without  the 
concurrence  of  a  tenant  for  life,  and  failed  to  obtain  such 
concurrence,  he  was  not  allowed  to  avail  himself  of  the  con- 
dition for  rescission  (e).  And,  generally,  where  there  is  a 
condition  enabling  the  vendor  to  rescind  if  unwilling  to 
comply  with  a  requisition  as  to  title  or  conveyance,  the  vendor 
cannot  annul  the  sale  arbitrarily,  or  in  order  merely  to  escape 
the  results  of  his  own  reckless  conduct  (/) . 

(z)  Into  which  every  undivided  share  in  land  is  converted  by  the  L.  P. 
Act,  1925. 

(a)  See  Lumley  v.  Ravenscroft,  1895,  1  Q.  B.  683;  64  L.  J.  Q.  B. 
441. 

(6)  Re  Terry  and  White,  (1886)  32  Ch.  D.  14;  55  L.  J.  Ch.  ,345; 
Heppenstall  v.  Hose,  (1884)  33  W.  R.  30. 

(c)  Williams  v.  Edwards,  (1827)  2  Si.  78;  and  see  Mawson  v.  Fletcher, 
(1870)  6  Ch.  91;  40  L.  J.  Ch.  131;  Re  Terry  and  White,  sup. 

(d)  Ashton  V.  Wood,  (1857)  3  Jur.  N.  S.  1164;  but  see  Hanbury  v. 
Lichfield,  (1833)  2  M.  &  K.  629,  where  the  purchaser  had  notice  of  the 
defect  when  he  entered  into  the  contract. 

(e)  Nelthorpe  v.  Holgate,  (1844)   1   Col.   203;   and  see  Holliwell  v. 
Seacombe,  1906,  1  Ch.  426. 

(/)  Re  Jackson  and  Haden,  1906,  1  Ch.  412;  Re  Des  Reaux  and  Setch- 
field,  1926,  Ch.  178.  See  also  Hardman  v.  Child,  (1885)  28  Ch.  D.  712; 
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The  purchaser  cannot  claim  a  conveyance  of  an  interest  to  Chap. 
•which  a  vendor  shows  a  doubtful  or  defective  title,  with  an  - 
abatement  in  respect  of  the  imperfection  in  title  (g),'  except,  ^nt  for" 


perhaps,  where  the  defect  is  of  a  temporary  character,  or  is  defect  in 
otherwise  a  fit  subject  for  compensation;  as,  &.g.,  where  a 
good  title  was  deduced,  but  the  vendor's  wife  refused  to 
release  her  dower,  and  specific  performance  was  decreed  at 
the  purchaser's  suit  with  a  compensation  (ft).  Conduct  or 
acquiescence  on  the  part  of  the  purchaser  which  amounts  to 
an  acceptance  of  the  title,  may  yet  be  insufficient  as  a  waiver 
of  his  right  to  compensation  (i). 

In  carrying  out  the  above  rule  of  making  the  vendor  Difficulties 
convey  what  he  has  with  an  abatement  for  what  he  has  not,  Ceptions  to, 
the  Court  is  either  .making  a  new  contract  between  the  parties,  thc  rule- 
or  is  at  best  .executing  the  original  contract  only  cy  pres  (fc). 
On  this    ground,  Farwell,  J.,  expressed    his  opinion  that 
the  relief   should   be   confined    to   cases  where    the   actual 
subject-matter  is  substantially  the  same  as  that  stated  in  the 
•contract  (Z).     The  relief  may  also  be  refused  on  the  ground 
of    the    difficulty    of    assessing   proper    compensation  (m). 
Cases,  too,  might  occur  where,  on   the  ground    of  serious 
hardship,  the  Court  would  refuse  to  assist  a  purchaser:  as, 
e.g.,  in  the  case,  put  by  Lord  St.  Leonards  (ri),  of  a  vendor 

.51  L.  J.  Ch.  695;  but  cf.  Re  Glenton  and  Uaden,  (1885)  53  L.  T.  434; 
Re  Terry  and  White,  sup.;  Re  Deighton  and  Harris,  1898,  1  Ch.  458; 
67  Lr.  J.  Ch.  240;  Re  Isaacs  and  Towell,  1898,  2  Gh.  285;  67  L.  J.  Ch. 
508;  Procter  v.  Pugh,  1921,  2  Ch.  256,  269. 

(y)  Williams  v.  Hlgden,  (1828)  C.  P.  Coop.  500;  Fry,  6th  ed. 
pp.  571,  580. 

(A)  Wilson  v.  Williams,  (1857)  3  Jur.  N.  S.  810;  Brewer  v.  Broad- 
wood,  (1883)  22  Ch.  IX  105,  107;  52  L.  J.  Oh.  136. 

(0  Hughes  v.  Jones,  (1861)  3  D.  F.  &  J.  307,  316;  31  L.  J.  Ch.  83; 
Parriam  v.  P.,  (1884)  32  W.  E.  369.  Cf.  Burnett  \.  Brown,  (1820)  1 
J.  &  W.  168,  175. 

(K)  Fry,  6th  ed.  p.  587;  Thomas  v.  Bering,  (1837)  1  Kc.  729,  746; 
«  L.  J.  N.  S.  Ch.  267. 

(0  Rudd  v.   Lascelles,  1900,  1  Oh.  815,  819;  69  L.  J.  Ch.  396. 

0»)  Rudd  v.  Lascelles,  sup.;  Cato  v.  Thompson,  (1882)  9  Q.  B.  D. 
616,  618;  Fry,  6th  ed.  p.  591.  As  to  mode  of  assessing  compensation 
for  a  road  not  being  made,  see  Re  Chiff  oriel,  (1889)  40  Ch.  D.  45;  58 
L.  J.  Ch.  137,  263. 

(M)  Sug.   14th  ed.  316. 
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Chap.  XVII.    showing  a  good  title  to  his  mansion-house  and  park,  but 
^'    having  no  title  to  a  "large  adjoining  estate  held  and  sold 
with  it." 

Where  there  Thus,  where  vendors  contracted  to  sell  a  lace  manufactory 
are  rights  of  for  £12,200,  believing  themselves  to  be  entitled  to  the 
entirety,  and  it  was  found  on  investigating  the  title  that  they 
were  only  entitled  to  nine-sixteenths,  and  that  the  remaining 
undivided  seven-sixteenth  shares  belonged  to  another  party, 
who  also  held  a  lien  on  the  wrhole  property  for  £10,000  and 
interest,  Shadwell,  V.-C.,  considered  it  not  a  proper  case  for 
giving  the  purchaser  specific  performance  of  the  contract 
in  respect  of  the  •<  nine-sixteenths  with  compensation  (o). 
Again,  where  the  vendor  could  only  make  a  title  to  three- 
fourths  of  the  property,  the  remaining  fourth  being  vested 
in  other  parties,  and  trust-money  was  invested  on  the 
security  of  the  vendor's  interest  to  an  amount  exceeding 
the  purchase-money  which  would  be  payable  if  the  claim 
for  abatement  succeeded,  the  purchaser's  claim  for  specific 
performance  with  an  abatement  was  refused  (p).  So,  where 
the  defendant,  being  one  of  three  trustees  for  sale  of  a  pro- 
perty, and  being  also  beneficially  entitled  to  one-fifth  of  the 
proceeds  of  sale,  contracted  to  sell  the  same,  and  'his  co- 
trustees  refused  to  adopt  the  contract,  it  was  held  that  the 
plaintiff  was  not  entitled  to  specific  performance  with  com- 
pensation in  respect  of  the  defendant's  beneficial  interest  (q). 
Again,  where  an  administrator  granted  an  underlease  of  a 
leasehold  estate  belonging  to  his  intestate,  with  an  option  to 
the  underlessee  to  purchase  at  a  fixed  price  within  a  specified 
period,  the  Court  refused  to  enforce  specific  performance  of 
the  option  to  buy  the  whole,  on  the  ground  that  it  was  ultra 
vires  of  the  vendor  in  his  capacity  of  administrator  to  give 
such  an  option  (r) ;  but,  as  to  the  one-third  of  the  property, 

(o)  Wheatley  v.  Slade,  (1830)  4  Si.  126.  See  the  comments  on  this 
case  in  Sug.  14th  ed.  p.  317.  Cf.  Maw  v.  Topham,  (1854)  19  Beav. 
576;  Hexter  v.  Pearce,  1900,  1  Ch.  341;  69  L.  J.  Ch.  146. 

(p)  Maw  v.  Topham,  sup. 

(q)  Naylor  v.  Goodall,  (1878)  47  L.  J.  Ch.  53. 

(r)  But  a  personal  representative  now  has  power  to  grant  options 
exerciseable  within  ten  years;  A.  E.  Act,  1925,  s.  39  (1)  (ii)  (iii) ; 
L.  P.  Act,  1925,  s.  28  (1);  S.  L.  Act,  1925,  s.  51. 
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to  which  the  administrator  -was  entitled  beneficially,  specific  Chap.  XVII. 

_«  j  ,          •      .  i  •      /  \  Sect.  6(4). 

performance  was  decreed  against  him  (s).  


The  result  of  the  authorities  appears  to  be  that,  except  Besult  of  the 
where  there  is  a  good  defence  on  the  ground  of  hardship, 
mistake,  or  injury  to  third  parties,  the  Court  will  (in  the 
absence  of  an  express  stipulation  excluding  compensation,  or 
entitling  the  vendor  to  rescind)  insist  on  a  vendor  making 
good  his  contract  to  the  extent  of  his  ability,  and  on  his 
submitting  to  a  proportionate  reduction  of  the  purchase- 
money,  if  the  purchaser  was  ignorant  of  the  defect  at  the 
date  of  the  contract,  and  is  willing  to  complete  on  these 
terms. 

In  two  cases  (£),  where  the  vendor's  title  was  only  con-  indemnity, 
tingently  defective,  it  was  held,  that  the  purchaser  might  n?lther 
take  the  estate  with  an  indemnity;  but  it  has  been  settled  taken  com- 
that  an   indemnity  will   not    be   enforced    against   either  pu 
party  (w),  unless  it  be  provided  for  by  special  agreement  (#). 

Matters  which  would  not   be  considered  fit  subjects  for  Purchaser's 
compensation  as  against  a  purchaser,  may,  if  he  elect  to  take  n£hts  "* 
the  estate,  entitle  him,  as  against  the  vendor,  to  specific  abatement, 
performance  with  an  abatement  of  purchase-money;    e.g., 

(s)  Oceanic  Navigation  Co.  v.  Sutherberry,  (1880)  16  Ch.  D.  236, 
246;  50  L.  J.  Oh.  308;  and  see  Re  Chaplin  and  Staffordshire  Co.,  1922, 
2  Ch.  pp.  840,  845;  Johnson  v.  Clarke,  1928,  Ch.  847. 

(0  Dale  v.  Lister,  cited  16  Ve®.  7;  Milligan  v.  Vooke,  (180&)  16  Ves.  1. 

(«)  Balmanno  v.  Lumley,  (1813)  1  Ves.  &  B.  224;  Paton  v.  Brebner, 
(1819)  1  Bl.  42,  66;  Aylett  v.  Ashton,  (1835)  1  M.  &  C.  105;  Nouaille 
v.  Flight,  (1844)  7  Beav.  521;  13  L.  J.  Ch.  414;  Xidguxty  v.  Gray, 
(1849)  1  M.  &  G.  109,  111;  Bainbridge  v.  Kinnaird,  (1863)  32  Beav. 
346;  see  at  Law,  Blake  v.  Phinn,  (1847)  3  C.  B.  976;  16  L.  J.  0.  P. 
159;  and  see  Fry,  6th  ed.  p.  592. 

(*)  Walker  v.  Barnes,  (1818)  3  Mad.  247;  Aylett  v.  Ashton,  (1835)  I 
M.  &  O.  105;  Paterson  v.  Long,  (1843)  6  Beav.  at  p.  598;  13  I*.  J. 
N.  S.  Ch.  1;  nor  has  an  arbitrator  on  the  agreement  any  implied 
authority  to  award  an  indemnity;  Ross  v.  Boards,  (1838)  8  A.  &  E. 
290,  294;  7  L.  J.  N.  S.  Q.  B.  209.  As  to  the  mode  of  indemnity  on 
purchase  by  railway  company  of  part  of  lands  subject  to  rent-charge,  see 
P  me  ell  <v.  South  Wales  E.  Co.,  (1855)  1  Jur.  N.  S.  773.  In  ;an 
'agreement  that  one  partner  shall  withdraw  from  the  partnership,  it 
is  an  implied  term  that  the  continuing  partners  shall  indemnify  him; 
Cray  v.  Smith,  (1889)  43  Ch.  D.  pp.  213.  220. 
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Chap.  XVII. 
Sect.  6  (4). 


Eight  to 
abatement 
lost,  by 
contracting 
with  notice 
of  defect; 


the  existence  of  mining  rights  («/),  or  rights  of  common  over 
the  estate  (2),  or  the  want  of  a  road  which  the  vendor  had 
agreed,  but  was  unable,  to  make  (a). 

The  Court  will  almost  invariably  refuse  to  decree  specific 
performance  with  an  abatement  in  favour  of  a  purchaser 
who  contracted  with  knowledge  of  the  defect  (6).  Thus, 
where  the  purchaser  was  aware  at  the  date  of  entering  into 
the  contract  that  the  vendor  could  only  carry  it  out  with  the 
consent  of  the  trustees  of  his  settlement,  specific  performance 
was  refused(c).  Again,  where  a  husband  and  wife  agreed 
to  sell  the  wife's  estate  in  fee  simple,  and  the  purchaser 
knew  that  the  estate  belonged  to  the  wife,  who  refused  to 
convey,  it  was  held  that  he  could  not  compel  the  husband 
to  convey  his  interest  at  an  abated  price  (d}.  So,  the 
knowledge  by  a  purchaser  that  the  vendor  is  ignorant  of 
his  title  may  lead  the  Court  to  refuse  a  decree  with  abate- 
ment (e).  Nor  will  an  abatement  be  allowed  in  respect  of 
a  lease  granted  by  the  vendor,  which  is  void  by  statute  (/). 
And  in  one  case,  where  the  purchaser,  knowing  that  the 
estate  was  copyhold,  had  agreed  to  take  a  lease  for  thirty-one 
years,  and  entered  and  spent  money  upon,  the  land,  and  it 
subsequently  turned  out  that  the  lord  of  the  manor  had  no 
power  to  grant  a  lease  for  more  than  twenty-one  years,  on 
a  bill  filed  by  the  purchaser  for  repayment  of  the  money 
expended;,  and  for  a  declaration  that  he  was  entitled  to  a 
lien  in  respect  of  the  same,  the  Court  went  so  far  as  to  order 


(y)  Seaman  \.  Vawdrey,  (1809)  16  Ves.  390;  Martin  v.  Cotter,  (1846) 
3  J.  &  L.  496,  509  (right  of  turbary  and  getting  limestone);  but  see 
Smithson  v.  Powell,  (1852)  20  L.  T.  (O.  S.)  105;  Ramsden  v.  Hirst, 
(1858)  4  Jur.  N.  S.  200;  27  L.  J.  Ch.  482,  where  the  mines  had  been 
abandoned,  though  the  right  to  work  them  continued. 

(z)  Sug.  14th  ed.  pp.  311,  312. 

(a)  Peacock  v.  Penson,  (1848)  11  Beav.  355;  18  L.  J.  Ch.  57.  And 
see  Re  Chiferiel,  (1888)  40  Ch.  D.  45. 

(6)  Fry,  6th  ed.  p.  588. 

(c)  Lawrenson   v.    Butler,   (1802)   1   Sch.   &  L.   13,  19;    Harnett   v. 
fielding,    (1805)   2  Sch.  &  L.  549,  560;  Nelthorpe  v.  Holgate,  (1844) 
1  Col.  203.  215. 

(d)  Castle  v.   Wilkinson,  (187ft)  5  Ch.  534;  39  L.  J.  Ch.  843. 
(«)  See  Rudd  v.  Lascelles,  19OO,  1  Ch.  815;  69  L.  J.  Ch.  396. 
(/)  Morris  v.  Preston,  (1802)  7  Ves.  at  p.  557. 
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the  purchaser  to  accept  a  lease  for  twenty-one  years  with  a  c^aP- 
covenant  for  a  further  term  of  ten  years,  and  compensation 
in  respect  of  the  difference  in  value  between  such  a  lease  and 
covenant,  and  a  legal  term  of  thirty-one  years  (#).  Again, 
where  a  purchaser  was  informed  by  the  vendor's  solicitor  at 
the  auction  that  the  premises,  which  in  the  printed  particulars 
were  stated  to  be  let  to  a  company,  were  in  fact  let  to  three 
individuals,  and  the  purchaser  subsequently  tried  to  get  off 
his  bargain  on  the  ground  of  misrepresentation  in  the  par- 
ticulars, it  was  held  that,  whether  he  was  to  be  treated  as 
plaintiff  in  a  suit  for  rescission,  or  as  defendant  in  a  suit 
for  specific  performance,  he  must  be  held  to  his  bargain  (ft). 

On  a  like  principle,  the  omission  of  the  purchaser  to  make  °r  by  want 
proper  inquiries  before  accepting  the  title,  may  preclude  him 
from  claiming  specific  performance  with  compensation  for  a 
defect  which,  with  a  little  more  diligence,  he  would  have  dis- 
covered. Thus,  where  on  an  agreement  for  the  purchase  of  an 
advowson,  nothing  was  said  on  either  side  as  to  the  amount  of 
the  income  of  the  living,  or  as  to  the  basis  of  calculation  on 
which  the  purchaser's  offer  was  founded,  and  the  living  was 
in  fact  charged  with  the  repayment  of  a  loan  from  Queen 
Anne's  Bounty,  the  purchaser  suing  for  specific  performance 
was  held  not  to  be  entitled  to  an  abatement;  inasmuch  as 
the  charge  was  an  ordinary  liability,  the  existence  of  which 
he  would  have  learnt  by  prudent  inquiry  (i).  In  one  case, 
where  the  purchaser  at  the  date  of  the  contract  was  aware 
that  the  property  was  in  the  occupation  of  a  tenant,  and 
made  no  previous  inquiry  as  to  the  nature  and  duration  of 
the  tenant's  interest,  it  was  held  that  he  was  not  entitled 
to  specific  performance  with  an  abatement,  on  the  ground 
that  the  property  was  subject  to  an  undisclosed  lease  (fc). 
But  it  is  conceived  that,  unless  the  undisclosed  tenants'  rights 
are  of  a  trifling  nature  (7),  a  vendor  who  had  not  disclosed 

(y)  Hanbury  v.    Litchfield,  (1833)  2  M.  &  K.  629,  sed  quasre. 

(A)  Farebrother  v.   Gibson,  (1857)  1  D.  &  J.  602,  605. 

(0  Edwards-Wood  v.  Marjoribanks,  (1858)  3  D.  &  J.  329;  (1860)  7 
H.  L.  O.  806;  28  L.  J.  Oh.  298;  30  L.  J.  Ch.  176. 

(/fc)  James  v.  Lichfield,  (1869')  9  Eq.  51;  39  L.  J.  Ch.  248;  Carroll  v. 
Keayes,  (1873)  8  I.  E.  Eq.  97. 

(0  Hall  v.  Smith,  (1807)  14  Ves.  at  p.  433. 
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Chap.  XVII. 

Sect.  6  (4). 


Knowledge 
not  in- 
variably 
fatal  to 
claim  for 
abatement. 


equities,  existing  as  between  him  and  his  tenants,  could  not 
enforce  a  contract  against  a  purchaser,  on  the  ground  that 
the  latter  knowing  of  such  tenancy  had  constructive  notice 
of  such  equities  (rn). 

But  the  purchaser's  knowledge  of  a  defect  is  not  always 
fatal  to  his  claim  for  specific  performance  with  compensa- 
tion (n).  Thus,  where  an  estate  was  limited  to  such  uses  as 
A.  and  B.,  husband  and  wife,  should  appoint,  and,  in.  default 
of  appointment,  to  the  use  of  trustees  during  B.'s  life  for 
her  separate  use,  with  remainder  to  A.  in  fee,  and  A.  entered 
into  a  contract  for  ,sale  to  C . ,  who  had  notice  of  the  settlement, 
agreeing  to  obtain  the  concurrence  of  all  necessary  parties, 
and  after  C.  had  actually  paid  his  purchase-money  to  the 
trustees,  B.  refused  to  concur  in  the  conveyance,  Bacon,  V.-C., 
decreed  specific  performance  at  the  suit  of  the  purchaser,  with 
compensation  in  respect  of  B.'s  life  interest,  and  with  a  lien 
for  such  compensation  on  the  purchase-money  in  the  hands 
of  the  trustees  (o).  Where  property  was  put  up  for  sale  by 
auction  under  particulars  and  conditions  which  stated  that 
it  was  subject  to  a  term  of  years  less  by  eight  years  than  was 
really  the  case,  and  the  purchaser  took  out  a  summons  under 
the  V.  &  P.  Act,  asking  that  he  might  jbe  allowed  com- 
pensation in  respect  of  the  mis-statement,  which  the  vendor 
refused,  on  the  ground  that  the  purchaser  knew  the  real 
facts  and  gave  proportionately  less  for  the  property;  Kay,  J. , 
held  that  he  was  entitled  under  the  contract,  which  contained 
the  usual  compensation  clause,  to  compensation  (p}. 

Cases  in  which  the  purchaser,  having  had  knowledge  of 
a  defect,  seeks  specific  performance  with  an  abatement,  must 

O)  Caballero  v.  Henty,  (1874)  9  Ch.  447;  42  L.  J.  Ch.  635;  Phillips 
v.  Miller,  (1875)  L.  E.  10  O.  P.  420,  427;  43  L,.  J.  C.  P.  74;  44 
L.  J.  O.  P.  265;  and  see  Be  Earl  of  Derby  and  Fergtisson's  Contract, 
1912,  1  Ch.  479,  488. 

(n)  Fry,  6th  ed.  p.  586. 

(o)  Barker  v.  Cox,  (1876)  4  Oh.  D.  464;  46  L.  J.  Ch.  62;  and  see 
Wilton  v.  Williams,  (1857)  3  Jur.  N.  S.  810. 

(p)  Lett  v.  Randall,  (1883)  49  L.  T.  71.  In  English  v.  Murray, 
(1883)  ib.  35,  where  the  purchaser  attempted  to  get  off  his  contract  on 
the  ground  of  a  defect,  of  which  he  had  been  warned  by  the  vendor, 
ho  was  held  to  his  bargain;  but  his  right  to  compensation  under  the 
common  condition  was  admitted  by  the  vendor. 
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be  distinguished  from  cases  in  which  the  knowledge  of  the  Chap.  XVII. 
purchaser  is  relied  on  by  the  vendor  in  an  action  to  fcxrce  —  __  — 
a  defective  title  upon  a  purchaser  (g). 

It  may  occasionally  happen  that  the  vendor's  interest  is  Vendor,  how 
found  to  exceed  that  which  he  contracted  to  sell;  in  which 


case  he  must,  as  a  general  rule,  make  good  the  latter  to  the  interest  con- 

,.,.,.  .  tractedfor, 

best  of  his  ability:   for  instance,  where  a  vendor,  :in  fact  out  of  his 

seised  in  fee,  contracted  to  sell  the  estate  as  copyhold,  stating  °^"regf  1C1 
it  to  be  equal  in  value  to  freehold,  it  was  held  that  he  ought 
(but  for  other  grounds  of  defence)  to  have  conveyed  the 
freehold  (r).  It  has,  however,  been  held,  that,  on  an  agree- 
ment to  assign  a  lease,  Equity  cannot  decree  an  underlease, 
although  the  assignment  would  induce  a  forfeiture  ;  since  the 
vendor's  motive  for  agreeing  to  assign  may  have  been  to 
escape  the  rent  and  covenants  (s)  ;  but  the  defence,  as  Lord 
St.  Leonards  remarks,  is  one  which  could  seldom  be  set  up 
by  a  vendor  (£). 

Different  considerations  apply  to  misdescription  and  error  Distinction 
when  regarded  as  elements  in  a  purchaser's  action  for  specific  purchaser's 
performance  with  abatement,  and  when  regarded  as  elements  ri,sht9"9 

plamtift  and 

in  a  purchasers  defence  to  a  vendors  action  (u)..  For  defendant. 
instance,  where  there  is  a  material  misdescription  or  (semble) 
want  of  title,  and  there  is  a  condition  that  no  compensation 
is  to  be  given,  the  purchaser  may  obtain  specific  performance 
without  compensation;  but  the  vendor  cannot  do  so  (a;), 
unless,  perhaps,  he  abandons  the  condition  (?/). 

(q)  See  Re  Gloag  and  Miller,  (1883)  23  Ch.  D.  320;  52  L.  J.  Ch. 
654;  Cato  v.  Thompson,  (1882)  9  Q.  B.  D.  616;  and  see  inf.  p.  940, 
sup.  pp.  107,  108,  133  et  seq. 

(r)  Tunning  v.  Morrice,  (1788)  2  Br.  C.  C.  at  p.  331. 

(«)  Anon.,  Sug.  14th  ed.  301. 

(0  Sug.   14th  ed.  301. 

(«)  See  notes  to  Seton  v.  Slade,  2  Wh.  &  T.  L.  C.  9th  ed.  451 
et  scq.;  and  see  noto  (<?)  above. 

(a;)  Re  Terry  and  White,  (1886)  32  Ch.  D.  14,  24;  and  see  Re 
Pvckett  and  Smith,  1902,  2  Ch.  258. 

(y)  Shepherd  v.  Croft,  1911,  1  Ch.  521,  524,  529.  It  appears  from 
the  judgment  that  the  purchaser  there  consented  to  such  abandonment: 
it  is  submitted  that  without  such  consent  the  vendor  could  not  have 
obtained  specific  performance;  but  see  Curtis  v.  French,  1929,  1  Ch.  253. 
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Chup.  XVII. 
Sect.  6  (4). 

Want  of 
title,  where 
a  defence  for 
purchaser 
declining 
abatement. 

When  estate 
is  of  different 
tenure; 


or  held  in 
different 
manner ; 


or  no  title 
shown  to 


If  the  purchaser  be  unwilling  to  complete  with  an  abate- 
ment, he  may  resist  specific  performance  on  the  ground  of 
the  tenure  of  the  property,  or  of  a  material  part  of  it, 
varying  from  that  to  which  he  is  entitled  under  the  contract; 
e.g.,  he  will  not  be  compelled,  in  lieu  of  a  freehold,  to  take 
a  term  of  years  (2),  or  a  copyhold  (a),  or  mere  sheep  walks  (6), 
or  enfranchised  copyhold  (where  the  rights  of  the  lord  in 
respect  of  minerals  are  reserved)  (c). 

So,  also,  the  purchaser  may  resist  specific  performance  on 
the  ground  of  the  property  being  held  in  a  manner  different 
from  that  which  is  expressed  or  implied  in  the  contract; 
e.g.,  he  will  not  be  compelled  to  take  an  .assignment  of 
an  underlease,  instead  of  an  original  lease  (d);  or  of  a 
redeemable,  instead  of  an  absolute  interest  (e);  or  of  an 
improved,  instead  of  a  ground,  rent  (/) ;  or  of  a  ground  rent 

extent  of        to  which  the  remedies  of  a  reversioner  are  not  incident  (g} ; 

interest  con-   an(j  ne  cannot  be  compelled  to  take,  instead  of  an  estate  in 

tracted  for;  .  .    * 

possession,  a  reversion  expectant  on  a  life  estate,  however 
advanced  in  life  the  tenant  for  life  may  be  (/&).  And  a 
purchaser  having  contracted  for  the  entirety  cannot  be  com- 
pelled to  take  undivided  parts  of  the  estate  (i),  even  although 

(z)  Drewe  v.  Corp,  (1803)  9  Ves.  368;  and  see  Fordyce  v.  Ford, 
(1794)  4  Br.  O.  O.  494,  cited  (1806)  13  Ves.  78;  Wright  v.  Howard, 
(1823)  1  S.  &  S.  190;  Price  v.  Ley,  (1863)  4  Gif.  235;  affd.  11  W.  R. 
475. 

(«)  Twining  v.  Morrice,  (1788)  2  Br.  C.  C.  326,  331;  Hick  v. 
Phillips,  (1721)  Pr.  Ch.  575;  Sug.  14th  ed.  303;  Ayles  v.  Cox,  (1852) 
16  Beav.  23;  unless  the  incidents  of  tenure  are  trivial,  sup.  p.  136. 

(6)  Vancouver  v.  Bliss,  (1805)  11  Ves.  458,  466. 

(c)  Upperton  v.  Nickolson,  (1871)  6  Ch.  436;  40  L.  J.  Ch.  401. 

(d)  Madeley  v.  Sooth,  (1848)  2  De  G.  &  S.  718;  Brumfitt  v.  Morton, 

(1857)  3   Jur.  N.  S.  1198;  Be  Beyfus  and  Masters,  (1888)   39  Ch.  D. 
110;    and   see  Lee  v.  Rayson,  1917,  1  Ch.  613.     Cf.  Camberivell  Bldg. 
Soc.  v.  Holloway,  (1879)  13  Ch.  D.  754;  49  L.  J.  Ch.  361;  Broom  v. 
Phillips,  (1896)  74  L.  T.  459. 

(e)  Coverley  v.   Burrell,  (1821)  Sug.  14th  ed.  299. 
(/)  Stewart  v.  Alliston,  (1815)  1  Mer.  26. 

fa)  Longford  v.  Selmes,  (1857)  3  K.  &  J.  220;  cf.  Smith  \.  Watts, 

(1858)  4  Dr.  338. 

(A)  Collier  v.  Jenkins,  (1831)  You.  295;  Hughes  v.  Jones,  (1861)  3 
D.  F.  &  J.  307;  31  L.  J.  Ch.  83;  Sug.  14th  ed.  304. 

(t)  Dalby  v.  Pullen,  (1830)  1  R.  &  M.  296;  Re  Arnold,  (1880)  14 
Ch.  D.  270. 
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the  vendors  were  tenants  in  common  of  the  entirety  (ft)  .  Cga^' 
Nor  will  the  purchaser,  on  the  purchase  of  a  leasehold  - 
interest,  be  compelled  to  accept  with  compensation  a  term 
"  considerably  less  "  (1)  than  that  contracted  for;  e.g.,  a  term 
for  six  instead  of  sixteen  years  (m)  ;  or  one  which,  instead  of 
being  twelve  and  a  half  years  certain,  may  be  determined 
at  the  lessor's  option  at  the  end  of  five  years  (w). 

A  purchaser  may  resist  specific  performance  on  the  ground  or  to  material 
of  no  title  being  shown  to  a  material  part  of  the  estate;  such  estate; 
materiality  consisting  either  in  the  proportion  which  such 
part  bears  to  the  entirety,  or  in  its  being  important  with 
regard  to  the  enjoyment  of  the  residue,  or  as  possessing 
an  adventitious  value  in  the  estimation  of  the  purchaser  (o)  ; 
as,  where  the  property  was  stated  to  contain  753  square 
yards  or  thereabouts,  but  in  fact  contained  only  573  square 
yards  (p).    Nor,  having  entered  into  a  single  contract  for  two  or  to  one  of 
estates,  could  the  purchaser,  probably,  be  compelled  to  take  g0i&. 
one  without  the  other  (q).     So,  where  on  the  purchase  of  a 
mansion  and  700  acres,  the  title  to  twelve  acres  proved  defec- 
tive, such  twelve  acres  being  opposite  the  park  gates  and 
containing  brick  earth,  which  rendered  it  probable  that  they 
might  be  built  upon,  the  purchaser  was  held  free  (r)  :  so,  also, 
where,  on  the  purchase  of  a  wharf  and  jetty,  no  title  could  be 

(/fc)  A.-G.  v.  Day,  (1749)  1  Ves.  sen.  218,  224;  sed  qucere  ;  see  Re 
Arnold,  sup.  at  pp.  282  —  283. 

(0  Sug.  14th  ed.  299;  see  Ilalsey  v.  Grant,  (1806)  13  Ves.  at  p.  77; 
Vignolles  v.  Bowen,  (1847)  12  Ir.  Eq.  R.  194,  198. 

(m)  Long  v.  Fletcher,  (1709)  2  Eq.  Ca.  Abr.  5. 

(n)  Weston  v.  Savage,  (1879)  10  Ch.  D.  736;  48  L.  J.  Oh.  239. 

(o)  See  Knatchbv.ll  v.  Grueber,  (1815)  1  Mad.  167;  (1817)  3  Mer. 
124;  and  Halsey  v.  Grant,  (1806)  13  Ves.  79;  Magennis  v.  Fallon,  (1829) 
2  Moll,  at  p.  588;  Stewart  v.  Marq.  Conyngham,  (1851)  1  Ir.  Ch.  R. 
534,  573;  Ro  Arnold,  (1880)  14  Ch.  D.  270;  Sug.  14th  ed.  316. 

(p)  Portman  v.  Mill,  (1826)  2  Rus.  570;  8  L.  J.  N.  S.  Ch.  161; 
Whittemore  v.  W  '.,  (1869)'.  8  Eq.  603,  in  which  case  there  was  a  condition 
that  no  compensation  should  be  allowed  for  misdescription  ;  and  pee  Re 
Fawcett  and  Holmes,  (1889)  42  Ch.  D.  150;  58  L.  J.  Oh.  763. 

(q)  Prendergast  v.  Eyre,  (1828)  2  Hog.  78,  81.  Cf.  Holliday  v.  Lock- 
wood,  1917,  2  Ch.  47;  and  see  inf.  p.  940. 

(r)  Knatchbull  v.  Grueber,  (1815)  1  Mad.  153;  (1817)  3  Mer.  124, 
141;  and  see  (1834)  2  M.  &  K.  at  p.  728. 
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Chap.  XVII.    made  to  the  ietty  (s):  and  where  no  title  could  be  made  to  a 

Q  i        /»     /A\  «*  «/        \       / 

'- — -— .  strip  of  land  forming  the  frontage  to  the  highway  (£). 


or  where  in- 
cumbrances, 
&c.  exist 
which  would 
affect  enjoy- 
ment; 


Again,  a  purchaser  may  resist  specific  performance  on  the 
ground  of  the  existence  of  incumbrances  or  liabilities  which 
would  interfere  with  the  enjoyment  of  the  estate;  e.g., 
liabilities  to  tithe  (if  the  estate  is  sold  as  tithe  free)  or  to  a 
modus  or  commuted  rent-charge  (M);  or  to  a  ground  rent  (x~), 
or  notices  to  repair  (t/),  or  onerous  and  unusual  covenants  (2), 
not  mentioned  in  the  particulars,  on  the  purchase  of  lease- 
holds; or  to  rights  of  mining  (a),  common  (6),  or  waterway, 
with  power  of  entry  for  the  purpose  of  making,  opening, 
or  cleansing  water-courses,  or  to  rights  of  entry  for  making 
reservoirs,  or  of  planting  ladders  for  the  repair  of  adjoining 
houses  (c),  or  to  an  easement  in  another  to  use  the  kitchen 
for  certain  purposes  (rf),  or  to  restrictive  covenants  as  to 
user  (e),  or  to  a  right  of  sporting  (/),  or  to  the  repairs  of  the 
chancel  of  a  church  (<?),  or  to  quit-rents  or  rent-charges,  if  of 
a  large  amount  (A),  or  to  an  obligation  to  keep  up  the  fences, 
water-courses,  &c.  (i). 

(»)  Peers  v.  Lambert,  (1844)  7  Beav.  546;  and  see  Drewe  v.  Hanson, 
(1802)  6  Ves.  678;  Sug.  14th  ed.  316. 

(0  Perkins  v.  Ede,  (1852)  16  Beav.  193. 

(«)  Ker  v.  Clobery,  (1819)  Sug.  14th  ed.  321;  Sinks  v.  Lord  Rokeby, 
(1818)  2  Sw.  222.  As  to  cases  of  tithe,  however,  see  inf.  p.  942. 

(x)  Jones  v.  Simmer,  (1880)  14  Ch.  D.  588;  49  L.  J.  Ch.  775. 

(y)  Beyius  v.  Lodge,  1925,  Ch.  350. 

(r)  Even  though  the  contract  provides  that  "the  vendor's  title-  is 
accepted  by  the  purchaser":  Ee  Haedicke  and  Lipski,  1901,  2  Ch.  666; 
70  L.  J.  Ch.  811. 

(a)  See  Seaman  v.  Vawdrey,  (1810)  16  Ves.  390;  Sug.  14th  ed.  312; 
Martin  v.  Cotter,  (1846)  3  J.  &  L.  496,  509;  Eamsden  v.  Hirst,  (1858) 
4  Jur.  N.  S.  200;  27  L.  J.  Ch.  482;  Kerr  v.  Pawson,  (1858)  25  Beav. 
p.  406  et  seq.;  27  L.  J.  Ch.  594;  Pretty  v.  Solly,  (1859)  26  Beav.  606; 
and  see  Upperton  v.  Nicholson,  (1871)  6  Ch.  436;  40  L.  J.  Ch.  401. 

(6)  Martin  v.  Cotter,  sup. 

(c)  See  Shackleton  v.  Sutcliffe,  (1847)  1  De  G.  &  S.  609. 

(d")  Heywood  v.  Mattalieu,  (1883)  25  Ch.  D.  357;  53  L.  J.  di.  492. 

(e)  Nottingham  Brick  Co.  v.  Butler,  (1886)  16  Q.  B.  D.  778;  54  L.  J. 
Q.  B.  544;  55  L.  J.  Q.  B.  280. 

(/)  See  Burnett  v.  Brown,  (1820)  1  J.  &  W.  172;  Sug.  14th  ed.  311. 

(?)  Forteblow  v.  Shirley,  (1806)  cited  2  Sw.  223;  ef.  13  Ves.  81. 

(A)  Portman  v.  Mill,  (1831)  1  R.  &  M.  696. 

(i)  Larkin  v.  Lord  Rosse,  (1846)  10  Ir.  Eq.  R.  70.    See  as  to  a  charge 
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Upon  a  similar  principle,  where,  on  the  purchase  of  lease-  c«aP* 
holds,  the  lease  was  found  to  contain  covenants  to  build 


additional  houses,  and  to  deliver  them  up  at  the  end  of  the  exist;  which 


term,  and  the  houses  had  not  been  built,  but  the  covenant  . 

liability  of 

to  build  had  been  waived;    it  was  held  that  the  liability  purchaser; 
under  the  covenant  to  deliver  up  at  the  end  of  the  term 
was  a  sufficient  defence  to  the  suit;  although  such  liability 
might  have  been  escaped  by  assigning  the  term  to  a  pauper 
a  day  before  its  termination  (fc). 

Where  only  part  of  an  estate  is  affected  by  a  liability  or  affect 
which,  if  affecting  the  entirety,  would  enajble  the  purchaser  material 
to  resist  specific  performance,  the  purchaser's  right  to  avoid  Part- 
the  contract  would  seem  to  depend  upon  whether  the  part 
so  affected  is  material  to   the  enjoyment  of   the  residue. 
Where  the  part  so  affected  is  not  material  to  such  enjoyment, 
and  is  not  the  purchaser's  principal  object  in  purchasing,  he 
may,  it  seems,  be  compelled  to  take  the  remainder  of  the 
land  at  a  proportionate  price;  but,  in  such  a  case,  there  would 
be  a  reference  to  chambers,  if  the  Court  thought  it  necessary, 
to  inquire  as  to  the  materiality  of  the  part  to  which  a  title 
cannot  be  made  (I). 

A  clause  providing  that  error  or  misdescription  shall  not  Effect  of 
annul  the  sale  is  only  effective  where  the  purchaser  will  get  against 
substantially  what   he   agreed   to    buy;    and,  in    deciding  description18' 
whether  that  is  the  case,  the  Court  is  bound  to  consider  every 
incident  in  which  the  property  differs  from  that  contracted 
for.    If  the  sum  of  incidents  really  alters  the  subject-matter 
the   purchaser   can   repudiate;    but   if   the  subject-matter 
remains  so  little  affected  as  to  be  substantially  that  which 
was  agreed  to  be  sold,  the  purchaser  must  be  held  to  his 
contract  (m). 

on  a  living  in  favour  of  Queen  Anne's  Bounty  not  entitling  a  purchaser 
of  the  advowson  to  compensation,  Edwards-Wood  v.  Marjoribanks,  (1858) 
3  D.  &  J.  329;  (1860)  7  H.  L.  C.  806;  28  L.  J.  Ch.  298;  30  ib.  176. 

(K)  Nouaille  v.  Flight,  (1844)  7  Beav.  521;  13  L.  J.  Ch.  414. 

(0  Sug.  14th  ed.  315. 

(m)  Shepherd  v.  Croft,  1911,  1  Ch.  521,  527-^528;  Lee  v.  Rayson, 
1917,  1  Ch.  613. 
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Chap.  XVII. 
Sect.  6(4). 


tlt       -  f 
several  lots, 


Where,  on  the  purchase  of  several  lots  by  the  same 
person,  the  title  to  one  or  more  proves  defective,  this  may 
or  may  not,  according  to  circumstances,  be  a  ground  for  the 
purchaser  resisting  specific  performance  in  respect  of  the 
remaining  lots.  An  express  agreement  that  the  purchaser 
shall  not  take  any  unless  he  can  have  all,  will  be  sufficient 
to  blend  the  whole  into  one  contract;  "but  the  same  com- 
plication may  be  effected,  or  rather  evidenced,  without  any 
such  agreement.  It  is  a  question  of  circumstances ;  the  lots 
may  be  connected  from  their  nature;  it  may  be  shown  that 
the  purchase  of  the  one  was  made  with  reference  to  the  other. 
A  mere  suggestion  by  the  party,  a  mere  statement  of  his 
inclination  or  fancy,  will  not  be  sufficient;  nor  may  :the 
proof  of  anything  of  a  private  nature,  not  known  >to  the 
vendor,  suffice;  but  where,  upon  matters  known  to  both 
parties,  he  can  ground  his  proof  that  the  one  transaction  was 
dependent  on  the  other,  he  complicates  the  two,  so  as  to  make 
the  contract  one,  although  there  may  have  been  no  express 
statement  that  he  was  to  take  none,  if  he  might  not  have 


.Benefit  of 
defence,  how- 
lost  to  pur- 
chaser; 


by  previous 
knowledge; 


Knowledge  by  the  purchaser  of  a  defect  when  he  enters 
into  the  contract  may  be  fatal,  not  only  to  'a  claim  by  him 
for  specific  performance  with  abatement,  but  even  to  his 
defence  to  the  vendor's  action  for  specific  performance. 
"When  the  contract  is  silent  as  to  the  title  which  is  to  be 
shown  by  the  vendor,  and  the  purchaser's  right  to  a  good 
title  is  merely  implied  by  law,  that  legal  implication  may 
be  rebutted  by  showing  that  the  purchaser  had  notice  before 
the  contract  that  the  vendor  could  not  give  a  good  title  "  (o). 
But  this  must  be  proved  at  the  trial  of  the  action,  not  at  the 
inquiry  as  to  title  (p) . 

(n)  Per  Lord  Brougham  in  Casamajor  v.  Strode,  (1834)  2  M.  &  K.  at 
p.  725;  Lord  Eldon's  remarks  in  Drewe  v.  Hanson,  (1802)  6  Ves.  675, 
as  stated  Sug.  14th  ed.  320;  Holliday  v.  LocJcwood,  1917,  2  Ch.  47; 
Fry,  6th  ed.  pp.  384  and  385;  Farrer,  Conditions  of  Sale,  2nd  ed.  283, 
284,  285. 

(o)  Per  Fry,  J.,  Re  Gloag  and  Miller,  (1883)  23  Ch.  D.  at  p.  327; 
52  L.  J.  Ch.  654;  McGrory  v.  Alderdale  Estate  Co.,  1918,  A.  O.  503, 
508.  As  to  whether  registration  under  the  L.  C.  Act,  1925,  constitutes 
notice,  see  Re  Forsey  and  Hollebone's  Contract,  1927,  2  Ch.  379,  387; 
sed  queer e. 

GO  McGrory  v.  Alderdale  Estate  Co.,  1918,  A.  C.  503. 
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Thus  a  purchaser  has  been  held  to  have  lost  his  right  to  chaP-          . 
resist  specific  performance  and  his  right  to  compensation  or 
abatement  (q}  on  the  ground  of  the  estate  being  of  a  different 
tenure  (r),  or  subject  to  a  liability  affecting  its  beneficial 
enjoyment  (e.g.,  a  right  of  sporting  (s)),  or  of  there  being 
no  title  to  a  material  part  of  it  (£),  or  of  a  variation  from 
the  description  in  the  particulars  (w),  where,  at  the  time  of 
entering  into  the  contract,  he  had  knowledge  of  the  defect  (#). 
So,  too,  the  purchaser  may  lose    his    right    to    object  if,  by  waiver; 
after  having  become  acquainted  with  it,  he  proceed  in  the 
treaty  (y}\  or,  a  fortiori,  take  possession  (2).     If,  although  by  taking 
insisting  on  the  objection,  he  take  possession,  he  may  ,be  p 
compelled  to  complete  with  an  abatement  (a)  .    And  when  a  by  express 
railway  company  agreed  to  buy  from  a  tenant  for  life  an  ° 
estate  not  within  their  special  Act,  and  to  procure  an  Act 
enabling  him  to  convey  the  fee,  which  they  failed  to  do,  they 
were  ordered  to  pay  the  entire  purchase-money  into  Court, 
upon  his  conveying  his  life  estate  (&). 

If,  however,  a  contract  expressly  provides  that  a  good!  title  Where 
shall  be  shown,  "then,  inasmuch  as  a  notice  by  the  vendor  expressly  for 
that  he  could  not  show  a  good  title  would  be  inconsistent  s00*1  tl"e- 
with  the  contract,  such  a  notice  would  be  unavailing,  and 
whatever  notice  of  a  defect  in  the  title  might  have  been  given 
to  the  purchaser,  he  would  still  be  entitled  to  insist  oil  a  good 

(?)  See  Homer  v.   Williams,  (1839)  1  Jones  &  C.  274. 

(r)  Fordyce  v.  Ford,  (1794)  4  Br.  0.  C.  494;  and  see  sup.  p.  936. 

(«)  Burnett  v.  Brown,  (1820)  1  J.  &  W.  168;  James  v.  Lichfield, 
(1869)  9  Eq.  51. 

(0  See  Drewe  v.  Hanson,  (1802)  6  Ves.  at  p.  679. 

(w)  Dyer  v.  Hargrove,  (1805)  10  Ves.  505,  508;  Martin  v.  Cotter, 
(1846)  3  J.  &  L.  p.  508. 

(x)  See  also  Bowles  v.  Round,  (1800)  5  Ves.  508;  Fry,  6th  ed.  324,  325. 

(y)  Anth  v.  Sambourne,  (1794)  4  Br.  C.  C.  498;  Drewe  v.  Hanson, 
(1802)  6  Ves.  at  p.  679;  Dyer  v.  Hargrove,  (1804)  10  Ves.  508;  Kingsley 
v.  Young,  (1809)  17  Ves.  468;  (1811)  18  Ves.  207;  Farebrother  v.  Gibson, 
(1857)  ID.  &  J.  602;  Fry,  6th  ed.  621,  622. 

(z)  Anspaoh  v.  Noel,  (1816)  1  Mad.  310;  Burnell  v.  Brown,  (1820) 
1  J.  &  W.  168  ;  Re  Gloag  and  Miller,  (1883)  23  Ch.  D.  320  ;  52  L.  J. 
Ch.  654. 

(a)  Calcrait  v.  Roebuck,  (1790)  1  Ves.  221. 

(6)  E.  C.  R.  Co.  v.  Hawkes,  (1855)  5  H.  L.  O.  331;  22  L.  J.  Ch.  77. 
D.  —  VOL.  II.  22 


942  SPECIFIC  PERFORMANCE. 

Chap.  XVII.    title  "(c).    Thus,  where  a  vendor  agreed  to  sell  freeholds  and 

Sect  (5  (4) 

-  to  make  "a  good  marketable  title,"  and  it  appeared  that 
the  property  was  in  fact  subject  to  restrictive  covenants  of 
such  a  kind  as  were  inconsistent  with  a  marketable  title,  it 
was  held,  in  an  action  by  the  purchaser  to  recover  his  deposit, 
that  evidence  that  the  purchaser  knew  of  the  defect  was  not 
admissible  to  vary  the  express  contract,  and  that  he  was 
entitled  to  repayment  of  his  deposit  (d). 

Immaterial          Nor  will  a  purchaser  be  allowed  to  resist  specific  perform- 

title  not         ance,  if  the  misdescription  or  defect  is  immaterial;  as,  e.g., 

available  as     where  an  estate  having  been  sold  with  what  was  represented 

purchaser;       in  general  terms  as  an  unlimited  right  of  common,  the  same 

limited  right   proves  to  be  a  right  of  common  only  for  sheep  (e) ;  or  on  the 

ground  of  the  estate  being  subject  to  quit-rents  or  rent-charges 

rents  or  rent-  of  small  amount  (/),  or   of  a  slight  misdescription   of  the 

vendor's  interest  on  a  sale  of  leaseholds  (gr),  or  quit-rents  (h), 

or  of  a  want  of  title  to  immaterial  (i)  portions  of  the  estate, 

or  of  a  sewer  (fc),  or  watercourse  (I),  running  through  the 

land.      But    in    such  cases,  in  the  absence  of  a  condition 

excluding  compensation,  the  purchaser  who  is  compelled  to 

specifically  perform  the  contract  will  be  allowed  an  abatement 

for  the  defect. 

g0)  where  on  the  sale  of  140  acres,  the  particulars  stated 
that  about  thirty-three  acres  were  tithe-free,  and  no  evidence 

(c)  Per  Fry,  J.,  Re  Gloag  and  Miller,  (1883)  23  Ch.  D.  327;  52  L.  J. 
Ch.  654;  McGrory  v.  Alderdale  Estate  Co.,  1918,  A.  C.  503,  508. 

(<f)  Cato  v.  Thompson,  (1882)  9  Q.  B.  D.  616. 

(e~)  Howland  v.  Norris,  (1784)  1  Cox,  59. 

(/)  Calcraft  v.  Roebuck,  (1790)  1  Ves.  221;  Esdaile  v.  Stephenson, 
(1822)  1  S.  &  S.  122;  Prendergast  v.  Eyre,  (1828)  2  Hog.  78,  81,  94, 
and  see  Sug.  14th  ed.  313.  As  to  quit-rents  and  other  manorial  rents, 
see  L.  P.  Act,  1922,  ss.  138,  139,  140,  and  13th  Sched.  Pt.  II.  para.  11 ; 
and  as  to  quit-rents  and  other  manorial  rents,  and  as  to  rent-charges, 
see  L.  P.  Act,  1925,  s.  191. 

(</)  Pope  v.  Garland,  (1841)  4  Y.  &  C.  394;  10  L.  J.  N.  S.  Ex.  Eq.  13. 

(h)  Cuthbert  v.  Baker,  (1790)  Sug.  14th  ed.  313;  and  see  Browne  v. 
Warnock.  (1880)  7  L.  R.  Ir.  3. 

(f)  M' Queen  v.  Farquhar,  (1805)  11  Ves.  467;  Boicyer  v.  Bright, 
(1824)  13  Pr.  698,  704;  Stewart  v.  Marquis  Conyngham,  (1851)  1  Ir. 
Ch.  R.  at  p.  573;  Fry,  6th  ed.  572,  573. 

(K)  Re  Brewer  and  Hankins,  (1899)  80  L.  T.  127. 

(0  Shepherd  v.  Croft,  191!,  1  Ch.  521. 
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of  exemption  could  be  produced,  Lord  Eldon  held  that  the  c£aP- 

beCl.  O  (4). 

right  to  the  tithe  of  this  part  of  the  property  could  not  be  •  - 
considered  the  inducement  to  the  purchase;  and  decreed 
specific  performance  with  an  abatement  (m).  And  it  is  con- 
ceived that,  where  the  property  is  sold  as  tithe-free,  but  is 
in  fact  subject  to  tithe  rent-charge,  the  Court  will  in  future 
generally  decree  specific  performance  with  compensation, 
since  the  cost  of  redeeming  the  tithe  can  now  be  easily 
ascertained  (ri).  > 

The  amount  of  the  consideration  to  be  paid  may  be  a  5th,  Matters 
ground  of  defence  by  either  party;  and  its  inadequacy,  or  considera- 
excess,  will,  of   course,  be    determined  with    reference    to  tlon* 
matters  as  existing  at  the  date  of  the  contract,  irrespective 
•of  subsequent  events  (o).    Inadequacy  of  consideration  is  not,  Inadequacy 
however,  a  defence  available  to  the  vendor  of  an  estate  in  vendor^  * 
possession  (p\  unless  it  can  be  shown  to  have  originated  in  defence. 
fraud,  surprise,  or   misrepresentation    (whether    wilful    or 
not  (<?)),  or  improper  concealment  by  either  party  (r),  or  in 
advantage  taken  of  the  distress  of  the  vendor  (s),  or,  according 
to  Lord  Eldon,  "  unless  the  inadequacy  of  price  is  such  as 
shocks  the  conscience,  and  amounts  in  itself  to  conclusive 
and  decisive  evidence  of  fraud  in  the  transaction  "  (2),  or 
unless  the  vendor  be  a  trustee  (u)  :  but  even  in  the  case  of 

(m)  Sinks  v.  Lord  Xokeby,  (1818)  2  Sw.  222;  Smith  v.  Tolcher, 
(1828)  4  Russ.  302. 

(M)  See  the  Tithe  Act,  1918,  s.  3;  Tithe  Act,  1925,  ss.  4  (5),  9,  10,  12, 
14  and  17;  L.  P.  Act,  1925,  ss.  191,  192.  Of.  sup.  p.  938. 

(o)  See  Sug.  14th  ed.  273;  Coles  v.  Trecothick,  (1804)  9  Ves.  at  p.  246. 

(p)  Coles  v.  Trecothick,  sup.;  Surrowes  v.  Lock,  (1805)  10  Ves.  470; 
Borell  v.  Dann,  (1843)  2  Ha.  at  p.  450. 

(<7)  Wall  v.  Stubbs,  (1815)  1  Mad.  at  p.  81;  Brealey  v.  Collins,  (1831) 
You.  317;  and  see  next  note. 

(/•)  Sec  cases  cited  in  n.  (p)  ;  also  White  v.  Damon,  (1802)  7  Ves.  30; 
Western  v.  Sussell,  (1814)  3  Ves.  &  B.  187;  Deane  v.  Rastron,  (1792) 
1  Anst.  64;  Cadman  v.  Jlorner,  (1810)  18  Ves.  10;  Turner  v.  Harvey, 
(1821)  Jac.  169;  Wall  v.  Stubbs,  (1815)  1  Mad.  80;  Lukey  v.  O'Donnel, 

(1805)  2  Sch.  &  L.  at  p.  471;  Sug.  14th  ed.  273,  274;  tup.  p.  914. 
(«)  See  Martin  v.  Mitchell,  (1820)  2  J.  &  W.  413. 

(0  Coles    v.    Trecothick,   (1804)   9  Ves.   at  p.   246;   Lowther  v.   L., 

(1806)  13    Ves.   p.   103;    Stilwell  v.    Wilkins,   (1821)  Jac.  282;    Sug. 
14th  ed.  275. 

(«)  Goodwin  v.  Fielding,  (1853)  4  D.  M.  &  G.  90;  sup.  p.  911. 

22(2) 
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Chap.  XVII.    a  trustee  the  Court  will  enforce  against  him  an  agreement 

-  to  sell  at  a  fajr  specified  price,  although  a  much  larger  sum 

may  have  been  subsequently  offered  and  accepted  (#) .     In 

cases  of  this  nature  it  is  immaterial  that  the  contract  is  under 


On  sale  Formerly  a  distinction  existed  between  the  sale  of  an 

of  a  rever-       .  .  .  ,     .          ,        „  .  . 

sionary  interest  in  possession  and  the  sale  of  a  reversionary  interest; 

interest;  mere  inadequacy  of  price  being  available  as  a  defence  for 
the  vendor  of  a  reversionary  interest.  But  this  distinction 
has  been  long  since  removed  (z).  But,  although  inadequacy 
per  se  is  no  longer  a  sufficient  ground  for  setting  aside  such 
a  transaction,  yet  it  is  still  an  element  of  weight  when  taken 
into  account  with  other  circumstances  (a);  and,  as  in  the  case 
of  an  interest  in  possession,  so,  a  fortiori,  in  the  case  of  a 
reversionary  interest,  if  the  value  is  capable  of  estimation, 
1  and  the  price  paid  is  so  grossly  inadequate  as  to  be  in 
itself  evidence  of  fraud,  this  may  be  a  sufficient  defence  to 
the  purchaser's  suit  for  specific  performance.  A  degree  of 
inadequacy  which  would  be  insufficient  to  induce  the  Court 
to  interfere  and  set  aside  an  executed  contract  may  be  a  valid 
defence  in  a  suit  for  specific  performance  (6);  especially  if 
the  contract  has  not  been  acted  on,  or  attempted  to  be  enforced, 
until  the  reversion  has  fallen  into  possession  (c). 

sale  by  The  fact  of  the  sale  being  by  auction,  although  not  abso- 

lutely conclusive  (d),  much  increases  the  difficulty  of  showing 
fraudulent  inadequacy  (e) ;  and  the  fact  of  neither  party  being 

(*)  S.  C. 

(y)  See   Kekewich   v.  Manning,  (1851)   1  D.  M.  &  G.   176,   188;   21 
L.  J.  Ch.  577. 

(z)  See  L.   P.  Act,  1925,  s.  174,  re-enacting  the  Sales  of  Reversions 
A<jt,  1867;    Withers,  160  et  seq. 

(a)  Earl  of  Aylesford  v.  Morris,  (1873)  8  Ch.  484;  42  L.  J.  Ch.  546; 
and  see  sup.  p.  626  et  seq. 

(V)  See  Kyle  v.  Swindells,  (1824)  M'Cl.  519;   Playlord  \:  P.,  (1845) 
4 'Ha.  -546;-'FtVeW  v.  Pike-  (1842)  8  C.  &'F.  at  p.  645. 

(c)  Play  ford  v.  P.,  sap. 

(<f)  Collet  V.   Wollastmi,  (1791)  3  Br.  C.  C.  228. 

"  ^e)' White  v.  Damon,  (1802)  7'Ves.  30,  35;  Ex  p.-  Latham,  (1803) 
ib.  35,  n.;  Ord  v.  Noel,  (1820)  5  Mad.  440;  Borell  v.  Da*n,  '(1843)  2 
Ha.  -at  p.  450. 
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aware  of  the  value  of  the  estate  at  the  time  of  the  contract,  Chap.  XVII. 

T  i         j  f  Sect.  6  (5). 

eeems  to  reduce  the  chance  of  succeeding  in  such  a  defence 


to  a  minimum;  as  in  a  case  where  a  person  sold,  for  what  Sale  of  un- 
proved to  be  one-tenth  only  of  its  real  value,  the  allotment  ^^^ 
to  which  he  might  be  entitled  under  an  expected  Inclosure 
Award  (/). 

Lord  St.  Leonards  states  (<?),  that  "if  an  uncertain  con-  Considera- 
sideration  (as  a  life  annuity)  be  given  for  an  estate,  and  the  certain  in 


contract  be  executory,  Equity,  it  seems,  will  enter  into  the 
adequacy  of  the  consideration."     However,  in   a  case  (h)  question  of 
before  Sir  J.  Wigram,  V.-C.,  a  doubt  was  expressed  whether 
the  older  cases  are  to  be  regarded  as  authorities;  they  having 
been  decided  before  the  modern  rule  of  treating  inadequacy 
of  price  in  contracts  for  the  purchase  of  interests  in  possession 
as  nothing  more  than  an  ingredient  in  evidence,  was  fully 
established.    At  any  rate,  the  circumstance  of  the  contingency  failure  of 
having  turned  out  unfavourably  to  the  vendor,  is  no  ground 


of  defence  (t).  ,  *io,n  no 

1  defence; 

Although,  in  sales  of  property  in  consideration  of  a  life  clear  case 
annuity,  the  Court  will    decree   specific    performance  not-  r' 
withstanding  the  death  of  the  annuitant,  it  will  inquire  with 
some  jealousy  as  to  the  fairness  of   the    transaction,  and 
require  a  clear  case  for  specific   performance   under   such 
circumstances  (fc). 

The  mere  fact  of  an  excessive  price  having  been  agreed  to  Excessive 
be  paid,  unless  it  is  so  enormously  great  as  to  be  conclusive  ^"ney^not 
evidence  of  fraud,  is  not  in  itself  a  defence  to  an  action  »  defence. 
for  specific  performance  of  the  contract  at  the  suit  of  .the 


(/)  Anon.,  cited  6  Ves.  24;  and  see  Knight  v.  Marjoribanks,  (J848) 
11  Beav.  322;  (1849)  2  M.  &  G.  10. 

(?)  Sug.  14th  ed.  273;  Pope  v.  Roots,  (1774)  1  Br.  P.  C.  370; 
Mortimer  v.  Capper,  (1782)  1  Br.  C.  C.  156;  Jackson  v.  Lever,  (J792) 
3  ib.  606;  Davies  v.  Cooper,  (1840)  5  My.  &  Or.  270.  . 

(A)  Bower  v.  Cooper,  (1843)  2  Ha.  408;  11  L.  J.  N.  S..Ch.  287.  . 

(0  Jackson  v.  Lever,  sup.;  Kenney  v.  Wexham,  (1822)  6  Mad.  365. 

(A)  Per  Lord  Oottenham,  in  Davies  v.  Cooper,  (1840)  5  M.  &  O.  'at 
p.  279;  and  8ee  Valentine  v.  Dickinson,  (1861)  7  Jur.  N.  S.  867. 
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Chap.  XVII.    vendor  (I).    And  the  fact  that  a  fictitious  bid  has  been  made 
_ _ _  unknown  to  the  vendor,  and  that  in  consequence  the  pur- 
chaser has  given  more  than  he  had  previously  bid1,  has  been 
held  no  defence  to   an    action    by  the  vendor   for  specific 
performance  (m}. 

Where  the          Where  the  subject-matter  of  the  contract  is  property  of  a 

property  is  .         .  . 

of  uncertain    speculative  description,  e.g.,  a  mine,  which  may  or  may  not 
value,  e.g.,     turn  ou(-  profitable,  the  excessive  amount  of  the  purchase- 

a  mine. 

money  can  seldom  be  an  available  defence  to  the  pur- 
chaser (ri) :  and  it  may  be  doubted  whether  the  Court  ought 
in  any  case,  on  the  mere  ground  of  the  hardship  of  the 
bargain,  to  withhold  relief  from  the  vendor,  if  the  circum- 
stances, which  are  relied  on  as  constituting  the  hardship,, 
may  be  supposed  to  have  been  present  to  the  mind  of  the 
defendant,  at  the  time  of  his  entering  into  the  contract  (o). 

Future  con-         Where  the  consideration,  moving  from  one  party  to  the 

sideration  . 

which  cannot  contract,  consists  of  something  to  be  done  at  a  future  time, 

be  enforced.    wnjc|1  the  Court  could  not  enforce,  it  will  not  decree  specific 
performance  against  the  other  party  (p). 

When  the  price  is  to  be  fixed  by  valuation  or  arbitra- 
tion, the  decision  of  the  valuer,  arbitrators,  or  umpire  is 
generally  conclusive  on  the  question  of  value  (g);  and,  in 
the  absence  of  fraud  or  mistake,  the  Court  will  not  relieve 
the  purchaser  on  the  ground  that  the  price  awarded  is 

(7)  Abbott  v.  Sworder,  (1851)  4  De  G.  &  S.  448;  22  L.  J.  Ch.  235; 
Cockell  v.  Taylor,  (1851)  15  Beav.  103;  Fry,  6th  ed.  209  et  seq. 

(m)  Union  Bank  v.  Munster,  (1887)  37  Ch.  D.  51;  57  L.  J.  Ch.  124. 

(n)  See  Haywood  v.  Cope,  (1858)  25  Beav.  140;  27  L.  J.  Ch.  468;, 
where  a  contract  to  purchase  a  colliery,  which  proved  to  be  worthless,  for 
1,400^.,  was  forced  on  the  purchaser:  Jefferys  v.  Fairs,  (1876)  4  Ch.  D. 
448;  46  L.  J.  Ch.  113;  and  see  Ridgway  v.  Sneyd,  (1854)  Kay,  627. 

(0)  See  Webb  v.  Direct  London  and  Portsmouth  R.  Co.,  (1851)  9  Ha. 
140;  rev.  (1852)  1  D.  M.  &  G.  521;  21  L.  J.  Ch.  337;  E.  ,C.  JR.  Co. 
v.  Hawkes,  (1852)  1  D.  M.  &  G.  at  p.  754;  (1855)  5  H.  L.  C.  33-1;  22 
L.  J.  Ch.  77;  24  ib.  601. 

(p)  Waring  v.  Manchester  JR.  Co.,  (1849)  7  Ha.  at  p.  492 ;  18  L.  J. 
Ch.  450;  Blackett  v.  Bates,  (1865)  1  Ch.  117;  35  L.  J.  Ch.  324;  sup. 
pp.  907,  915;  Fry,  6th  ed.  383  et  seq. 

(?)  Belchier  v.  Reynolds,  (1754)  2  Ken.  pt.  2,  87,  91 ;  Emery  v.  JJ'ase, 
(1801)  5  Ves.  846;  (1803)  8  Ves.  505,  517;  Sug.  14th  ed.  287. 


When  price 
fixed  by 
valuation. 
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exorbitant  (r),  or  the  vendor,  on  the  ground  that  the  price  Chap.  XVII. 
fixed  is  below  the  real  value  («)  ;   but  the  misbehaviour,  or  - 
mere  negligence,  of  the  valuers  may  afford  grounds  for  the 
Court's  refusal  to  enforce  a  contract  (£)  which  is  not  regarded 
with  much  favour  (w). 

As  to  those  grounds  of  defence  which  relate  to  the  conduct  6th,  Con- 
of  the  plaintiff  subsequent  to  the  contract,  these  may  be 


conveniently  treated  of  with  .reference  to  —  after  con- 

tract, when 
a  defence. 

1st.  Cases,  where  the  defence  is,  that  the  plaintiff  (whether  Release, 
vendor  or  purchaser)  has  released,  expressly  waived,  or  im-  ^dela    to 


properly  delayed  to  enforce,  his  rights  under  the  contract.         enforce,  the 

contract. 

2ndly.  Cases,  where  the  defence  is,  that  the  plaintiff  has,  Forfeiture 
by  his  conduct,  in  respect  of  the  estate,  or  towards  the  other    y  c 
party,  forfeited  his  rights  under  the  contract. 

3rdly.  Cases,  where   the   defence   is,    that    the   plaintiff  Election 

J  of  other 


(whether  the  vendor  or  purchaser)  has  already  chosen  his  remedy  for 

breach  of 
contract. 


remedy,  and  obtained  satisfaction  for  the  alleged  breach  of  breach  of 


contract.  .  . 

As  to  the  first  class  of  cases. — An  actual  release  by  deed,  Release, 
or  a  mere  written  waiver  of  the  contract,  will,  of  course,  be  ^  "delay  to 
a  good  defence;  so  will  a  mere  parol  waiver  (a;);  "but  such  enforce  the 

r  contract. 

a  defence  must  be  established  with  the  greatest  clearness 
and  precision;  and  the  circumstances  of  waiver  and  abandon- 
ment must  amount  to  a  total  dissolution  of  the  contract, 
placing  the  parties  in  the  same  situation  in  which  they 
stood  before  the  agreement  was  entered  into  "  (y}.  Lord  St. 
Leonards  remarks,  that  "  the  Court  will  look  at  the  evidence 

(r)  Collier  v.  Mason,  (1858)  25  Beav.  200. 

(»)  Weekes  v.  Gallard,  (1869)  18  W.  R.  331;  cf.  Parken  v.  Whitby, 
(1823)  T.  &  R.  866;  Fry,  6th  ed.  215. 

(0  Eads  v.  Williams,  (1854)  4  D.  M.  &  G.  674. 

(w)  Emery  v.  Wase,  (1801)  5  Ves.  at  p.  848;  Parken  v.  Whitby,  tup. 

(x)  See  Pitcairn  v.  Ogbourne,  (1751)  2  Ves.  sen.  376;  Morris  v. 
Timmins,  (1838)  1  Beav.  411;  Fry,  6th  ed.  478. 

(y)  Per  Lord  Lyndhuret,  in  Robinson  v.  Page,  (1826)  3  Rus.  114,  119; 
and  see  Price  v.  Dyer,  (1810)  17  Ves.  at  p.  364. 
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Chap.  XVII.    W1th  great  lealousy     (2),  and  has  held  that  there  must  be 
Sect.  6  (6).  *  Jf    ;.  "  , 

as  clear  evidence  of   the   waiver  ias   of  the  existence  of  a 

contract  (a);  and  the  abandonment  of  the  contract  by  one 
of  several  purchasers  is  no  defence  to  a  suit  by  his 
co-purchasers  (&).  Whether  a  parol  waiver  of  a  written 
contract  was  a  sufficient  defence  at  Law,  was  at  one  time 
considered  doubtful;  but  equitable  defences  are  now  available 
at  Law  (c). 

Where  time        Where  time  is  of  the  essence  of  the  contract,  and  one  party 
essence.          *s  n°t  ready  within  the  time  limited,  the  Court  will  not 

grant  specific  performance  at  the  instance  of  the  party  in 

default  (d). 


Delay  in 
bringing 
action. 


The  right  to  specific  performance  may  be  lost  by  delay 
in  resorting  to  the  Court  (e);  e.g.,  an  unexplained  delay  of 
seven  years  (/),  in  another  case  of  six  years  (gr),  in  another, 
of  four  years  and  eight  months  (ft),  and  in  another  of  three 
years  (i),  in  filing  the  bill,  has  in  itself  been  considered  a 
sufficient  answer  to  the  suit.  But  in  one  case,  where  posses- 
sion had  been  taken  and  was  referable  only  to  a  contract  for 
a  lease,  a  delay  of  eighteen  years  was  held  to  be  na  bar  to  a 
claim  for  specific  performance  (fc).  Where  the  bill  was  filed 


(z)  Sug.  14th  ed.  168. 

O)  Carolan  v.  Brabazon,  (1846)  3  J.  &  L.  200;  as  to  the  alteration 
of  an  agreement  by  either  party,  see  sup.  p.  240. 

(b)  Hood  v.  Pimm,  (1837)  1  Coop.  t.  Cott.  279,  280;   Sug.  14th  ed. 
168. 

(c)  Jud.   Act,  1925,  s.  38,  re-enacting  s.  24   (4)   of  Jud.  Act,  1873; 
Steeds  v.  S.,  (1889)  22  Q.  B.  D.  537. 

(d)  Steedman  v.  Drinkle,  1916,  1  A.  C.  275;   BricUes  \.  Snell,  1916, 
2  A.  O.  599;  and  see  Re  Sandwell  Park  Colliery  Co.,  1929,  1  Ch.  277. 
The  question  how  far  time  is  regarded  in  Equity  as  of  the  essence  is 
discussed  sup.  p.  427. 

(e)  See  generally  Fry,  6th  ed.  500  et  seq. 

(/)  Hilward  v.  Earl  of  Thanet,  (1801)  5  Ves.  720,  n. ;  and  see  S.  E.  R. 
Co.  v.  Knott,  (1852)  10  Ha.  122;  Levy  v.  Stogdon,  1899,  1  Ch.  5;  68 
L.  J.  Ch.  19. 

(g~)  Harrington  v.  Wheeler,  (1799)  4  Ves.  686. 

(A)  Alley  v.  Deschamps,  (1806)  13  Ves.  225. 

(f)  Firth  v.  Greenwood,  (1855)  1  Jur.  N.  S.  866;  and  see  Lamare  v. 
Dixon,  (1873)  L.  R.  6  H.  L.  414;  43  L.  J.  Ch.  203. 

(A)  Shepheard  v.  Walker,  (1875)  20  Eq.  659;  44  L.  J.  Ch.  648. 
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within  fourteen  months  after  a  correspondence  upon  objec- 
tions  to  the  title  had  ceased,  by  the  defendants  returning  no 
answer  to  the  last  letter  which  called  for  a,  distinct  answer, 
and  threatening  to  file  a  bill,  specific  performance  was 
decreed:  the  Court  observing,  that  one  could  easily  imagine 
that  circumstances  might  have  happened  which  would  have 
made  it  peevish  to  file  the  bill  immediately  (Z). 

Less  time  will  be  allowed  when  the  defendant  has  refused,  Less  time 
than  when  he  merely  tacitly  neglects,  to  perform  the  agree-  where  there 
ment  (m) ;  in  cases  of  refusal,  periods  of  delay  varying  from  'ls  a  refusal 
two  years  and  a  half  (ft)  to  twelve  months  (o)  have  been  held  the  contract, 
sufficient  to  bar  the  relief  (p) ;   but,  in  general,  time  will 
not  run  against  the  plaintiff   so  long  as   the  question  of 
completion  remains   under  discussion  (q) ;    or  while  he  is 
substantially  in  possession  of  the  benefit  contracted  for  (r) : 
e.g.,  where,  under  a   contract   for  a  lease,  possession  was 
1  aken,  and  rent  paid  for  several  years  (s) .      In  order  that 
possession  may  have  this  effect,  it  must  be  possession  under 
(he  contract,  and  be  such  that  the  vendor  must  have  known, 
or  be  taken  to  have  known,  that  the  purchaser  claimed  to  be 
in  possession  under  the  contract  (£). 

(0  Marquis  of  Hertford  v.  Boore,  (1801)  5  Ves.  719. 

O)  Hay  wood  v.   Cope,  (1858)  25  Beav.  140,  150;  27  L.  J.  Oh.  468. 

(n)  Stewart  v.  Smith,  (1824)  6  Ha.  222,  n.;  and  see  Eads  v.  Williams, 
(1854)  4  D.  M.  &  G.  674,  691,  692. 

(o)  Watson  v.  Reid,  (1830)  1  R.  &  M.  236. 

(p)  Sec  Heaphy  v.  Hill,  (1824)  2  S.  &  S.  29,  about  two  years'  delay; 
Walker  v.  Jeffreys,  (1842)  1  Ha.  341;  11  L.  J.  N..  S.  Ch.  209,  two  and 
a  half  years;  Southcomb  v.  Bp.  of  Exeter,  (1847)  6  Ha.  213;  16  L.  J. 
Ch.  378,  nineteen  months;  Moore  v.  Man-able,  (1866)  1  Ch.  217,  five 
years. 

(?)  See  Southcomb  v.  Bp.  of  Exeter,  sup.;  and  Mox/iay  v.  Inderwick, 
(1847)  11  Jur.  837,  where  a  correspondence  upon  the  shape  of  the  con- 
veyance was  carried  on  at  considerable  intervals  for  nearly  four  years; 
and  see  Gee  v.  Pearse,  (1848)  2  De  G.  &  S.  325,  346;  Colby  v.  Gadsden, 
(1865)  34  B.  416. 

(r)  Clarke  v.  Moore,  (1844)  1  J.  &  L.  723;  and  see  Horsey  v.  Qiblett, 
(1854)  18  Beav.  174;  23  L.  J.  Ch.  818.  But  delay  will  be  material  on 
the  question  of  costs:  Burke  v.  Smyth,  (1846)  3  J.  &  L.  193. 

(«)  Sharp  v.  Milliyan,  (1856)  22  Beav.  606. 

(0  Mills  v.  Haywood,  (1877)  6  Ch.  D.  196. 
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Chap.  XVII. 

Sect.  6(6). 

Tendency 
of  modern 
decisions  as 
to  delay. 


Effect  of 
notice 
limiting 
time  for 
completion. 


The  modern  tendency  of  the  Court,  however,  has  been  to 
require  the  plaintiff  to  be  prompt  in  seeking  his  equitable 
remedy  (u} ;  and  relief  will  be  more  readily  refused  on  the 
ground  of  delay,  if  the  contract  were  originally,  or  have  by 
subsequent  events  become  (?/),  a  hard  one;  or  if  the  plaintiff 
has  acted  vexatiously  (2),  or  entered  into  the  contract  without 
present  means  of  performing  it  (a) ;  or  where  the  matter  has 
not  merely  slept,  but  the  defendant  has  actually  refused  to 
complete  (&);  or  where  the  plaintiff  has  acted  in  reference  to 
the  estate  in  a  manner  inconsistent  with  the  existence  of  the 
contract  (c) ;  or  where  the  property  is  of  fluctuating  value  (d). 

In  the  case  of  an  agreement  for  a  lease,  it  could  be  only 
under  very  special  circumstances,  if  at  all,  that  the  Court 
would  enforce  specific  performance  after  the  stipulated  term 
had  expired  (e). 

It  seems  that,  if  the  vendor  has  been  guilty  of  unnecessary 
delay  in  performing  the  contract,  and  the  purchaser  serves 
him  with  a  notice  limiting  a  time  at  the  expiration  of  which 
he  will  treat  the  contract  as  determined,  Equity  will  not,  after 
the  expiration  of  such  time,  provided  it  is  a  reasonable  time, 
enforce  specific  performance  at  the  suit  of  the  vendor  (/) . 

(«)  Southcomb  v.  Bp.  of  Exeter,  (1847)  6  Ha.  213;  Nunn  v.  Truscott, 
(1849)  3  De  G.  &  S.  304;  Parkin  v.  Thorold,  (1852)  16  Beav.  59,  74,  75; 
Mills  v.  Haywood,  sup.;  Stickney  v.  Keeble,  1915,  A.  C.  386,  418. 

(y)  Sec  Alley  v.  Deschamps,  (1806)  13  Ves.  225,  228,  230. 

(z)  See  Spurrier  v.  Hancock,  (1799)  4  Ves.  667;  Pope  v.  Simpson  > 
(1799)  5  Ves.  145;  Stickney  v.  Keeble,  1915,  A.  C.  386,  417. 

(a)  See  Gee  v.  Pearse,  (1848)  2  De  G.  &  S.  at  p.  346;  ,cf.  Re  Atkinson 
and  Horsell,  1912,  2  Ch.  1. 

(b)  Guest  v.  Homfray,  (1801)  5  Ves.  818;  and  see  Berners  v.  Fleming, 
1925,  Ch.  264. 

(c)  Chambers  v.  Betty,  (1815)  Beat.  488. 

00  Pollard  v.  Clayton,  (1855)  1  K.  &  J.  462;  Lloyd  v.  Wilkes,  (1854) 
2  Eq.  R.  1081;  Macbryde  v.  Weekes,  (1856)  22  Beav.  533;  Huxham  v. 
Llewellyn,  (1873)  21  W.  R..  570;  ib.  766;  Mills  v.  Haywood,  (1877) 
6  Ch.  D.  at  p.  202. 

(e)  See  Weston  v.  Pimm,  (1814)  1  Sw.  225,  n.;  8.  C.  sub  nom.  Western 
v.  Perrin,  3  Ves.  &  B.  197;  Nesbilt  v.  Meyer,  (1818)  1  Sw.  223;  Nunn 
v.  Truscott,  (1849)  3  De  G.  &  S.  304;  Walters  v.  Northern  Coal  Co., 
(1855)  5  D.  M.  &  G.  629,  638;  De  Brassac  v.  Martyn,  (1863)  11  W.  R. 
1020;  and  Fry,  6th  ed.  433,  434. 

(/)  Stickney  \.  Keeble,  1915,  A.  C.  386,  418,  per  Lord  Parker. 


SPECIFIC  PERFORMANCE.  951 


As  to  the  second  class  of  cases.  —  We  have  already  seen  that  c£aP-       X 

Sect,  o  (o). 


any  act  by  the  vendor — e.g.,  the  felling  of  ornamental  timber 
— which  prevents  his  giving  to  the  purchaser  that  which  was 
substantially  the  subject-matter  of  the  contract,  willbe  a  ;i  defence, 
defence  to  his  action  for  specific  performance  (#) ;  but  that 
he  may,  in  due  course  of  husbandry,  cut  coppice,  and  get  in 
crops,  accounting  to  the  purchaser  for  the  net  profits  received 
subsequently  to  the  time  at  which,  according  to  the  contract, 
they  are  to  belong  to  the  purchaser  in  the  event  of  the  sale 
being  completed  (ft). 

The  fact  of  the  vendor  having  turned  the  purchaser  out  Ejectment 
of  possession   (which  the  purchaser  was  entitled  to  under  rightfully  in 
the  contract,  and  had  been  allowed  to  take),  was  held,  in  possession. 
Knatchbull  v.  Grueber  («"),  a  sufficient  defence  to  the  vendor's 
suit.    In  that  case  the  purchaser  had  stipulated  for  immediate 
possession,  which  was  not  to  be  deemed  an  acceptance  of 
the  title.     The  decision  has  been  held  not  to  apply  where  a 
purchaser  is  let  into  possession  on  the  day  fixed,  and  continues 
in  possession,  delaying  completion  and  paying  neither  pur- 
chase-money nor  interest  thereon.     In  such  a  case  the  vendor 
may  resume  possession — e.g.,  by  giving  the  tenants  notice 
not  to  pay  rent  to  the  purchaser — without  forfeiting  his  right 
to  enforce  the  contract  (fc). 

If  the  plaintiff  refuse  or  be  unable  to  perform  a  material  Ina.biljty  of 


stipulation  under  the  contract  (?) — as  if  it  had  been  agreed  perform  a 
that  the  vendor  should  become  tenant  of  the  estate  for  a  term  material 

.  stipulation 

01  years  at  a  specified  rent,  and  he  become  insolvent  (ra) ;  or  of  the 
if  it  be  a  term  that  he  should  procure  the  withdrawal  of  oontract- 

O)  Sup.  pp.  268,  269. 

(A)  Sup.  p.  268. 

(»)  (1817)  3  Mer.  124,  144;    (1815)  1  Mad.  153. 

(*)  Colby  v.  Oadsden,  (1865)  34  Beav.  416,  420. 

(0  See  Counter  v.  Macpherton,  (1846)  5  Mo.  P.  O.  83;  Allen  \. 
Kmitli,  1924,  2  Ch.  308.  "Ho  who  comes  for  Equity  must  do  Equity," 
Hanson  v.  Keating,  (1844)  4  Ha.  1;  14  L.  J.  N.  S.  Ch.  13;  Gibson  v. 
Goldsmid,  (1854)  5  D.  M.  k  G.  757;  24  L.  J.  Ch.  279. 

(m)  Lord  v.  Stephens,  (1835)  1  Y.  &  C.  Ex.  p.  228;  Neale  v. 
Mackenzie,  (1837)  1  Ke.  474;  cf.  Dyster  v.  Randall  $  Sons,  1926,  Ch. 
932 ;  Fry,  6th  ed.  448. 
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Chap.  XVII.    a  restrictive   covenant,  and    he   fail    to  do  so  (w) — specific 

Sect.  6  (6). 


Act  of  for- 
feiture by 
purchaser. 


performance  may  be  refused. 

So,  where  a  party  in  possession  under  an  agreement  for  a 
lease  has  done  acts  which,  if  the  lease  had  been  actually 
granted,  would  have  entitled  the  lessor  to  re-enter  for  a 
forfeiture,  specific  performance  at  the  suit  of  the  lessee  will 
be  refused  (o). 


Action  As  to  the  third  class  of  cases. — If  the  plaintiff  has  brought 

damages'™      an  action  claiming  merely  damages  for  breach  of  contract, 

recovered.       ne  wjj]_  De  heid  to  have  elected  his  remedy  (p) ;  but  it  is  open 

to  a  plaintiff  to  claim  alternative  relief  in  the  same  action  (q). 


Section  7. 


Payment  of 
purchase- 
money  into 
Court. 


Where  title 
good,  or 
accepted  by 
purchaser. 


Where  title 
incomplete. 


(7)  Proceedings  in  the  action ; — payment  of  purchase-money 
into  Court; — appointment  of  receiver; — injunction; — 
reference  of  title; — Vendor  and  Purchaser  Act,  1874. 

Where  the  purchaser  is  in  possession  of  the  estate  without 
having  paid  his  purchase-money,  the  vendor  in  many  cases 
is  entitled  to  call  upon  him  to  make  payment  into  Court. 

Where  the  purchaser  is  in  possession,  and  the  vendor  has 
disclosed  such  a  title  as  the  purchaser  ought  to  accept,  or  a 
title  which,  whether  good  or  not,  the  purchaser  has  in  fact 
accepted,  the  vendor's  right  to  require  payment  into  Court 
is  clear  (r). 

Where  through  the  laches  of  the  vendor  the  title  remains 
incomplete,  the  Court  will  refuse  an  application  £or  the 
payment  of  the  purchase-money  into  Court  (s).  But  where 

(n)  Reeves  v.  Greenwich  Tanning  Co.,  (1864)  2  H.  &  M.  54;  Re  Wallis 
and  Barnard,  1899,  2  Ch.  515;  68  L.  J.  Oh.  753;  Allen  v.  Smith,  sup. 

(o)  Gregory  v.  Wilson,  (1852)  9  Ha.  683;  Nunn  v.  Truscott,  (1849) 
3  De  G.  &  S.  304;  Lewis  v.  Bond,  (1853)  18  Beav.  85;  and  see  Rogers 
v.  Tudor,  (1860)  6  Jur.  N.  S.  692. 

(p)  See  Sainter  v.  Ferguson,  (1849)  1  M.  &  G.  286;  Orme  v.  Brough- 
ton,  (1834)  10  Bing.  533,  538. 

(0)  And  see  Fry,  6th  ed.  604  et  seq. 

(r)  Crulchley  v.  Jerningham,  (1816)  2  Mer.  502;  Fry,  6th  ed.  p.  663. 

(«)  Fox  v.  Birch,  (1815)  1  Mer.  105;  Fry,  6th  ed.  p.  664. 
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the  want  of  a  good  title  being  shown  is  not  due  to  the  default 
of  the  vendor,  then,  in  general,  the  purchaser  will  be  given 
an  election  (unless  he  has  whilst  in  possession  caused  depre- 
ciation in  the  value  of  the  property)  whether  he  will  pay  in 
his  purchase-money  or  give  up  possession  (£). 

Where  the  contract  allows  possession  to  be  taken  before  the  Effect  of 

.  ,         V     V,  .,,  ,,  ,       possession 

completion  of  the  title,  the  Court  will  not  generally  order  under  the 
the  purchase-money  to  be  paid  into  Court  (u) ;   unless  the  contract- 
purchaser  in  possession  commits  acts  of  ownership  occasioning 
the  deterioration  of  the  property  (x) . 

In  a  case  where,  according  to  the  bill,  there  was  a  parol  Quantity  of 

land  taken 

agreement  for  sale  of  five  acres  at  £80  per  acre,  and  pos-  when  uncer- 
session  given,  but,  according  to  the  answer,  the  agreement 
was  for  sale  of  only  three  acres,  and  possession  of  such  three 
acres  alone  had  been  given,  and  the  plaintiff  (without  amend- 
ing the  bill)  moved  for  an  order  for  payment  into  Court  of 
the  purchase-money  for  the  five  acres,  or  alternatively  of 
the  three  acres,  it  was  held  by  Lord  Cottenham!  that  such  an 
order  could  not,  upon  interlocutory  application,  be  made  (y}. 

In  another  case,  where  the  purchaser,  having  paid  a  deposit,  Under 
was  let  into  possession,  but  it- was  "  a  sort  of  mixed  possession,  cumstances" 
the  greater  proportion  of  it  being  in  the  vendee,  but  the  receiver 
vendor  not  being  entirely  out  of  possession,"  and  the  pur- 
chaser, being  in  embarrassed  circumstances,  was  attempting 
to  sell  the  property,  Lord  Eldon  appointed  a  receiver  (z). 

In  a  case  where  a  railway  company,  by  agreement  with  Where  a 
the  landowner,  entered  into  possession,  and  constructed  part  pany  has 

(0  Younge  v.  Quncombe,  (1832)  You.  275 ;  Tindal  v.  Cobham,  (1833) 
2  My.  &  K.  385;  4  L.  J.  Ch.  98;  .Greenwood  v.  Turner,  1891,  2  Ch. 
144;  60  L.  J.  Ch.  357;  Fry,  6th  ed.  664. 

(«)  Morgan  v.  Shaw,  (1816)  2  Her.  138;  Gell  v.  Watson,  (1818)  3 
Ma^l.  225. 

,  (*)  Pope  v.  G.  E.  X,  Co.,  (1867)  L.  R.  3  Eq.  171;  36  L.  J.  Ch.  60; 
Greenwood  v.  Turner,  sup.  /  .  . 

(y)  Benson  \.  Glastonbury  Canal  Co.,  (1837)  1  Coop.  t.  Cott.  350; 
SUL-.  1  I tli  ed.  .p.  230. 

(:)  Hall  V.  Jenktnaon,  (1813)  2  Yes.  &  B.  p.  126;  see  Cook  v.  Andrew. 
1897,  1  Ch.  266;  66  L.  J.  Ch.  137. 
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Chap.  XVII. 
Sect.  7. 

entered  into 
possession 
before  pay- 
ment of  the 
purchase- 
money. 


of  their  line  over  the  property,  but  made  default  in  payment 
of  a  bond  which  they  had  given  for  the  purchase-money, 
the  Court  of  Appeal  refused,  on  interlocutory  motion,  to 
restrain  the  company  from  continuing  in  possession  until 
the  purchase-money  was  paid;  but  intimated  that  the  land- 
owner might  be  entitled  to  have  a  receiver  appointed,  or  the 
purchase-money  paid  into  Court  (a).  In  another  case,  the 
Court,  in  ordering  payment  of  the  purchase-money  into 
Court  by  the  railway  company,  gave  leave  to  the  landowner, 
in  the  event  of  its  not  being  so  paid,  to  apply  for  an  injunc- 
tion, or  for  the  appointment  of  a  receiver  (6);  and  it  appears 
to  be  settled  that  the  vendor  of  land  to  a  railway  company 
has  the  remedies  of  an  ordinary  vendor  for  enforcing  liis 
lien  for  unpaid  purchase-money,  even  though  the  lien  may 
have  been  opened  for  public  traffic  (c) ;  but  until  the  lien 
is  enforced  by  sale,  the  Court  will  not,  as  a  rule,  restrain 
the  company  from  running  trains  over  the  land  (d).  Where, 
however,  several  attempts  to  sell  have  proved  abortive  (e),  or 
the  Court  is  convinced  that  the  land  is  either  unsaleable  or 
will  not  realize  the  sum  owing  from  the  company  (/),  an 
order  will  be  made  for  payment  by  the  company  into  Court, 
and,  in  default  of  such  payment,  an  injunction  will  be 
granted  to  restrain  the  company  from  running  trains  over 
the  land,  and  from  continuing  in  possession.  The  lien  does 

(a)  Pell  v.  Northampton,  $c.  R.  Co.,  (1866)  2  Oh.  100;  36  L.  J.  Ch. 
319.  See,  too,  Munns  v.  Isle  of  Wight  R.  Co.,  (1870)  5  Ch.  414;  39 
L,.  J.  Ch.  522;  Lycett  v.  Stafford  and  Uttoxeter  R.  Co.,  (1872)  13  Eq. 
•261;  41  L.  J.  Ch.  474;  Latimer  v.  Aylesbury  R.  Co.,  (1878)  9  Ch.  D. 
385. 

(6)  Bishop  of  Winchester  v.  Mid-Hants  R.  Co.,  (1867)  5  Eq.  17;  37 
Ir.  J.  Ch.  64.  .  f 

(c)  Wing  v.  Tottenham  R.  Co.,  (1868)  3  Oh.  740;  37  L.  J.  Ch.  654; 
Walker  v.  Ware  R.  Co.,  (1865)  1  Eq.  195;  35  L.  J.  Oh.  94;   Ware  v. 
Aylesbury  and  Buckingham  R.    Co.,   (1873)   21   W.   R.   819;    Kerr  on 
Injunctions,  6th  ed.  p.  122;  sup.  p.  613  et  seq. 

(d)  Munns  v.  Isle  of  Wight  R.  Co.,  Lycett  v.  Stafford  and  Uttoxeter 
R.  Co.,  sup.     See  Earl  St.  Germans  v.  Crystal  Palace  JR.  Co.,  (1871)  ,11 
Eq.  at  p.  578;  Vyner  v.  Hoylake  R.  Co.,  (1868)  17  W.  R,  92;  Kerr  on 
Injunctions,  6th  ed.  p.   122;   sup.  p.  614. 

(e)  Williams  v.  Aylesbury  R.  Co.,  (1873)  21  W.  R.  819. 

(/)  Allgood  v.  Merrybent  R.  Co.,  (1886)  33  Ch.  D.  571 ;  Kerr,  6th  ed. 
pp.  122,  123. 
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not  extend  to  the  landowner's  costs  of  the  arbitration  by  f'hap.  XVII. 

*        Sect.  7. 
which  the  price  was  ascertained  (#). 


Sometimes  an  occupation  rent  is  set  on  the  estate,  deducting  Occupation 


interest  on  the  deposit  (7&)  :  where  a  yearly  tenant  in  posses-  p^te.6 
sion  filed  a  bill  claiming  an  option  to  purchase,  the  Court 
would  only  restrain  an  ejectment  by  the  landlord  on  the 
terms  of  the  tenant  continuing  to  pay  the  rent,  without 
prejudice  (i). 

It  must  be  borne  in  mind  that  a  public  body  with  statutory  Public  body, 
powers  of  purchase  must  comply  strictly  with  the  statutory  c"JihU?rC 
conditions,  or  it  will  be  in  no  better  position  than  a  private  under  its 

s  t  'i/tu  tor  v 

individual.    Thus,  where  the  Metropolitan  Board  of  Works,  powers,  is 
instead  of  proceeding  under  the  L.  C.  C.  Act,  contracted  *r?!*e*  as 

orduiary 

for  the  purchase  of  property,  and  then  refused  to  complete  purchaser. 
without  abatement  of  the  price  agreed  upon,  the  Court  of 
Appeal  refused  to  give  them  possession  before  completion, 
treating  the  case  as  an  ordinary  contract  between  vendor 
and  purchaser  (fc). 

A  purchaser  in  possession,  who  has  not  paid  his  purchase-  Injunction 
money,  may  be  restrained  on  motion,  even  though  his  pos-  ^t^by 
session  is  under  the  contract,  from  waste  or  destruction  of  purchaser  in 
the  property;  e.g.,  from  felling  timber  (Z).    So,  where  there  ^ 
is  a  clear  contract  for  sale,  and  the  vendor  has  given  up  exercise  by 
possession  and  received  part  of  the  purchase-money  (ra),  the  h^"  legal 
vendor  may  be  restrained  from  conveying  away  the  legal  rights. 
estate,  or  contracting  to  re-sell  the  property  (ri)  ;  but  where 
the  validity  of  the  contract  is  open  to  question,  or  the  issue 

O)  Earl  Ferrers  v.  Stafford  and  Uttoxeter  R.  Co.,  (1872)  13  Eq.  524. 

(A)  Smith  v.  Jackson,  (1816)  1  Mad.  61», 

(0  Pyke  v.  Northwood,  (1838)  1  Beav.  152. 

(A)  Bygrave  v.  Metr.  Board,  (1886)  32  Ch.  D.  147;  55  L.  J.  Oh.  602. 

(0  Crockford  v.  Alexander,  (1808)  15  Ves.  138;  see  sup.  pp.  271,  447 
ft  seq. 

(m)  Spiller  v.  S.,  (1819)  3  Sw.  556. 

(n)  Echliff  v.  Baldwin,  (1809)  16  Ves.  267;  Curtis  v.  Marquis  of 
Buckingham,  (1814)  3  Ves.  &  B.  168.  See  Shrewsbury  and  Chester  R. 
Co.  v.  Shrewsbury,  $c.  R.  Co.,  (1851)  15  Jur.  548;  Kerr  on  Injunctions, 
•6th  cd.  484. 
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Chap.  XVII. 

Sect.  7. 


On  sale  of 
a  next  pre- 
sentation. 


Reference  o!' 
title  before 
hearing. 


Order  re- 
fused on 
ground  of 
delay ; 


or  waiver 
of  title; 


of  a  suit  for  specific  performance  is  doubtful,  it  becomes  a 
.  question  of  convenience  whether  the  vendor  shall,  or  shall 
not,  be  allowed  to  transfer  the  estate  to  a  third  party  (o). 

In  an  action  to  enforce  an  agreement  for  sale  of  a  next 
presentation,  the  vendor  may  be  restrained  from  presenting 
any  clerk  not  nominated  by  the  purchaser;  and  the  injunc- 
tion has  even  been  extended  so  as  to  restrain  the  Bishop  from 
presenting,  except  on  the  like  nomination,  or  from  collating 
in  the  event  of  a  lapse  pending  the  action  (p). 

Where  the  question  of  title  is  the  only  one  in  dispute  (q), 
the  Court,  in  order  to  save  time,  may,  at  the  instance  of  either 
party,  direct  a  reference  (r)  of  the  title  before  the  hearing 
under  Ord.  XXXIII.  r.  2,  or  Ord.  XXXII.  r.  6.  It  is  the 
duty  of  the  plaintiff,  in  such  a  case,  to  get  the  inquiry  as  to 
title  directed  as  early  as  possible  (s} .  The  Court  in  one 
case  refused  a  motion  for  reference  of  title  by  a  plaintiff 
vendor,  who,  for  eleven  months  after  answer,  had  taken  no 
proceedings  in  the  suit  (£) . 

No  reference  will  be  directed  even  at  the  hearing,  if  the 
Court  be  satisfied  that  the  purchaser  has  intentionally  waived 

(o)  Per  Turner,  L.  J.,  Hadley  v.  London  Bank  of  Scotland,  (1865) 
3  3>.  J.  &  S.  63,  70,  71.  It  is  conceived  that  in  this  connexion  the  fact 
of  the  registration  or  non-registration  of  the  contract  as  an  estate  contract 
under  the  L.  C.  Act,  1925,  s.  10  (1),  Class  C.  (iv%  will  be  material.  See 
L.  P.  Act,  1925,  s.  198. 

O)  Nicholson  v,  Knapp,  (1838)  9  Si.  32ft;  see  Greenslade  v.  Dare, 
(1853)  17  Beav.  502;  7  L«.  J.  N".  S.  Ch.  9.  Rights  of  patronage  in  gross 
(with  a  few  exceptions)  become  incapable  of  sale  so  soon  as  two  vacancies 
of  the  benefice  have  occurred  after  the  14th  July,  1924,  or  if  the  patron 
(being  entitled  for  his  own  benefit  in  fee  simple  or  in  tail  either  at  Law 
or  in  Equity)  files  a  declaration  that  it  is  to  be  without  right  of  sale: 
Benefices  Act,  1898  (Amendment),  Measure,  1923.  A  further  Measure  is 
now  before  the  Church  Assembly. 

(<7)  In  which  case  the  best  course  is  to  take  out  a  vendor  and  purchaser 
summons  under  the  L.  P.  Act,  1925,  s.  49,  or,  if  the  action  has  been 
commenced  by  writ,  to  proceed  under  Ord.  XIVA. 

(r)  The  reference  is  now  to  the  Judge  at  Chambers;  see  Fry,  6th  ed. 
p.  625. 

(s)  Phillipson  v.  Gibbon,  (1871).  L.  R.  6  Ch.  428,  435;  40  L.  J.  Ch. 
406;  Fry,  6th  ed,  p.  626. 

(0  Dot-In  \.  Harvey,  (1845)  15  Si.  49. 
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his  right  to  investigate  the  title  (w):  and  it  has  also  been 
refused  on  the  mere  ground  of  long  possession  and  vexatious 
objections  on  the  part  of  the  purchaser  (a?).  So,  an  admission 
by  the  purchaser  in  his  answer  ta  the  suit,  ,that  at  the  date 
of  the  contract  the  vendor  was  "entitled"  to  the  subject- 
matter,  has  been  held  to  be  an  acceptance  of  the  title  which 
precludes  him  from  insisting  on  a  reference  (t/) . 

A  purchaser  who,  accepts  a  title,  conditionally  on  the  vendor  Conditional 

•  01  •••  i  •  i    •  i  •    i  acceptance  of 

complying  with  a  specified  requisition,  which  is  not  complied  title,  effect 

with,  is  entitled  to  a  general  reference  of  title  (2).  of< 

The  reference,  when  directed,   should  be  complete  and  Order  of 
extend   to   all   that   regards  the   title,   but   not   to   other  subject- 
matters  (a).      The  order  is,  to  inquire  whether  the  vendor  matter  and 
can  at  the  time  of  the  reference  (not  at  the  date  of  the  con- 
tract) show  a  good  title  (6);  and  it  should  contain  a  direction 
that  if  it  shall  be  found  that  a  good  title  can  be  shown, 
then  it  shall  be  ascertained  when  it  was  first  shown  (e) ; 
and  so  the  order  is  now  always  made(d);  unless,  for  some 
reason  stated  at  the  time,  and  by  the  express  direction  of 
the  Court,  the  inquiry  as  to  the  time  when  a  good  title  was 
first  shown  be  omitted  (e);  or  unless  the  contract  .itself  be 
disputed  in  the  cause  (/).     'The  order  may  be  to  inquire 

(«)  Fleetwood  v.  Green,  (1809)  15  Ves.  594;  Margravine  of  Anspach 
v.  Noel,  (1816)  1  Mad.  310;  Burroughs  v.  Oakley,  (1819>  3  Sw.  at  p.  168; 
Blacklow  v.  Laws,  (1842)  2  Ha.  at  p.  47;  Southby  \.  Hutt,  (1837)  2 
M.  &  C.  207,  216  et  seq.;  Bown  v.  Stenson,  (1857)  24  Beav.  631. 

(a;)  Hall  v.  Laver,  (1838)  3  Y.  &  C.  191 ;  and  see  King  v.  K.,  (1832) 
1  M.  k  K.  442;  Fry,  6th  ed.  pp.  621—622. 

(y)  Phipps  v.  Child,  (1857)  3  Dr.  709;  Fry,  6th  ed.  p.  61S. 

(z)  Lesturgeon  v.  Martin,  (1834)  3  M.  &  K.  255. 

(a)  Jennings  v.  Hopton,  (1816)  1  Mad.  at  p.  2il2;  Bennett  v.  Jtees, 
(1836)  1  Ke.  405;  5  L.  J.  N.  S.  Oh.  360;  Seton,  7th  ed.  2158  et  seq., 
2190  et  seq. 

(6)  Longford  v.  Pitt,  (1731)  2,  P.  W.  p.  630. 

(c)  It  will  be  observed  that  the  word  is  "shown,"  not  "made,";  see 
Parr  v.  Lovegrove,  (1857)  4  Dr.  170,  as  to  this  distinction. 

(rf)  Seton,  7th  ed.  2158—2159;  McGrory  v.  Alderdale  Estate  Co.,  1998, 
A.  C.  503. 

(«)  Per  Lord  Langdalo  in  Bennett  v.  Sees,  (1836)  1  Ke.  p.  409;  5 
L.  J.  N.  S.  Ch.  360. 

(/)  See  Gibbins  v.  N.  E.  M.  Asylum,  (1847)  11  Beav.  1,  5;  17  L.  J. 
D. — VOL.  II.  23 
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whether  a  good  title  can  be  shown  "  subject  to  the  conditions 
of  sale"  (<?);  but  even  without  this  qualification  the  inquiry 
will  be  restricted  in  Chambers  to  the  deduction  of  a  good 
title,  having  regard  to  ,the  terms  of  the  contract  (ft).  So,  also, 
an  inquiry  will,  if  desired,  be  directed,  whether  ,the  defendant 
ever  required  of  the  plaintiff  any,  and  what,  evidence  in 
proof  of  a  point  material  to  the  title  and  at  what  time  (i) ; 
but  not  as  to  a  matter  which  has  no  reference  to  the  title; 
e.g.,  the  sufficiency  of  ,the  abstract  delivered  (fc). 

A  purchaser  will  not  ,be  compelled  to  take  a  doubtful 
title  (I).  "  It  is  by  010  means  easy  to  express  what  amount 
of  doubt  upon  a  point  there  must  be,  to  induce  the  Court  to 
refuse  specific  performance;  and  this  difficulty  has  been 
increased  by  the  ebb  and  flow  of  judicial  opinion  and  decision 
for  and  against  the  ,rule  which  has  characterised  the  cases  for 
the  last  quarter  of  .a  century  "  (m}. 

Ch.  5;  and  Keyse  v.  Haydon,  (1851)  9  Ha.  App.  Iviii.;  Potter  v.  Crossley, 
(1856)  5  W.  E.  35;  Seton,  7th  ed.  2169. 

(g)  Wood  v.   Machu,  (1846)  5  Ha.  158,  162;  16  L.  J.  Ch.  21. 

(A)  Upperton  v.  Nicholson,  (1871)  6  Ch.  436,  442,  443;  40  L.  J.  Ch. 
401;  Smith  v.  Robinson,  (1879)  13  Ch.  D.  148;  49  L.  J.  Ch.  20;  Re  Nat. 
Prov.  Sank  and  Marsh,  1895,  1  Ch.  191,  193;  and  see  McMurray  \. 
Spicer,  (1868)  6  Eq.  527;  37  L.  J.  Ch.  505.  But  where  a  condition 
binds  the  purchaser  to  assume  a  state  of  affairs  which  the  vendor  knows 
to  be  untrue,  or  states  only  as  a  contingency  what  the  vendor  knows  to 
be  an  actual  fact,  specific  performance  will  not  be  decreed;  Bey  Jus  v. 
Lodge,  1925,  Ch.  346,  358. 

(t)  Bennett  v.  Sees,  (1836)  1  Ke.  p.  409. 

(*)  Ib. 

(0  Shapland  v.  Smith,  (1780)  1  Br.  C.  C.  75;  Vancouver  v.  Bliss, 
(1805)  11  Ves.  458,  465;  Sloper  v.  .Fish,  (1813)  2  Ves.  &  B.  145; 
Jervoise  v.  Duke  of  Northumberland,  (1820)  1  J.  &  W.  559,  569;  Earl 
of  Lincoln  v.  Arcedeckne,  (1844)  1  Col.  98;  Blosse  v.  Lord  Clan- 
morris,  (1821)  3  Bl.  62;  Palmer  v.  Locke,  (1881)  18  Ch.  D.  381;  51 
L.  J.  Ch.  124.  See,  however,  Johnson  v.  Clarke,  1928,  Ch.  847,  855.  It 
may  be  observed  that  the  following  note  appears  in  1  Br.  C.  C. 
5th  ed.  by  Belt  at  p.  76: — "Lord  Eldon,  C.  has  repeatedly  disapproved 
of  the  Court's  letting  purchasers  off,  where  the  title  was  doubtful: 
observing  that  this  [Shapland  v.  Smith,  sup.~\  was  the  first  (modern) 
case  which  established  such  a  practice.  .  .  .  His  Lordship,  however, 
has  always  •felt  himself  bound  by  such  modern  continued  practice.  .  .  ." 
The  italics  are  Belt's. 

(w)  Fry,  6th  ed.  p.  413;  see  Johnson  v.  Clarke,  sup. 
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The  result  of  the  authorities  appears  to  be  that  where  the 
•doubt  arises  only  on  a  question  of  Law,  the  Court  will  deter- 
mine  that  question  to  the  best  of  its  ability,  and  (if  the  result  between1 
-of  that  determination  warrants  it)  will  force  the  title  upon  doubts  of 

'  ,  law  and 

the  purchaser;  but  where  the  doubt  arises  upon  matters  01  doubts  of 
fact,  "which  will  very  probably  be  disputed,  and  are  cer-  fact- 
tainly  capable  of  being  disputed,"  a  Court  of  Equity  will  not 
enforce  the  contract  (n). 

It  has  been  laid  \down,  however,  that  where  the  title 
•depends  upon  a  difficult  question  of  construction,  the  proper 
course  is  for  the  vendor  to  have  such  question  determined 
upon  an  originating  summons,  and  not  to  take  out  a  vendor 
and  purchaser  summons.  Where,  therefore,  the  purchaser 
objected  to  the  title  which  depended  upon  the  construction 
•of  an  obscure  will,  and  a  vendor  and  purchaser  summons  was 
taken  out,  Neville,  J.,  ,offered  to  adjourn  the  case  to  enable 
the  vendor  to  take  ,out  an  originating  summons,  and  on  the 
vendor  declining,  held  the  .title  too  doubtful  to  force  upon 
a  purchaser.  On  appeal,  the  Court  repeated  the  offer  of 
Neville,  J.,  and  the  >vendor  accepted  it.  An  originating 
summons  being  taken  out  the  question  of  construction  was 
determined  in  favour  of  the  title,  and  on  the  adjourned  hear- 
ing of  the  appeal,  the  Court  declared  that  the  vendor  had 
shown  a  good  title;  but  the  vendor  had  to  pay  the  costs 
of  the  appeal  and  in  the  Court  below  (o).  Where,  however, 
the  question  is  not  ione  which  might  be  determined  by  the 
vendor  taking  out  an  ordinary  originating  summons,  but 
relates  to  a  possible  claim  which  may  be  made  by  a  third 
person  under  an  obscure  .agreement,  the  Court  will  not  require 
the  vendor  to  bring  an  action  against  such  third  person  to 
establish  the  groundlessness  of  his  possible  claim,  but  will 
decide  the  question,  as  between  the  vendor  and  the  purchaser, 

(n)  Nottingham  Brick  Co.  v.  Butler,  (1886)  16  Q.  B.  D.  778; 
.Johnson  v.  Clarke,  1928,  Ch.  847. 

(o)  Re  Nicholi  and  Von  Joel,  1910,  1  Ch.  43;  Re  Hogan  and  Marnell, 
1919,  1  Ir.  R.  422;  and  see  Re  Hussey  and  Green,  1921,  1  Ch.  pp.  567. 
*74;  and  cf.  Smith  v.  Colbourne,  1914,  2  Ch.  533. 

23  (2) 
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Chap.  XVII. 
Sect.  7. 


Registered 
land  with 
doubtful 
title. 


Vendor  and 

purchaser 

summons: 


in  a  specific  performance  action,  or  (semfrle)  upon  a  vendor 
and  purchaser  summons  taken  out  under  s.  49  of  the  L.  P. 
Act,  1925  (p). 

Where  the  land  is  registered  under  the  L.  R.  Act,  1925 ,. 
the  Court,  under  s.  139  of  the  Act,  has  power  to  resolve  all 
doubts  and  disputes  as  to  the  title,  so  far  as  such  doubts  and 
disputes  arise  upon  or  between  registered  rights  or  interests, 
in  the  action  for  specific  performance.  And  any  doubt  as 
to  any  matter  of  law  or  fact,  wrhich  is  entertained  by  the 
Registrar  upon  the  examination  of  the  title  to  any  interest  in 
land,  can  be  resolved  under  the  provisions  of  ss.  140,  141  and 
142  of  the  Act, in  a  manner  binding  upon  all  parties. 

The  necessity  for  bringing  an  action  for  specific  perform- 
ance has  been  in  great  measure  superseded  by  the  more 
summary  procedure  by  summons  provided  by  s.  49  of  the 
L.  P.  Act,  1925  (replacing  s.  9  of  the  V.  &  P.  Act,  1874), 
which  may  be  resorted  to  for  the  determination  of  any 
question  arising  out  of  or  connected  with  the  contract,  not 
being  a  question  affecting  the  existence  or  validity  of  the 
contract,  i.e.,  in  its  inception  (q) ;  subject,  nevertheless,  to 
the  observations  above  as  ,to  the  proper  course  for  a  vendor 
where  the  title  depends  upon  a  difficult  question  of  construc- 
tion (r).  Where  the  purchaser  seeks  to  recover  his  deposit 
on  the  ground  of  fraud  or  misdescription  enabling  him  to- 
rescind,  the  matter  then  ^affects  the  validity  of  the  contract, 
and  cannot  be  determined  under  the  section  (s) . 

The  enactment  is  intended, to  enable  vendors  and  purchasers 
to  determine  distinct  isolated  points  arising  under  a  contract, 
and  not  the  question  .whether  a  vendor  has  a  good  title  in  a 

O)  Johnson  v.  Clarke,  1928,  Ch.  847,  856;  and  see  Smith  v.  Col- 
bourne,  sup. 

(?)  Re  Jackson  and  Woodburn,  (1887)  37  Ch.  D.  44;  57  L.  J.  Ch. 
242;  Re  Davis  and  Cavey,  (1888)  40  Ch.  D.  601,  608,  609.  For  obser- 
vations as  to  scope  of  summonses,  see  Re  Calcott  and  Elrin,  (1898)  67" 
L.  J.  Ch.  553;  78  L.  T.  417. 

(r)  Re  Nichols'  and  Von  Joel's  Contract,  1910,  1  Ch.  43. 

(s)  lie  Darix  and  Carey,  (1888)  40  Ch.  D.  p.  608;  58  L.  J.  Ch.  153. 
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general  way  (<).    And  it  is  not  proper  to  raise  on  summons  Chap.  XVII. 

under  the  section  a  question  as  to  the  amount  of  an  item  of  

the  vendor's  solicitor's  costs  (w).  Upon  a  vendor  and  pur- 
chaser summons,  the  parties  are  in  the  same  position  as  they 
would  have  been  under  a  reference  as  to  title  in  a  suit  for 
specific  performance  (x).  The  costs  of  the  summons  are  in 
the  discretion  of  the  Court  (y},  but  are  generally  allowed]  to 
the  successful  party  (2).  The  time  within  which  an  appeal 
can  be  brought  from  an  order  made  under  the  section  is 
twenty-one  days  (a). 

Although,  upon  such  a  summons,  evidence  is  adduced  extent  of 
tending  to  throw  a  doubt  upon  the  existence  or  validity  of  jurisdiction3, 
the  contract  itself,  that  does  not  preclude  the  Court  from 
deciding,  on  the  summons,  a  specific  question  arising  out  of 
or  connected  with  the  ,contract  as  it  stands,  and  it  is  the  duty 
of  the  Court  to  deal  with  such  a  question,  irrespective  of 
whether  the  contract  is  one  that  can  be  enforced  (fe).  The 
Court  has  jurisdiction  upon  i&  vendor's  summons  under  the 
Act  to  make  an  order  for  the  rescission  of  'the  contract, 
the  return  of  the  deposit,  and  the  payment  of  the  costs  of 
investigating  the  title  (c),  but  has  no  jurisdiction  to  give  a 
purchaser  unliquidated  damages  for  a  vendor's  delay  (d} . 
The  Court  has  jurisdiction  under  the  section  to  decide 
whether  a  power  to  rescind  contained  in  the  contract  has 
been  properly  exercised  (e) ;  as  also  to  decide  an  isolated 
question  arising  out  of  :the  contract,  although  the  respondent 

(0  Ee  Wallis  and  Barnard,  1899,  2  Ch.  515;  68  L.  J.  Ch.  753. 

(«)  Re  Webster  and  Jones,  1902,  2  Ch.  p.  555;  71  L.  J.  Ch.  749. 

O)  Re  Burroughs,  Lynn  and  Sexton,  (1877)  5  Ch.  D.  601;  46  L.  J. 
Ch.  528. 

(y)  Re  Baiter  and  Salmon,  1907,  1  Ch.  238,  244. 

(c)  As,  e.g.  in  He  Hill  to  Chapman,  (1884)  54  L.  J.  Ch.  595. 

(a)  Re  Blyth  and  Young,  (1880)  13  Ch.  D.  416;  Re  Rickctt  and 
Avent,  (1890)  W.  N.  16. 

(6)  Re  Hughes  and  Ashley,  1900,  2  Ch.  595;  69  L.  J.  Ch.  741, 
approving  Re  Lander  and  Bagley,  1892,  3  Ch.  41;  61  L.  J.  Ch.  707. 

(c)  Re  Walker  and  Oakshott,  1901,  2  Ch.  383;  70  L.  J.  Ch.  666, 
following  Higgins  v.  Peroival,  (1888)  57  L.  J.  Ch.  807;  59  L.  T.  213; 
Re  Bryant  and  Bamingham,  (1890)  44  Ch.  D.  218;  59  L.  J.  Ch.  636. 

(rf)  Re  Wilson  and  Stevens,  1894,  3  Ch.  546,  552;  63  L.  J.  Ch.  863. 

(«)  Re  Jackson  and  Woodbum,  (1887)  37  Ch.  D.  44;  57  L.  J.  Ch. 
243;  Re  Dos  Reaux  and  SetchficM,  1926,  Ch.  178. 
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Sect.  7. 
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for  specific 
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under 
Ord.  XIV.v. 


Outstanding 
interest 
when  a 
ground  for 
reporting 
against  title. 


alleges  he  has  entered  ,into  it  under  a  mistake  which  would 
entitle  him  to  rescind  it  (/). 

Where  a  purchaser  has  .failed  in  his  summons  on  the  title,, 
and  yet  refuses  to  .complete,  the  vendor  may  sue  him  for 
specific  performance  (#).  In  such  a  case,  if  the  purchaser t 
after  the  order  on  the  summons,  discovers  facts  showing  the 
title  to  be  bad,  which  he  could  not  have  discovered  earlier 
with  reasonable  diligence,  he  may,  at  all  events  with  Ithe 
leave  of  the  Court,  counterclaim  by  way  of  an  action  of 
review  (h). 

Ord.  XIVA.  now  provides  a  summary  method  of  obtaining 
a  decree  for  specific  performance  in  certain  cases.  Where  a 
party  delays  completion,  and,gives  no  reason,  or  makes  merely 
trumpery  excuses  for  his  delay,  or  otherwise  gives  ground  for 
the  suspicion  that  he  will  only  complete  under  a  decree  for 
specific  performance,  the  other  party  (unless  he  is  precluded 
on  other  grounds  from  obtaining  such  a  decree)  may  prefer 
to  adopt  the  procedure  under  this  order  to  obtaining  the  less 
conclusive  relief  which  alone  is  available  upon  a  vendor  and 
purchaser  summons. 

Where  a  necessary  party  to  the  title  is,  neither  at  Law  nor 
in  Equity,  subject  to  the  control  of  the  vendor,  but  has  an 
independent  interest,  and  is  under  no  obligation  to  concur, 
the  certificate  should  be  against  the  title  (i},  and  not  that  a 
good  title  can  be  made  upon  the  stranger  concurring  (/c). 
But  where  such  necessary  party  is  bound,  as  in  the  case  of  a 
trustee  (7),  or  agrees  (m)  to  concur,  the  certificate  may  be 

(/)  Ee  Wallis  and  Barnard,  1899,  2  Ch.  515,  520;  68  L.  J.  Ch.  753. 

(0)  Re  Scott  and  Alvarez,  1896,  1  Ch.  at  pp.  609,  610,  and  the  com- 
ments in  Re  Wallis  and  Barnard,  1899,  2  Ch.  at  p.  520;  68  L.  J.  Ch. 
753. 

(/<)  1895,  1  Ch.  pp.  610,  622. 

(»')  Esdaile  v.  StepJienson,  (1822)  6  Mad.  366;  Douglass  v.  L.  £ 
K.  W.  R.  Co.,  (1857)  3  K.  &  J.  173,  181. 

(&)  See  Sug.  14th  ed.  354;  Mayennis  v.  Fallon,  (1828)  2  Mol.  at 
p.  575. 

(0  Avarne  v.  Brown,  (1844)  14  Si.  303;  14  L.  J.  Ch.  30;  Jumpson 
v.  Pitchers,  (1844)  1  Col.  13;  13  L.  J.  Ch.  166. 

(m)  Paton  v.  Rogers,  (1822)  6  Mad.  256;  Sidebotharn  v.  Barring/ton, 
(1841)  4  Beav.  110. 
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ia  favour  of  the  title  (w).     The  certificate,  however,  should,  Chap.  XVII. 
in  the  case  of  an  incumbrance,  it  is  conceived,  be,  that  a  good  - 
title  can  be  shown  subject  to  the  incumbrance,  and  that  the 
incumbrancer  is  bound  to  concur;  not  that  a  good  title  can 
be  made  upon  payment  off  of  the  incumbrance  (o). 

Where  the  contract  is  an  open  one,  the  vendor  is  not  entitled  Purchaser's 

knowledge 

at  the  inquiry  to  adduce  evidence  to  show  that  the  purchaser  Of  defects 
knew  of  defects  in  the  title  when  he  entered  into  the  contract: 
such  evidence  can  only  be  heard  at  the  trial  (p). 

If  the  certificate  be  in  favour  of  the  title,  and  no  applica-  Where  the 

, .  .  .~     certificate  is 

tion  be  made  to  discharge  or  vary  it,  a  decree  for  specific  \n  favour  of 

performance  will  be  made  on  the  hearing  on  further  con-  tho  tltle> 
sideration,  unless  in  the  interim  (q)  any  matter  appear  which 
affects  the  title;  in(which  case,  although  the  time  for  applying 
to  discharge  or  vary  the  certificate  may  have  expired,  a 
further  reference  may  be  ordered,  under  special  circumstances, 
on  motion  (r),  or  now  probably  on  summons. 

If  the  certificate  be  against  the  title,  and  there  ibe  no  Certificate 
application  to  discharge  or  vary  it,  or  if  such  application  be  title, 
made,  and  prove  unsuccessful,  ,the  vendor's  action  may  be  dis- 
missed with  costs  on  ,the  hearing  on  further  consideration  (s). 

We  may  here  remark,  that  a  decree,  even  by  the  Lords  (£),  Decree  for 
for  specific  performance,  in  ,a  suit  between  vendor  and  j>ur-  fl^mancc, 
chaser,  is  no  protection  .against  the  adverse  claims  of  persons  no  .bar  f0 
not  parties  to  the  .suit  (w) ;   except  so  far  as  that,  if  "any  persons  not 
particular  question  of  title  be  decided  in  favour  of  the  vendor,  par 

(w)  Esdaile   v.    Stephenson,  sup. 

(o)  Sug.   14th   ed.  350. 

(p)  M'Grory  v.   Alderdale  Estate  Co.,  1918,  A.  C.  503. 

(.7)  See  Dawes  v.  Betts,  (1848)  12  Jur.  412. 

(r)  Jeudwine  v.  Alcock,  (1816)  1  Mad.  597;  and  see  now  Ord.  LV. 
r.  71,  and  notes  thereon,  in  the  Annual  Practice. 

(«)  Vancouver  v.   Bliss,  (1805)  11  Ves.  459. 

(<)  See  Blosse  v.  Lord  Clanmorris,  (1821)  3  Bl.  62,  71;  and  per  Lord 
Eldon,  Vancouver  v.  Bliss,  (1805)  11  Vos.  at  p.  465;  Jervoise  v.  Duke 
of  Northumberland,  (1820)  1  J.  &  W.  at  p.  569. 

(«)  See  Wood  v.  White,  (1838)  4  M.  &  C.  at  p.  470;  7  L.  J.  N.  S.  Ch. 
203;  8  ib.  209;  Johnson  v.  Clarke,  1928,  Ch.  pp.  854—^. 
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Chap.  XVII. 


On  discover- 
ing defect, 
purchaser 
may  move 
to  be  dis- 
charged. 


such  decision  forms  a  precedent  which  probably  would,  and 
in  any  inferior  Court  ought  to,  be  followed  on  >a  future 
occasion,  and  in  fact  constitutes  as  good  a  warranty  >as  can 
be  procured  (#) ;  also,  that  such  a  decree  may  be  abandoned 
or  waived  by  delay,  or  by  the  conduct  of  the  parties  entitled 
to  the  benefit  of  it  (y~). 

In  an  important  judgment  of  Parker,  J.,  in  Halkett  v. 
Earl  Dudley  (z),  he  laid  it  down  that  a  purchaser's  right  to 
repudiate  a  contract  is  an  equitable  right  arising  from!  want 
of  mutuality,  which  must  be  exercised,  if  at  all,  as  soon  as 
the  purchaser  finds  that  the  vendor  cannot  make  a  good  title; 
and  that  after  decree  for  specific  performance  he  cannot 
repudiate  without  the  leave  of  the  Court.  "  I  have  come  to 
the  conclusion,"  said  the  learned  judge  (a),  "  that  after  a 
decree  of  specific  performance,  a  defendant  purchaser  cannot 
repudiate  the  title  or  the  contract  without  the  leave  of  the 
Court.  .  .  .  The  proper  course  for  the  purchaser,  on  dis- 
covery of  a  defect  such  as  might,  but  for1  the  decree,  give 
rise  to  a  right  of  repudiation,  is  to  move  to  be  discharged 
from  the  contract.  Even  if  he  does  so,  I  do  not  think  he 
would  be  entitled  to  be  discharged  as  a  matter  of  course. 
A  decree  for  specific  performance  enures  for  the  benefit  of 
both  parties,  and  on  the  reference  as  to  title  a  vendor  is  not 
confined  to  showing  such  title  as  he  had  at  the  date  of  the 
decree,  much  less  to  such  title  as  he  had  at  the  date  of  the 
contract,  but  may  perfect  his  title  at  any  time  before  certi- 
ficate. On  the  other  hand,  the  purchaser  is  not  confined  to 
objections  taken  by  him  .before  or  at  the  hearing.  Even  if  the 
certificate  be  adverse  to  the  title,  an  application  by  the 
purchaser  to  be  relieved  may  be  refused  if,  at  the  hearing  of 
the  application,  the  vendor  has  perfected  his  title;  and  the 
same  rule  applies  to  the  further  hearing  upon  the  certificate. 
In  each  case  the  Court  will  consider  the  circumstances  and 
grant  or  refuse  relief,  as  may  appear  to  be  equitable." 

(a;)  Per  Lord  Eldon,  Vancouver  v.  Bliss,  (1805)  11  Vea.  at  p.  465. 
(y)  See  Lord  Rosse  v.  Sterling,  (1816)  4  Dow,  442,  460  et  seq. 
(z)  1907,  1   Ch.  590. 
(«)  Ib.  p.  601. 
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CHAP.TER  XVIII.  ChaP.xviii. 

SALE   BY   THE    COURT. 

'(1)  The  Jurisdiction  Generally.  Section  i. 


THE  jurisdiction  of  the  Court  to  order  sales  of  real  etsate 
arises  in  a  number  of  different  ways.  It  is  proposed  in  this 
section  to  give  a  summary  of  the  most  important  statutes 
and  rules  which  confer  that  jurisdiction. 

Ord.  LI.,  r.  1,  of  the  R.  S.  C.  1883,  provides  that  if  in  In 

i      •  .  tration 

any  cause  or  matter  relating  to  any  real  estate  it  shall  appear  actions  :  Ord. 
necessary  or  expedient  that    the    real  estate,  or  any  part  *•*•  r-  L 
thereof,  should  be  sold,  the  Court  or  a  judge  may  order  the 
same  to  be  sold. 


This  rule  replaces  s.  55  of  the  Chancery  Procedure  Act, 
1852  (a),  in  which  the  words  "for  the  purposes  of  the  suit"  the  purposes 
appeared.      Notwithstanding   the   omission  of  these  words  of  the  actlon- 
from  the  rule,  it  has  been  held  that  the  rule  must  be  confined 
to  cases  where  a  sale  is  required  for  the  purposes  of  the 
action  (6).      And  it  seems    that    the  rule  applies  only  to 
administration  actions,  and  does  not  extend  to  foreclosure 
actions  (c). 

Under  this  rule  a  sale  may  be  made  in  an  administration  Sale  before 
act  ion  before  decree  (d}  ;  but  only  in  cases  where  under  the 

(a)  15  &  16  Viet.  c.  86.  The  section  was  repealed  by  s.  4  of  the 
S.  L>.  E.  Act,  1883,  a.  5  of  which  preserves  the  jurisdiction  conferred  by 
tho  repealed  section. 

(6)  Re  Robinson,  (1885)  31  Ch.  D.  247;  55  L.  J.  Oh.  307;  ReStaines, 
<1886)  33  Oh.  D.  172;  55  L.  J.  Oh.  913;  and  see  Miles  v.  Jarvis, 
<1884)  50  L.  T.  48. 

(c)  London  and  County  Banking  Co.  v.  Dover,  (1879)  11  Ch.  D. 
204  ;  48  L.  J.  Ch.  336  ;  which  was  decided  under  s.  55  of  the  Chancery 
Procedure  Act,  1852. 

(rf)  Bell  v.  Turner,  (1876)  2  Ch.  D.  409;  45  L.  J.  Ch.  681. 
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Chap. XVIII.  old  practice  a  sale  could  have  been  directed  at  the  hearing  (e) ; 
-  and  in  which,  for  the  protection  of  the  property  or  other  like 
cause,  it  was  necessary  to  come  to  the  Court;  and  not  so  as 
to  enable  a  party  in  a  contested  suit,  and  upon  an  inter- 
locutory application  before  the  hearing,  to  obtain  a  decision 
upon  the  main  questions  at  issue  in  the  suit(/).  A  sale 
might,  if  necessary,  be  directed  for  the  payment  of  costs, 
although  infants  were  interested  (#),  but  not  against  the 
will  of  a  person  beneficially  entitled,  who  submitted  to  pay 
his  share  of  the  costs  ft. 


When  sale 
will  not  be 
ordered  in 
adminis- 
tration action. 


But  a  sale  will  not  be  ordered  in  an  administration  action 
when  the  testator  has  himself  directed  all  necessary  expenses 
to  be  raised  by  mortgage  (i) ;  and  where  a  testatrix  directed 
that  an  advowson,  which  she  devised  to  trustees,  should  be 
sold  by  them  immediately  after  the  death  of  the  then  incum- 
bent, the  Court  refused,  in  his  lifetime,  to  direct  a  sale  of  the 
next  presentation  for  the  benefit  of  the  cestuis  que  trust  (fc). 


Sale  for 
payment  of 
deceased's 
debts  and 
liabilities. 


The  Court  may  sell  the  real  estate  of  a  testator  for  payment 
of  his  debts  and  liabilities  under  the  A.  E.  Act,  1925  (Z), 
although  the  suit  be  instituted  by  a  person  interested  under 
the  will,  instead  of  by  a  creditor  (m),  and  the  jurisdiction 
extends  to  the  real  estate  of  an  intestate.  Even  after  the 
personal  representatives  have  executed  an  assent  or  convey- 
ance, the  Court  may,  on  the  application  of  any  creditor  or 
other  person  interested,  order  a  sale  for  the  purpose  of  giving 
effect  to  the  rights  of  the  persons  interested  (n) ;  but  such 


(e)  Mandeno  v.  M.,  (1853)  Kay,  App.  ii. 

(/)  Prince  v.  Cooper,  (1853)  16  Beav.  546;  Tulloch  v.  T.,  (1867) 
3  Eq.  574. 

(?)  Mandeno  v.  M.,  sup.;  Swan  v.   Webb,  (1852)  1  W.  E.  90. 

(A)  Lees  v.  £.,  (1872)  15  Eq.  151. 

(t)  Drake  v.  Whitmore,  (1852)  5  De  G.  &  Sm.  619. 

(/fc)  Sristow  v.  Skirrow,  (1859)  27  Beav.  590;  Johnstone  v.  Raber, 
(1845)  8  Beav.  233. 

(0  S.  32  (1). 

(m)  Price  v.  P.,  (1847)  15  Si.  484;  Rodney  v.  R.,  (1848)  16  Si.  307; 
Dinning  v.  Henderson,  (1845)  2  Col.  330. 

(»)  A.  E.  Act,  1925,  s.  38,  sub-s.  (2). 
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an  order  cannot  be  made  to  the  prejudice  of  a  purchaser,  or 
of  a  person  deriving  title  under  a  purchaser  (o) .        , 

As  against  a  specific  incumbrancer,  a  sale  could  not  for- 
merly be  directed  in  an  administration  suit  without  his 
express  consent,  except  subject  to  his  charge  (p).  But  .the 
Court  now  has  power  to  sell  the  estate  free  from  the  incum- 
brance  under  the  provisions  of  s.  50  of  the  L.  P.  Act, 
1925  (q). 

Where  a  suit  is  instituted  to  carry  into  execution  the  In  actions  for 
trusts  of  an  instrument,  which  directs  a  sale  upon  the  occur-  Of  trusts, 
rence  of  a  specified  event,  and  some  of  the  parties  interested 
in  the  sale  are  not  sui  juris,  the  Court  has  no  power,  apart 
from  statute,  to  direct  a  sale  before  the  occurrence  of  such 
event  (r).  But  it  is  now  provided  by  s.  57  of  the  T.  Act, 
1925,  that  where  in  the  management  or  administration  of 
any  property  vested  in  trustees,  any  sale  (amongst  other 
transactions)  is  in  the  opinion  of  the  Court  expedient,  but 
the  same  cannot  be  effected  by  reason  of  the  absence  of  any 
power  for  that  purpose  vested  in  the  trustees  by  the  trust 
instrument,  if  any,  or  by  law,  the  Court  may  by  order  confer 
upon  the  trustees,  either  generally  or  in  any  particular 
instance,  the  necessary  power  for  the  purpose,  on  such  terms, 
and  subject  to  such  provisions  and  conditions,  if  any,  as  the 
Court  may  think  fit  (s) ;  and  the  Court  may,  from  time  to 
time,  rescind  or  vary  any  order  made  under  the  section,  or 
make  any  new  or  further  order  (£);  but  the  section  does  not 
apply  to  trustees  of  a  settlement  for  the  purposes  of  the 
S.  L.  Act,  1925  (H). 

(0)  Ib.  sub-s.  (3). 

(p)  Langton  v.  L.,  (1865)  7  D.  M.  &  G.  30,  39;  ll'ickenden  v.  Rayson, 
(1855)  6  D.  M.  &  G.  210;  25  L.  J.  Ch.  162. 

(q)  The  section  is  dealt  with  in/,  p.  972. 

(r)  BlacMow  v.  Laws,  (1842)  2  Ha.  40;  Carlyon  v.  Trusoott,  (1875) 
20  Eq.  348;  44  L.  J.  Ch.  186;  Johnston*  v.  Baler,  (1845)  8  Beav. 
233;  cf.  Be  Wells,  1903,  1  Ch.  848. 

(1)  Sub-s.  (1). 
(0  Sub-s.  (2). 

(M)  Sub-s.  (4).  As  to  the  jurisdiction  to  confer  similar  powers  upon 
the  tenant  for  life  of  settled  land,  soo  S.  L.  Act,  1925,  s.  64. 
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And  where  trustees  with  a  discretionary  power  of  sale 
disclaim,  the  Court  will  exercise  the  power,  although  infants 
are  interested  (x). 


Chap.  XVIII. 
Sect.  1. 

Where 

trustees 
disclaim. 

Sal*  in  mort-       Statutory  powers  of  directing  a  sale  in  actions  relating  to 
gage  actions.    morf-gages  are  conferred  upon  the  Court  by  the  L.  P.  Act, 
1925  (y).     These  powers  apply  equally,  whether  or  not  the 
land  is  registered  under  the  L.  R.  Act,  1925  (0). 


L.  P.  Act, 

1925,  s.  91. 


Under  s.  91  of  the  L.  P.  Act,  1925  (which  takes  the  place 
of  s.  25  of  the  Conv.  Act,  1881),  any  person  entitled  to 
redeem  mortgaged  property  may  have  a  judgment  or  order 
for  sale  instead  of  for  redemption  in  an  action  brought  by 
him,  either  for  redemption  alone,  or  for  sale  alone,  or  for 
sale  or  redemption  in  the  alternative  (#) ;  and  in  any  action, 
whether  for  foreclosure,  or  for  redemption,  or  for  sale,  or 
for  the  raising  and  payment  in  any  manner  of  mortgage 
money,  the  Court,  on  the  request  of  the  mortgagee,  or  of  any 
person  interested  either  in  the  mortgage  money  or  in  the 
right  of  redemption,  and  notwithstanding  that  any  other 
person  dissents,  and  notwithstanding  that  the  mortgagee  or 
any  person  so  interested  does  not  appear  in  the  action,  and 
without  allowing  any  time  for  redemption  or  for  payment 
of  any  mortgage  money,  may  direct  a  sale  of  the  mortgaged 
property,  on  such  terms  as  it  thinks  fit,  including  the  deposit 
in  Court  of  a  reasonable  sum  fixed  by  the  Court  to  meet  the 
expenses  of  sale,  and  to  secure  performance  of  the  terms  (&). 
Nor  is  it  necessary  that  the  priorities  of  incumbrancers  should 
be  determined  prior  to  the  sale(c).  Where  the  action  is 
brought  by  a  person  interested  in  the  right  of  redemption, 
and  he  seeks  a  sale,  the  Court  may,  on  the  application  of 
any  defendant,  direct  the  plaintiff  to  give  such  security  for 

O)  Srowne  v.  Pautt,  (1852)  16  Jur.  707;  and  see  Prentice  v.  P., 
(1853)  10  Ha.  App.  xxii. 

(y)  S.  91.  See  also  s.  2  (1)  (iv),  as  to  overreaching  equitable 
interests;  s.  50,  as  to  discharge  of  prior  incumbrances  by  payment  into 
Court;  s.  90,  as  to  enabling  an  equitable  mortgagee  to  convey. 

(z)  See  s.  34;   and  notes   thereto  in  Brickdale,  3rd  ed.  198  et  seq. 

(a)  Sub-s.  (1). 

(6)  Sub-s.  (2). 

(c)  Sub-s.  (4). 
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costs  as  it  thinks  fit,  and  may  give  the  conduct  of  the  sale  Chap.xvm. 

to  any  defendant,  and  may  give  such  directions  as  it  thinks  

fit  concerning  the  costs  of  any  of  the  defendants  (d).  For 
the  purposes  of  this  section  the  Court  may,  in  favour  of  a 
purchaser,  make  a  vesting  order  conveying  the  mortgaged 
property,  or  appoint  a  person  to  do  so,  subject  or  not  to  any 
incumbrance  as  the  Court  may  think  fit;  or,  in  the  case  of 
an  equitable  mortgage,  may  create  and  vest  a  mortgage  term 
in  the  mortgagee  to  enable  him  to  carry  out  the  sale  as  if 
the  mortgage  had  been  made  by  way  of  legal  mortgage  (e). 
In  this  section  "  mortgaged  property "  includes  the  estate 
or  interest  which  a  mortgagee  would  have  had  power  to 
convey  if  the  statutory  power  of  sale  were  applicable  (/). 
The  section  applies  to  actions  brought  either  before  or  after 
the  1st  January,  1926  (#). 

Under  this  section  an  order  for  sale  may  be  made  at  any  Order  for  sale 
time  before  the  order  for  foreclosure  has  been  made  abso-  ' 
lute  (ft),  even  on  the  motion  for  making  the  foreclosure 
order  absolute  (i} ;  and  it  may  be  made  on  an  interlocutory 
application  before  the  trial  (fc),  or  on  motion  for  judgment  in 
default  of  appearance  or  of  defence  (?),  and  the  sale  may  be 
directed  to  take  place  out  of  Court  (m).  The  discretionary 
power  given  by  the  section  is,  however,  to  be  exercised  judi- 
cially; and,  accordingly,  where  the  first  mortgagees  asked  for 
foreclosure,  and  produced  evidence  to  show  that  a  sale  would 
not  realize  the  amount  of  their  mortgage,  the  Court  refused 

(<*)  Sub-s.  (3). 

(0)  Sub-s.  (7).  See  further,  L.  P.  Act,  1925,  s.  90,  which  is  here 
partially  reproduced. 

(/)  Sub-s.  (6). 

(<;)  Sub-s.  (5). 

(A)  Union  Bank  of  London  v.  Ingram,  (1882)  20  Oh.  D.  463;  51 
L.  J.  Ch.  508;  Wolst.  and  Cherry,  llth  ed.  vol.  1,  p.  284. 

(«)  Weston  v.  Davidson,  (1882)  W.  N.  28.  In  this  case  the  Court 
ordered  the  defendant  (the  mortgagor)  to  deposit  1501.,  and  to  pay 
the  costs  of  the  application,  within  a  month. 

(A)  Woolley  v.  Colman,  (1882)  21   Ch.  D.  169;  51  L.  J.  Ch.  854. 

(0  Wade  v.  Wilson,  (1882)  22  Oh.  D.  235;  52  L.  J.  Ch.  399; 
Oldham  v.  Stringer,  (1884)  33  W.  B.  251. 

(«»)  Woolley  v.  Colman,  sup,;  Brewer  v.  Square,  1892,  2  Ch.  Ill; 
61  I,.  J.  Ch.  516. 
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Chap.  XVIII.  to  order  a  sale  at  the  instance  of  the  mortgagor  and  subse- 

S  f  X'  t      1 

— — - —  quent  mortgagees  (n).  A  sale  may  be  directed  without  the 
plaintiff's  consent,  although  the  mortgaged  property  is  only 
an  equity  of  redemption,  there  being  prior  mortgagees  not 
parties  to  the  action  (0).  Where  a  defendant  mortgagor 
did  not  appear,  and  the  second  mortgagee  made  default  in 
pleading,  a  sale  of  only  so  much  of  the  property  as  would  be 
sufficient  to  satisfy  what  was  due  on  the  plaintiff's  mortgage, 
the  amount  to  be  first  certified,  was  directed  (p).  It  seems 
that  the  fact  that  a  mortgaged  property  can  only  be  sold 
in  lots  is  a  sufficient  reason  for  refusing  a  sale,  if  the  first 
mortgagee  objects  (q). 

Depositor  If    in  an  action    for    foreclosure  or  for  redemption  the 

meetcosts of    mortgagor  applies  for  a  sale,  he  is  usually  ordered  either  to 

sa*e'  ]*.hen       lodge  a  deposit  in  Court  (r),  or  to  give  security  (s)  to  meet 

the  expenses  of  the  sale,  unless  the  mortgagor  is  himself  given 

the  conduct  of  the  sale  (£),  and  so  is  directly  responsible  for 

those  expenses  (w). 


Sale  may  be 
obtained  in 
chambers. 


The  mortgagee  or  mortgagor  may  obtain  a  sale  upon  an 
orginating  summons  (a?) ;  and  he  will  not  generally  be  allowed 
the  costs  of  proceeding  by  an  action,  unless  he  wishes  to 
obtain  also  some  relief  which  is  not  granted  upon  originating 
summons  (t/). 


Under  the  old  practice,  an  immediate  sale  would  not  be 


Immediate 

sale  ordered,  , 

when.  ordered,  unless  all  parties  interested  in  the  equity  of  redemp- 

tion were  before  the  Court  and  gave  their  consent;    and, 


(«)  Merchant  Banking  Co.  v.  London  and  Hanseatic  BanJc,  (1886) 
55  L.  J.  Oh.  479. 

O)  Cripps  v.  Wood,  (1882)  51  L.  J.  Ch.  584. 

(p)  Wade  v.  Wilson,  (1882)  22  Ch.  D.  235. 

(?)  Provident  Clerks,  $c.  Asson.  v.  Lewis,  (1892)  67  L.  T.  644. 

(r)  Weston  v.  Davidson,  1882,  W.  N.  28. 

(«)  Woolley  v.  Colman,  (1882)  21  Ch.  D.  169;  Brewer  v.  Square. 
1892,  2  Ch.  111. 

(0  See  inf.  p.  977. 

(«)  Davies  v.  Wright,  (1886)  32   Ch.  D.  220. 

(*)  E.  S.  O.  1883,  Ord.  LV.  r.  5A. 

(y)  O'Kelly  v.  Culverhouse,  (1887)  W.  N.  36;  Ann.  Pr.,  (1928) 
p.  1076. 
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as  in  the  case  of  foreclosure,  a  day  was  in  the  first  instance 
fixed  for  payment;  and  in  default  of  payment  a  sale  was 
directed  (2).  Where,  however,  the  mortgaged  property  con- 
sisted of  leaseholds,  the  rents  of  which  were  insufficient  to  keep 
down  the  interest  and  other  charges  upon  it,  an  immediate 
sale  was  ordered  at  the  instance  of  the  first  mortgagee  (a) ; 
so,  also,  in  other  cases  where  special  circumstances  made  this 
the  most  desirable  course  (6);  but  this  discretionary  power 
was  exercised  (unless  with  consent)  only  under  special  cir- 
cumstances— e.g.,  where  there  was  such  a  complication  of 
interests  that  the  common  decree  could  not  be  conveniently 
worked  out  (c) — and  was  exercised  for  the  general  benefit  of 
the  estate,  and  not  so  as  to  operate  injuriously  or  oppressively 
on  any  person  interested  (d~).  The  jurisdiction  under  s.  91 
of  the  L.  P.  Act,  1925,  is  also  discretionary;  and,  in  cases 
where  the  defendant  does  not  appear,  the  discretion  to  order 
an  immediate  sale  will  not  apparently  be  exercised,  but  a 
sale  will  be  postponed  till  after  the  certificate.  Thus,  in  one 
case  (e)  one  month,  and  in  another  (/)  three  months,  after  the 
certificate  seem  to  have  been  allowed.  Where  the  writ  only 
asked  for  foreclosure,  and  the  defendant  did  not  appear, 
an  order  was  made  for  foreclosure,  with  liberty  to  apply  in 
chambers  for  a  sale,  on  giving  the  mortgagor  notice  of  the 
intention  to  do  so  (g) ;  but  where  the  writ  asked  for  fore- 
closure or  sale,  and  the  mortgagor  appeared  but  put  in  no 
defence,  an  immediate  order  for  sale  was  made  (h).  The 

(z)  Smith  v.  Robinson,  (1853)  1  Sm.  &  G.  140;  22  L.  J.  Ch.  482; 
and  see  Seton,  7th  ed.  p.  1847. 

(a)  Phillips  v.  Outteridge,  (1859)  4  D.  &  J.  531;  Foster  v.  Harvey, 
(1863)  4  D.  J.  &  S.  59. 

(6)  Marriott  v.  Kirkham,  (1862)  3  Gif.  536;  31  L.  J.  Ch.  312; 
\i-n  man  v.  Selfe,  (1864)  33  Beav.  522.  As  to  a  sale  being  ordered 
against  the  Crown,  see  Scott  v.  Robarts,  (1856)  4  W.  R.  499. 

(c)  See  Jlioms  v.  Holtom,  (1852)  16  Jur.  1077;  Wickham  v.  Nichol- 
son, (1854)  19  Boav.  38;  Probert  v.  Price,  (1853)  1  Eq.  R.  51. 

Of)  Hurst  v.  H.,  (1852)  16  Beav.  372;  22  L.  J.  Ch.  538;  and  see 
Smith  v.  Robinson,  (1853)  1  Sm.  &  G.  140;  22  L.  J.  Gh.  482. 

(«)  Wade  v.   Wilson,  (1882)  22   Ch.  D.  235;  52  L.  J.  Ch.  399. 

(/)  Qreen  v.  Biggs,  (1885)  W.   N.  128;  52  L.  T.  680. 

(g)  S.  W.  District  Bank  v.  Turner,  (1882)  31  W.  R.  313;  47  L.  T. 
433. 

(A)  Charlewood  v.   IIa»,t»cr,   (1884)  28   Sol.  J.  710. 
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Chap. XVIII.  power  of  the  Court,  under  the  section,  to  order  a  sale  of 
mortgaged  property  extends  to  equitable,  as  well  as  legal, 
mortgages  («'). 


Discharge  of 
incumbrances 
by  payment 
into  Court : 
L.  P.  Act, 
1925,  s.  50. 


Under  s.  50  of  the  L.  P.  Act,  1925  (replacing  s.  5  of  the 
Conv.  Act,  1881),  where  land  subject  to  any  incumbrance, 
whether  immediately  payable  or  not,  is  sold  by  the  Court 
or  out  of  Court,  the  Court  may,  if  it  thinks  fit  (fc),  on  the 
application  of  any  party  to  the  sale,  direct  or  allow  payment 
into  Court  in  order  to  meet  the  incumbrance  to  be  ascertained 
as  therein  provided  (I}.  The  effect  of  the  section  is  not  to 
limit  the  charge  to  the  amount  paid  into  Court,  still  less  to 
substitute  the  money  paid  into  Court  for  the  charge;  the 
whole  of  the  proceeds  of  sale  representing  the  land — so  far 
as  they  can  be  traced — remain  subject  in  case  of  need  to  the 
burden  of  the  incumbrance  (m}.  It  is  conceived  that  the 
Court  will  not  exercise  its  discretionary  power  under  this 
section  so  as  to  materially  alter  the  rights  of  the  parties  (n). 
The  Court  has  jurisdiction  under  this  section  to  discharge 
an  incumbrance  on  the  land  sold,  notwithstanding  that,  in 
doing  so,  it  may  be  deciding  as  to  future  interests  in  such 
incumbrance  (o).  But  the  Court  will  not  compel  a  vendor 
to  pay  money  into  Court  under  this  section  for  the  purpose 
of  discharging  an  incumbrance  when  the  result  of  so  doing 
would  be  to  inflict  a  great  hardship  upon  him  (p). 


(t)  See  the  definition  of  "mortgage  "  in  s.  205  of  the!..  P.  Act, '1925; 
and  see  Oldham  v.  Stringer,  (1884)  33  W.  E.  251;  Wade  v.  Wilson, 
(1882)  22  Ch.  D.  235;  Davies  v.  Wright,  (1886)  32  Ch.  D.  220;  Coote, 
9th  ed.  1051. 

(£)  See  Patching  v.  Bull,  (1882)  30  W.  E.  244;  Milford,  §c.  Co. 
v.  Mowatt,  (1885)  28  Oh.  D.  402;  54  L.  J.  Ch.  567;  Archdale  v. 
Anderson,  (1888)  21  L.  E.  Ir.  527. 

(Z)  As  to  form  of  order,  see  Dickin  v.  D.,  (1882)  30  W.  E.  887; 
Seton,  7th  ed.  327. 

(m)  Re    Wilberforce,  1915,   1  Ch.    94,   104,  105. 

(»)  See  Re  G.  N.  R.  Co.  and  Sanderson,  (1884)  25  Ch.  D.  788; 
53  L.  J.  Ch.  445;  Re  Wilberforce,  sup. 

(o)  Re  Freme,  1895,  2  Ch.  256;  affd.  ib.  778;  Re  Staples,  1916, 
1  Ch.  322,  327. 

(p~)  Re  G.  N .  R.  Co.  and  Sanderson,  sup.  The  section  only  applies  on 
a  sale. 
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Ord.  LI.  r.  IB,  provides  that  in  debenture-holders'  actions,  Chap.XVUI. 
where  the  debenture-holders  are  entitled  to  a  charge  by  virtue  - 
of  the  debentures,  or  of  a  trust  deed,  or  otherwise,  and  the  holders'11  1 
plaintiff  is  suing  on  behalf  of  himself  and  other  debenture-  actions  sale 
holders,  and  where  the  judge  in  person  is  of  opinion  that  there  ordered  at 
must  eventually  be  a  sale,  he  may  in  his  discretion  direct  at  any  time' 
a  sale  before  judgment,  and  also  after  judgment,  before  all 
the  persons   interested  are  ascertained,   whether  served   or    . 
not  (q). 

Under  this  rule  it  must  be  shown  that  the  plaintiffs  are  Charge  must 
entitled  to  a  charge  upon  the  property  before  there  is  juris- 
diction to  order  a  sale  (r).  It  is  accordingly  the  practice  that 
the  judgment  should  contain  a  declaration  of  charge  (s); 
but  the  Court  will  not  make  such  a  declaration  unless  the 
validity  of  the  debentures  is  proved  in  evidence  (£),  a  mere 
admission  of  their  validity,  whether  express  or  implied,  being 
insufficient  for  this  purpose  (u)  .  So,  in  a  case  where  the 
security  was  in  jeopardy,  and  some  of  the  persons  interested 
in  disputing  the  plaintiff's  charge  were  not  parties  to  the 
action,  Eady,  J.,  declined  to  order  the  receiver  to  sell  out 
of  Court,  but  directed  the  property  to  be  sold  with  the 
approbation  of  the  judge,  in  order  that  the  absent  persons 
might  be  enabled  to  attend  on  the  summons  to  confirm  the 
conditional  contract  x. 


If  the  company  goes  into  liquidation  before  the  day  fixed  Wmding-up 
by  the  debentures  for  repayment  of  the  principal  thereby  principal 
secured,  the  Court  will  assist  the  debenture-holders  forthwith  te0011168  due- 
to  realize  their  security  for  the  full  amount  secured  by  their 
debentures  («/). 

(q)  Re  Sandwell  Park  Colliery  Co.,   1929,  1  Ch.  277. 

0)  Re  Crigglestone  Coal  Co.,  1906,   1  Ch.  523. 

(s)  For  forms  of  declaration,  see  Wallace  v.  Universal,  $o.  Co.. 
1894,  2  Ch.  p.  555;  3  Palmer's  Co.  Free.  13th  ed.  602. 

(0  Mat-wick  v.  Lord  Thurlow,  1895,  1  Ch.  776. 

(w)  lb.;   Re  Gregory,  Love  $   Co.,  1916,  1   Ch.  203,  209. 

(#)  Re   Crigglestone  Coal  Co.,  sup. 

(y)  Re  Panama  Co.,  (1870)  5  Ch.  318;  Hodson  v.  Tea  Co.,  (1880) 
14  Ch.  D.  859;  Wallace  v.  Universal,  $c.  Co.,  18>94,  2  Ch.  547;  Re  Day 
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Chap.XVlII.       rphg  court  cannot  at  the  instance  of  debenture-holders 

Sect.  1. 

order  the  sale  of  the  undertaking  of  a  public  utility  (z)  corn- 
utility  under-  Pany  established  by  special  Act  (a),  unless  the  legislature 
taking  not  }ias  expressly  given  power  to  sell  the  undertaking  (6);  the 
ordered.  proper  remedy  being  the  appointment  of  a  receiver  (c). 


Court  ex- 
ceeding' its 
jurisdiction. 


Formerly,  if  the  Court  exceeded  its  jurisdiction,  as  if,  in 
cases  not  falling  within  the  scope  of  the  Partition  Acts,  or 
the  S.  E.  Act,  1877,  it  assumed  to  sell  the  real  estate  of 
infants  upon  the  mere  notion  that  a  sale  was  beneficial  (d), 
or,  as  against  beneficiaries  not  sui  juris,  to  anticipate 
without  special  grounds  the  time  fixed  by  the  author  of  the 
trust  for  the  sale  of  the  estate  (e),  it  was  not  clear  that  the 
purchaser  would  be  protected  by  the  decree;  at  any  rate, 
he  would  not  be  compelled  to  accept  the  title  (/).  And  a 
purchaser,  especially  if  he  were  the  plaintiff  (g},  was  always 
bound  to  see  that  the  sale  was  according  to  the  decree  (h) ; 
though  he  was  not  bound  to  see  that  no  more  property  was 
sold  than  would  be  sufficient  for  the  purposes  for  which  a 


and  Night  Advertising  Co.,  (1900)  48  W.  E.  362;  and  see  He  Crompton 
$  Co.,  1914,  1  Ch.  954. 

(2)  Saunders  v.  Sevan,  (1912)  107  L.  T.  70;  28  T.  L.  E.  518; 
see  A.-G.  v.  N.  E.  R.  Co.,  1915,  1  Ch.  905. 

(a)  Gardner  v.  L.  C.  $  D.  Ry.,  (1866)  2  Ch.  201;  Blaker  v. 
Herts  and  Essex  Waterworks  Co.,  (1889)  41  Ch.  D.  399;  Marshall  v. 
8.  Stafs.  Tram.  Co.,  1895,  2  Ch.  36;  Re  Woking  U.  D.  C.  (Basing- 
stoke  Canal)  Act,  1914,  1  Ch.  300. 

(6)  Redfield  v.  Wickham  Corpn.,  (1888)  13  A.  C.  467;  Central 
Ontario  Ry.  v.  Trusts  and  Guarantee  Co.,  1905,  A.  C.  576. 

(c)  Gardner    v.    L.    C.    and    D.    Ry.,  sup.;  Marshall  v.   8.    Staffs. 
Tram.   Co.,  1895,  2  Ch.  at  p.  53;  Kerry  C.  C.  v.  Tralee,  $c.  Cornmrs., 
1921,  1  Ir.  E.  71. 

(d)  Calvert  v.  Godfrey,  (1843)  6  Beav.  97;  12  L.  J.  N.  S.  Ch.  305; 
Russel   v.  R.,    (1827)   1    Mol.   525;   Daly  v.   D.,   (1845)  2  J.  <&  L.  at 
p.   758;   Weir  v.  Chamley,  (1852)   1  Ir.  Ch.  E.  at  p.  317;  see  Peto  v. 
Gardner,   (1843)  2  Y.  &  C.  O.  C.  312;  12  L.  J.  N.  S.  Ch.  371. 

(e~)  Blacklow  v.  Laws,  (1842)  2  Ha.  40;  Johnstone  v.  Saber,  (1845) 
8  Beav.  233;  and  see  Bristow  v.  Skirrow,  (1859)  27  Beav.  590. 

(/)  Inf.  p.  992. 

(#)  Talbott  v.  Minnett,  (1843)  6  Ir.  Eq.  E.  83. 

(A)  Colclough  v.  St&rum,  (1821)  3  Bl.  181,  186,  188;  Lvtwych  v. 
Winford,  (1787)  2  Br.  C.  C.  248,  251;  and  see  Re  Thompson's  S.  E., 
(1858)  Johns.  418,  423;  Re  Woodcock's  Tr.,  (1867)  3  Ch.  230. 
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sale  was  directed  (i).    Nor  would  he,  apparently,  be  affected  Ohap.XVlIL 

by  fraud  in  the  proceedings  of  which  he  himself  was  inno-  - 

cent  (fc),  unless  it  were  apparent  on  the  face  of  the  decree  (?); 

nor  was  a  sale  impeachable  on  the  ground  of  its  having  been 

the  object  for  which  the  suit,  professedly  directed  to  other 

purposes,  was  in  fact  instituted  (m).     And  the  decree  was 

no  protection  against  persons  of  whom  the  purchaser  had 

actual  notice  that  they  ought  to  have  been,  but  were  not, 

parties  to  or  otherwise  bound  by  the  suit  (n) ;  or  against  a 

judgment  creditor,  who  did  not  come  in  under  the  decree  (o). 

Now,  however,  s.  204  of  the  L.   P.  Act,  1925  (which  Validity  of 
replaces  s.  70  of  the  Conv.  Act,  1881),  provides  as  follows: — 

(1)  An  order  (p)  of  the  Court  under  any  statutory  or 
other  jurisdiction  shall  not,  as  against  a  purchaser,  be  invali- 
dated on  the  ground  of  want  of  jurisdiction,  or  of  want  of 
any  concurrence,   consent,  notice,   or   service,   whether   the 
purchaser  has  notice  of  any  such  want  or  not. 

(2)  This  section  has  effect  with  respect  to  any  lease,  sale, 
or  other  act  under  the  authority  of  the  Court,  and  purporting 
to  be  in  pursuance  of  any  statutory  power,  notwithstanding 
any  exception  in  such  statute. 

(i)  S.  C.;  Thomas  v.  Townsend,  (1852)  16  Jur.  736;  Dixon  v. 
Wilkinson,  (1853)  22  L,  J.  Ch.  981. 

(&)  See  Sug.  14th  ed.  Ill;  Bowen  v.  Evans,  (1841)  1  J.  &  L.  178; 
2  H.  L.  O.  257;  Edgeworth  v.  E.,  (1847)  12  Ir.  Eq.  E.  81.  If  par- 
ticipating in  the  fraud,  of  course  he  is  liable:  Colclough  v.  Bolger,  (1816) 
4  Dow,  54;  Lord  Bandon  v.  Beecher,  (1835)  9  Bl.  N.  S.  532. 

(0  Gore  v.  Stacpoole,  (1813)  1  Dow,  at  p.  30;  S.  C.  cited  1  J.  &  L. 
257. 

(m)  Bowen  v.  Evans,  (1844)  1   J.  &  L.  178;  2  H.  L.  C.  257. 

(«)  Colclough  v.  Sterum,  (1821)  3  Bl.  181—186;  Piers  v.  P.,  (1837)  1 
D.  &  Wai.  265;  Rolleston  v.  Morton,  (1842)  1  D.  &  War.  at  p.  177; 
and  see  Sug.  H.  L.  682;  Doody  v.  Higgins,  (1852)  9  Ha.  App.  xxxvii; 
Goldsmid  v.  Stonehewer,  (1852)  ib.  xxxviii;  as  to  representation, 
Hanman  v.  Riley,  (1852)  ib.  xl;  Densem  v.  Elsworthy,  (1852)  ib. 
xlii;  and  see  Swallow  v.  Binns,  ib.  xlvii,  xlviii. 

(o)  Knight  v.  Pocock,  (1857)  24  Beav.  436;  27  L.  J.  Oh.  297. 

(p)  This  includes  a  grant  of  letters  of  administration  or  of  probate; 
Hewson  v.  Shelley,  1914,  2  Oh.  13;  Re  Bridgett  and  Hayes,  1928,  Oh. 
p.  168. 

24  (2) 
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(3)  This  section  applies  to  all  orders  made  before  or  after 

PI- 

the  commencement  of  this  Act. 

The  effect  of  the  section  is  by  no  means  clear,  and  the  wide 
construction  put  upon  it  in  the  earlier  cases  (q}  has  not 
been  adopted  in  later  decisions  (V).  The  section  begins  by 
assuming  that  the  Court  has  made  an  order  under  its  juris- 
diction, and  the  words  "  shall  not  be  invalidated  on  the 
ground  of  want  of  jurisdiction  "  are  introduced,  it  seems, 
merely  to  cover  any  irregularity  of  procedure  which  might 
possibly  affect  the  jurisdiction  and  invalidate  the  order  («). 
Thus,  where  the  property  was  sold  under  an  order  made  on 
the  assumption  that  the  property  belonged  to  A.,  when  it 
in  fact  belonged  to  B.,  the  purchaser  was  held  not  to  have 
acquired  a  good  title  as  against  B.  (£). 


The  Court  will  not,  in  reliance  on  the  section,  knowingly 


Order  without 

jurisdiction 

refused.  order  a  sale  without  jurisdiction  (M). 


Payment  into       jt  £8  enacted  by  s.  203  (1)  of  the  L.  P.  'Act,  1925  (re- 
Court  gives  a 

good  placing  s.  69  (2)  of  the  Conv.  Act,  1881),  that  payment  of 

purc^asT  money  into  Court  effectually  exonerates  therefrom  the  person 

money.  making  the  payment  (x). 


Section  2.  (2)  The  time  for,  conduct  of,  and  manner  of  sale. 

Sumn^n8to         In  every  case  in  which  a  sale  is  ordered  («/),  a  summons 
necessary.        returnable  in  chambers  (z}  to  proceed  on  the  order  must  be 

(?)  Re  Hall  Dare,  (1882)  21  Ch.  D.  41;  Mostyn  v.  M.,  1893,  3  Ch. 
376. 

(r)  Jones  v.  Barnett,  1900,  1  Ch.  370;  Re  Hambroiigh,  1909,  2  Ch. 
620.  The  infant  defendant  in  the  latter  case  seems  to  have  been  a 
"  purchaser,"  having  regard  to  the  scheme  under  which  the  mortgage  was 
paid  off.  See  also  Gee  v.  Liddell,  1913,  2  Ch.  62. 

(«)  Jones  v.  Barnett,  sup. 

(0  76.  The  section  was  also  applied  in  Re  Whitham,  (1901)  84 
L.  T.  585;  Re  Harrowby  and  Paine,  1902,  W.  N.  137;  Woods  v. 
Brown,  1915,  1  Ir.  R.  29. 

00  Re  Montagu,  1897,  2  Ch.  8,  11. 

(a;)  See  inf.  p.  994  e£  seq. 

(y)  Including   cases  where  the  sale   is  to  be  out  of  Court. 

(c)  R.  S.  C.  Ord.  LV.  r.  2  (14). 
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issued;  and  on  the  return  of  this  summons  directions  are  C^P'^P1111 
given  as  to  the  mode  of  giving  effect  to  the  order. 

The  sale  may  be  carried  out  either  "  with  the  approbation  Sale  may  be 
of  the  judge,"  i.e.,  by  laying  proposals  before  the  judge  in  theapproba- 

chambers  for  his  sanction  (which  is  also  known  as  "sale  tionof  the 

judge     or 

under  the  direction  of  the  Court")  or  "out  of  Court,  "out of 
i.e.,  by  proceedings  altogether  out  of  Court;  if  the  latter 
procedure  is  adopted,  any  moneys  produced  by  the  sale  must 
be  paid  into  Court  or  to  trustees,  or  otherwise  dealt  with, 
as  the  judge  in  chambers  may  order  (a).  A  sale  out  of  Court 
is  not  to  be  authorised  unless  the  judge  is  satisfied  by  evidence 
that  all  persons  interested  in  the  estate  are  before  the  Court, 
or  are  bound  by  the  order  for  sale;  and  every  order  autho- 
rising a  sale  out  of  Court  is  to  be  prefaced  with  a  declara- 
tion (&)  that  the  judge  is  so  satisfied,  and  by  a  statement  of 
the  evidence  (c)  on  which  such  declaration  is  made(d). 
Unless  otherwise  ordered,  the  estate  is  to  be  sold  with  the 
approbation  of  the  judge  (e). 

Upon  the  return  of  the  summons  to  proceed,  the  first  ques-  Conduct  of 
tion  to  be  determined  is,  who  is  to  have  the  conduct  of  the 
sale(/).     In  general,  the  plaintiff  or  other  person  having 
the  carriage  of  the  decree  conducts  the  sale  (g),  in  which  case 
his  solicitor  is  considered,  as  between  the  vendors  and  the 
purchaser  (h~),  to  be  the  agent  of  all  parties  to  the  action  (i~); 
but  where  in  an  administration  action  an  order  is  made  for 
the  sale  of  any  property  vested  in  any  executor,  adminis- 
trator, or  trustee,  the  conduct  of  the  sale  will  be  given  to  him 

(«)  E.   S.  C.  Ord.  LI.  r.  IA. 

(6)  See  Cumberland  Banking  Co.  v.  Maryport  Steel  Co.,  1892,  1 
Ch.  92;  61  L.  J.  Oh.  227,  235. 

(c)  Willis  v.  W.,  (1889)  61  L.  T.  610;  38  W.  E.  7. 

(d)  E.   S.  O.  Ord.  LI.  r.  IA. 
(e~)  E.   S.  O.  Ord.  LI.  r.  3. 
(/)  Dan.  Ch.  Pr.,  8th  ed.   942. 

(•7)  Knott  v.  Cottee,  (1859)  27  Beav.  33;  even  though  he  would  not 
vonduct  the  sale  if  it  were  out  of  Court:  Dale  v.  Hamilton,  (1853) 
10  Ha.  App.  vii. 

(A)  Cf.  Humphreys  v.  Jones,  (1885)  31  Ch.  D.  30;  Smith  v.  Lan- 
caster, 1894,  3  Ch.  439. 

(t)  Daily  v.  Pullen,  (1830)  1  E.  &  M.  296. 
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un^ess  ^e  Court  otherwise  directs  (7c).  The  Court,  however, 
may,  if  it  be  for  the  benefit  of  the  parties  to  the  action,  and 
a  sufficient  case  is  made  out,  give  the  conduct  of  the  sale  to 
a  person  other  than  the  plaintiff  (I),  e.g.,  the  defendant  (m); 
and,  in  determining  the  question,  does  not  necessarily  con- 
sider the  extent  of  the  interests  of  the  several  parties,  nor  the 
possession  of  the  title  deeds;  inasmuch  as  every  party  to  the 
suit  is  bound  to  facilitate  the  sale  (%).  Interference  by  other 
parties  with  the  person  having  the  conduct  of  the  sale  may  be 
restrained  by  injunction  (o).  The  conduct  of  a  sale  in  a 
foreclosure  or  redemption  action  may  be  given  to  such  one 
of  the  parties  who  has  the  most  interest  in  obtaining  a  large 
price  (p).  But  there  is  no  definite  rule  to  the  effect  that 
the  conduct  of  the  sale  should  be  given  to  the  mortgagor  or 
subsequent  incumbrancers,  at  any  rate  where  the  property 
affords  an  ample  security.  Thus,  the  conduct  has  been  given 
to  the  plaintiff,  the  first  mortgagee,  where  the  property  was 
amply  sufficient  to  satisfy  his  and  the  second  mortgagee's 
mortgages  (q).  The  conduct  has  also  been  given  to  a  fourth 
mortgagee  on  his  bringing  into  Court  a  sum  of  money 
sufficient  to  guarantee  the  plaintiffs,  the  first  mortgagees, 
against  loss  (r). 

Auctioneer's        Even  when  the  sale  is  to  be  out  of  Court,  the  usual  practice 

fees  and  .  .  . 

reserves.          is  to  require  the  auctioneer  s  remuneration  (s)  and  the  reserves 

(6)  E.  S.  O.  Ord.  L.  r.  10.    The  Court  of  Appeal  will  not  interfere 
with  the  exercise  of  the  judge's  discretion;  Be  Love,  (1885)  29  Ch.  D. 
349;  54  L.  J.  Ch.  816. 

(7)  Dixon  v.  Pyner,  (1850)  7  Ha.  331;  19  L.  J.  Ch.  402;  Hewitt  \. 
Nanson,   (1858)  7  W.  E.   5;  28  L.  J.  Ch.  49;  Dean  v.  Wilson,  (1878) 
10  Ch.  D.  136. 

(jri)  Hewitt  v.  Nanson,  sup. 

(n}  Livesey  v.  Harding,  (1839)  1  Beav.  343;  Knott  v.  Coffee,  (1869) 
27  Beav.  33. 

(o)  Dean  v.  Wilson,  (1878)  10  Ch.  D.  136. 

(y)  Davies  v.  Wright,  (1886)  32  Ch.  D.  220;  Woolley  v.  Colman, 
(1882)  21  Ch.  D.  169;  51  L.  J.  Ch.  854;  Brewer  v.  Square,  1892, 
2  Ch.  Ill;  61  L.  J.  Oh.  516. 

(?)  Christy  v.   Van  Tromp,  (1886)   W.  N.  111. 

(r)  Norman  v.  Beaumont,  (1893)  W.  N.  p.  45. 

(s)  The  scale  of  remuneration  usually  allowed  will  be  found  in  An. 
Pr.,  note  to  Ord.  LI.  r.  3.  And  see  Re  Walford,  (1888)  59  L.  T.  397. 
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to  be  fixed  by  the  Court,  and  the  purchase-money  to  be  paid 
into  Court  (f).  Accordingly,  on  the  return  of  the  summons 
to  proceed,  there  should  in  every  case  -be  ready  evidence  as 
to  the  value  of  the  estate  and  the  proposed  reserves  (if) . 

If  the  sale  is  to  be  with  the  approbation  of  the  judge,  Sale  may  be 
the  best  method  of  sale  is  determined  on  the  summons  to  Or  private* 
proceed  (x).    An  estate,  when  sold  by  the  Court,  is  usually  contract, 
sold  by  public  auction,  in  which  case  an  affidavit  of  the  fitness 
of  the  proposed  auctioneer  is  required  (y).     The  Court  will, 
however,  at  once  accept  an  advantageous  offer  actually  made 
for  the  property  (z).    Occasionally  a  sale  is  effected  by  means 
of  sealed  tenders  (a)  sent  into  the  judge's  chambers  (6);  or 
by  auction  before  the  Master  (c). 

Assuming  the  Court  to  have  properly  directed  a  sale,  the  Sale  may  be 
estate  may  be  sold  at  such  place  either  in  London  or  in  the  country, 
country,  and  by  such  person  as  the  Court  shall  think  fit  (d~) ; 
and  where  the  action  is  proceeding  in  a  district  registry,  the 
judge  has  an  absolute  discretion  whether  the  sale  shall  be 

(0  Pitt  v.  White,  (1887)  W.  N.  217;  57  L.  T.  650;  Re  Stedman, 
(1888)  58  L.  T.  709.  These  stipulations  do  not  make  the  sale  under 
the  direction  of  the  Court:  Cumberland  Bkg.  Co.  v.  Maryport  Steel  Co., 
1892,  1  Ch.  92;  61  L.  J.  Ch.  227,  335. 

(u)  An.  Pr.,  note  to  Ord.  U.  r.  3;  Ban.  Ch.  Pr.  8th  ed.  942.  The 
affidavit  states  the  value  of  the  estate  and  the  proposed  reserve  by 
reference  to  an  exhibit,  so  that  the  value  may  not  be  disclosed  by  the 
affidavit  when  filed:  Ord.  U.  r.  4. 

(*)  Dan.  Ch.  Pr.  8th  ed.  942. 

(y)  An.  Pr.,  note  to  Ord.  U.  r.  3. 

(*)  See  Dowle  v.  Lucy,  (1845)  4  Ha.  311;  Pimm  v.  Insall,  (1853)  10 
Ha.  App.  Ixxiv;  Sous-field  v.  Hodges,  (1863)  33  Beav.  90.  For  form 
of  order  confirming  a  contract,  see  Seton,  7th  ed.  pp.  326  and  1791. 

(a)  As  to  a  tender  of  a  sum,  e.g.,  5001.,  "beyond  the  amount  of 
any  other  tender,"  being  insufficient,  see  South  Helton,  $o.  Co.  v. 
Haswell,  $o.  Co.,  1898,  1  Ch.  465;  67  L.  J.  Ch.  238. 

(£)  Osborne  v.  Foreman,  (1856)  8  D.  M.  &  G.  122;  aff.  sub  nom. 
Barlow  v.  Osborne,  (1858)  6  H.  L.  C.  556;  27  L.  J.  Oh.  308;  Water- 
house  v.  Wilkinson,  (1864)  1  H.  &  M.  636. 

(c)  Pemberton  v.  Barnes,  (1872)  13  Eq.  349;  40  L.  J.  Ch.  675; 
41  ib.  209;  Jud.  Act,  1925,  a.  221. 

(«?)  Cons.  Ord.  XXXV.  r.  61,  which  has  not  been  reproduced  in  the 
R.  S.  O.  1883;  but  the  practice  would  seem  to  be  the  ,same:  'see 
Ord.  LXXII.  r.  2. 
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Chap.  X  VIII. 

Sect.  •>. 


Effect  of 
order  for 
inquiry  and 

sale. 


The  par- 
ticulars. 


made  there  or  in  chambers  (e).  A  sale  in  a  manner  different 
from  that  directed  by  the  decree,  and  unperfected  by  con- 
veyance, will  be  treated  as  a  nullity  (/).  Where  an  order 
is  made  for  a  sale  in  a  specified  manner,  and  an  abortive 
attempt  is  made  to  sell  in  that  way,  a  further  order  should 
be  obtained  before  the  estate  can  be  sold  by  means  of  sealed 
tenders  (<jf). 

Unless  the  estate  has  been  ascertained  to  be  free  from 
incumbrances,  the  order  for  sale  usually  directs  a  preliminary 
inquiry  what  incumbrances  affect  it,  and  what  are  their 
priorities;  and  the  estate  is  ordered  to  be  sold  free  from  the 
incumbrances,  if  any,  of  such  of  the  incumbrancers  as  shall 
consent  to  the  sale,  and  subject  to  the  iucumb ranees  of  such 
of  them  as  shall  not  consent  (h}.  The  incumbrancers,  if 
they  think  fit,  consent  on  the  summons  to  proceed,  and  such 
consents  should  be  in  writing.  Where  the  decree  directed  the 
Master  to  inquire  and  state  what  real  estate  passed  by  the 
will,  and  that  the  estates  which  he  should  find  to  have  passed 
be  sold  with  his  approbation,  it  was  held  that  he  might, 
after  having  informed  himself  what  estates  passed,  proceed 
to  sell  them,  without  making  any  previous  report  upon  the 
preliminary  inquiry  (i). 

Where  the  sale  is  made  in  an  administration  suit,  the 
trustees  or  other  representatives  of  the  deceased  person  must 
make  an  affidavit  (/)  as  to  the  particulars  of  the  real  estate, 
and  the  incumbrances  affecting  it;  and  in  other  cases  similar 
evidence  is  required  by  the  Court.  The  particulars  of  sale 
are  prepared  by  the  solicitor  of  the  party  conducting  the 
sale,  and  are  in  the  ordinary  form,  except  that  they  are 


O)  Alacdonald  v.  Foster,  (1877)  6   Ch.   D.  193. 

(/)  Annesley  v.  Ashnrst,  (1734)  3  P.  W.  282;  Ex  p.  Hughes,  (1802) 
6  Ves.  617;  Bmoen  v.  Evans,  (1844)  1  J.  &  L.  178,  266;  (1848)  2 
H.  L.  C.  257;  cf.  Pimm  v.  Insall,  (1853)  10  Ha.  App.  Ixxiv;  Re 
Bartlett,  (1880)  16  Ch.  D.  561. 

(g)  Berry  v.  Gibbons,   (1872)  15   Eq.   150;  42  L.  J.  Ch.  29,  231. 

(A)  Seton,  7th  ed.  332. 

(<t)  Dykes  v.  Taylor,  (1847)  16  Si.  563;  cf.  Powell  v.  P.,  (1874)  10 
Ch.  130;  44  L.  J.  Ch.  122. 

(/)  For  form  of  affidavit,  see  R.  S.  C.  1883,  App.  L.  No.  11. 
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intituled  in  the  cause  or  matter,  and  that  the  sale  is  stated 
to  be  made  with  the  approbation  of  the  judge,  under  an 
order. 

The  solicitor  of  the  party  conducting  the  sale  also  prepares  The  abstract, 
the  abstract  (fc),  which  need  not  be  verified  by  affidavit. 
Before  the  property  is  offered  for  sale,  the  abstract  must 
"  be  laid  before  some  conveyancing  counsel  approved  by  the 
Court  for  his  opinion  thereon,  to  enable  proper  directions  to 
be  given  respecting  the  conditions  of  sale  and  other  matters 
connected  with  the  sale  ";  and  a  time  for  the  delivery  of  the 
abstract  to  the  purchaser  or  his  solicitor  is  specified  in  the 
conditions  (Z).  Under  this  provision,  the  abstract,  with  a  To  be  laid 
copy  of  the  particulars  as  settled  in  chambers,  and  a  draft  vL^^" 
of  the  ordinary  formal  conditions  employed  on  sales  by  the  counsel. 
Court  (m),  is,  unless  otherwise  ordered,  laid  before  one  of 
the  conveyancing  counsel  of  the  Court;  with  instructions 
to  advise  whether  the  sale  should  be  made  subject  to  any 
and  what  special  conditions  (TO).  The  Court  has,  however, 
a  discretion  to  dispense  with  this  rule,  upon  the  ground  of 
expense  (o),  or  for  any  other  special  reason  (p).  At  an 
adjourned  appointment  the  Master  settles  the  conditions,  and 
fixes  the  time  for  settling  the  certificate  of  the  result  of  the 
sale.  As  soon  as  the  particulars  and  conditions  of  sale  settled 
at  chambers  have  been  printed,  two  prints  thereof,  certified 
by  the  solicitor  to  be  correct  prints  of  the  particulars  and 

(A)  How  far  the  proceedings  in  the  action  should  be  shown  on  the 
abstract,  see  Waters  v.  W.,  (1866)  15  W.  E.  191;  36  L.  J.  Ch.  195. 

(0  E,   S.  O.  1883,  Ord.   U.  r.  2. 

O)  The  form  is  given  in  E.  S.  C.  1883,  App.  L.  No.  15,  but  is  in 
some  respects  obsolete:  compare  the  form  in  1  Key  and  Elph.  12th  ed. 
287—290. 

(«)  E.  S.  C.  Ord.  U.  r.  2.  A  minute  of  the  order  of  reference  is 
prepared  and  signed,  by  the  registrar  if  made  in  Court,  or  by  the 
master  if  made  in  chambers.  The  party  prosecuting  the  order  carries 
this  minute  to  Eoom  136  to  the  clerk  responsible  for  assigning  a  con- 
veyancing counsel,  who  marks  it  with  the  name  of  the  counsel  assigned. 
The  party  prosecuting  the  order  then  carries  the  minute  and  the  other 
material  documents  to  the  counsel  so  assigned:  Ord.  LJ.  r.  11. 

(o)  Chamberlain  v.  C.,  (1853)  1   Sm.  &  G.  App.  xxviii. 

(p)  Gibson  v.  Woollard,  (1854)  5  D.  M.  &  G.  835;  24  L.  J.  Ch.  56; 
Re  Jones,  (1855)  3  W.  E.  564. 
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Chap. XVIII.  conditions  settled  at  the  judge's  chambers,  must  be  left  at 
-  chambers  (g). 

In  considering  the  conditions,  the  expression  "  the  vendors,'' 
if  unexplained,  has  been  held  by  V.C.  Wood,  at  chambers, 
to  include  all  the  parties  to  the  suit. 

Court  Trill  not  As  between  vendor  and  purchaser,  the  conveyancing  counsel 
allow'defec-  *s  the  agent  of  the  vendor,  even  though  he  is  so  appointed 
tive  title.  by  the  Court,  and  the  vendor  himself  has  no  voice  in  his 
selection  (r) ;  in  sales  by  the  Court  there  must  be  at  least 
as  much  good  faith  shown  towards  the  purchaser  as,  and 
perhaps  a  little  more  than,  is  required  from  ordinary  vendors 
out  of  Court  (s).  The  Court,  therefore,  will  not  knowingly 
pass  off  an  absolutely  bad  title  by  the  aid  of  special  con- 
ditions (£);  but  in  one  case,  where  there  was  an  apparently 
good  title  commencing  with  a  recent  conveyance  on  the 
purchase  by  a  late  owner,  but  a  defect,  which  had  then 
apparently  been  overlooked,  existed  in  the  prior  title,  such 
defect  consisting  in  a  possible  claim  to  a  reversionary  estate 
for  life  in  a  part  of  the  property,  the  enjoyment  of  which, 
was  essential  to  the  enjoyment  of  the  residue,  Lord  Romilly, 
upon  the  matter  being  brought  before  him  privately  at 
chambers,  decided  that  the  property  should  be  put  up  for 
sale  under  a  condition  that  the  abstract  to  be  delivered  to  the 
purchaser  at  the  expense  of  the  vendors  should  commence 
with  the  conveyance  above  referred  to;  but  that  the  purchaser 
might  have  a  full  abstract  of  the  prior  title  if  he  chose  to  pay 
for  it,  and  was  to  be  allowed  to  investigate  it;  which  it  was 
considered  very  unlikely  that  he  would  do.  The  case  was  a 
difficult  one;  for  the  sale,  which  was  in  a  creditors'  suit, 
was  a  matter  of  necessity;  and  to  explain  the  real  state  of 

(?)  E.   S.  C.  Ord.  LI.   r.  5. 

(r)  Re  Banister,  (1879)  12  Ch.  D.  131;  48  L.  J.  Oh.  837. 

(«)  12  Ch.  D.  p.  141;  and  compare  the  rule  in  Ex  p.  James,  (1874) 
9  Ch.  609;  Re  Tyler,  1907,  1  K.  B.  865,  872—3;  Scranton's  Trustee 
v.  Pearse,  1922,  2  Ch.  87. 

(<)  Bennett  v.  Wheeler,  (1838)  1  Ir.  Eq.  E.  18;  and  see  Hume  v. 
Bentley,  (1832)  5  De  G.  &  S.  520,  527;  21  L.  J.  Ch.  760;  Ntmn  v. 
Hancock,  (1871)  6  Ch.  850;  40  L.  J.  Ch.  700;  Else  v.  E.,  (1872)  la 
Eq.  196;  41  L.  J.  Ch.  213;  Re  Banister,  sup.;  Re  Tyler,  sup. 
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the  earlier  title  would  have  been  instantly  to  bring  down  a 
claim  which  was  not  based  on  any  moral  equity,  and  whicih, 
in  the  absence  of  such  disclosure,  in  all  probability  would 
never  be  made. 

When  the  conveyancing:  counsel  has  added  such  special  -Particulars 

.  1.1  i  •  i  an"  conditions 

conditions  as  he  thinks  necessary,  the  particulars  and  con-  settled  in 
ditions  are  finally  settled  in  chambers,  the  time  and  place  chamberfl- 
of  sale  are  fixed,  and  the  auctioneer  is  appointed,  and  the 
amount  of  his  remuneration  is  determined  (u). 

The  common  conditions  provide  for  a  reserved  bidding,  Reserved 
and  also  for  the  payment  of  a  deposit  by  the  purchaser;  and  deposit, 
the  person  appointed  to  receive  the  deposit  must  usually  give 
security  (#).  Under  the  old  practice,  the  Court  has  refused 
to  sanction  its  payment  to  the  Master's  clerk,  but  has  allowed 
it  to  be  paid  to  the  solicitors  of  a  defendant  in  the  cause, 
they  undertaking  by  counsel  to  account  for  it,  and  the 
defendant  submitting  to  be  bound  by  any  future  order 
which  the  Court  might  make  respecting  it  (y}.  Where  the 
auctioneers  receive  the  deposit,  they  are  justified  in  paying 
it  to  the  solicitors  of  the  vendors  for  the  purpose  of  payment 
into  Court  (0). 

As  a  general  rule,  no  party  to  the  suit  ought  to  bid  for  the  Who  may 
estate  without  the  previous  permission  of  the  Court  (a) ;  and 
the  party  permitted  to  bid  will  not  be  allowed  to  conduct 
the  sale  (&);  and  where,  without  such  permission,  the  party 

(«)  See  Dan.  C.  P.  8th  ed.  p.  945. 

(*)  Ib. 

(y)  Lyon  v.  Colvill,  (1842)  6  Jur.  680.  On  small  sales  security  is 
sometimes  dispensed  with,  on  the  auctioneer  undertaking  to  pay  the 
deposit  into  Court. 

(z)  Brown  v.  Farebrother,  (1888)  59  L.  T.  822;  and  see  Biggs  v. 
Bree,  (1882)  46  L.  T.  8. 

(«)  Elworthy  v.  Billing,  (1841)  10  Si.  98;  10  L.  J.  N.  S.  Oh.  176; 
Sug.  14th  ed.  99.  But  the  sale  will  not  necessarily  be  set  aside  on  the 
ground  of  his  having  bid:  Wilson  v.  Greenwood,  (1819)  10  Si.  101,  n. 

(6)  Vomville  v.  Berrington,  (1837)  2  Y.  &;  C.  723;  7  L.  J.  N.  S. 
Ex.  Eq.  58;  and  see  Verrall  v.  Cathcart,  (1879)  27  W.  R.  645.  And  the 
rule  will  not  be  departed  from,  even  where  the  persons  having  the 
conduct  are  guilty  of  delay;  Ex  p.  M'Gregor,  (1851)  4  De  Q-.  k  S. 
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Chap.xvill.  conducting  the  sale  purchased  under  a  feigned  name,  the 

Court,  even  after  the  purchase  had  been  confirmed,  ordered 

the  estate  to  be  put  up  again  at  the  price  for  which  he  had 
bought  it;  and  if  there  should  be  no  higher  bidding,  he 
was  to  be  held  to  his  bargain  (c).  A  residuary  legatee  (d), 
or  tenant  for  life,  or  owner  of  a  reversionary  interest  in  the 
estate,  may  (subject  to  the  above  restriction)  purchase  on  a 
sale  by  the  Court;  and  Lord  Eldon,  although  disapproving 
of  the  rule  allowing  such  persons  to  bid,  has  referred  to  its 
existence  as  free  from  doubt  (e).  But  leave  to  bid  has  been 
refused  to  an  executor  in  an  administration  suit  (/) ;  so, 
also,  to  a  receiver  (p[),  and  to  a  guardian  ad  lit  em  (h),  and 
to  trustees  («').  The  stringency  of  the  rule  may,  however,  be 
relaxed  where  all  parties  who  are  sui  juris  consent,  and  an 
advantageous  sale  cannot  be  otherwise  effected  (fr).  If  leave 
to  bid  is  not  given  by  the  order  for  sale,  an  application  for 
leave  must  be  made  by  summons  in  chambers  (£),  which  must 
be  served  on  all  parties  interested. 

Where,  on  a  sale  by  the  Court  under  an  order  made  in  a 
mortgagee's  action,  the  mortgagor  (unknown  to  the  plain- 
tiffs) had  employed  an  agent  to  make  a  fictitious  bidding,  it 

603;  but  it  may  perhaps  be  relaxed  where  the  property  is  clearly 
insufficient  to  pay  the  debt,  and  sale  has  already  been  attempted,  without 
producing  any  bond  fide  bid:  Spaight  v.  Patten-son,  (1846)  9  Ir.  Eq.  B. 
149;  Steelev.  Devonport,  (1847)  11  ib.  339. 

(c)  Sidny  v.  Hanger,  (1841)  12  Si.  118.  Such  an  order  may  be 
brought  under  the  review  of  the  House  of  Lords  by  a  purchaser, 
although  he  is  not  a  party  to  the  cause:  Bailey  v.  Maule,  (1825)  7 
O.  &  F.  121,  n. 

(<f)  Hooper  \.  Goodwin,  (1815)  G.  Coop.  95. 

(e)  See  Williams  v.  Attenborough,  (1823)  T.  &  E.  p.  76;  1-  L.  J. 
(O.  S.)  Ch.  138. 

(/)  Geldard  v.  Randall,  (1845)  9  Jur.   (O.  S.)  1085. 

(<7)  Alven  v.  Bond,  (1841)  Fl.  &  K.  196;  Nugent  v.  A'.,  1908,  1  Ch. 
546. 

(A)  Dodson  v.  Bishop,  (1862)  Seton,  7th  ed.  p.  331. 

(i)  See  Tennant  v.  Trenchard,  (1869)  4  Ch.  at  p.  547;  38  L.  J.  Ch. 
169. 

(*>)  Campbell  v.  Walker,  (1800)  5  Ves.  678,  682;  Farmer  v.  Dean, 
(1863)  32  Beav.  327;  Tennant  v.  Trenchard,  sup.;  Boswell  v.  Coakt, 
1883)  23  Ch.  D.  p.  310;  (1886)  11  A.  C.  232;  55  L.  J.  Ch.  761. 

(0  K.  S.  O.  Ord.  LV.  r.  2  (14). 
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was  held  that  such  bidding  did  not  entitle  the  purchaser  at  Chap.xvill. 
the  auction  to  be  discharged  from  his  contract  (m). 

The  effect  of  leave  to  bid  is  not,  as  has  been  sometimes  Effect  of 
erroneously  supposed,  to  place  the  person  obtaining  leave  leave  { 
in  a  fiduciary  position  towards  the  Court;  such  person 
assumes  only  the  duties  and  obligations  as  to  disclosure  and 
good  faith  which  are  incumbent  upon  an  ordinary  purchaser 
from  an  ordinary  vendor  (n).  It  seems  that  leave  to  bid, 
once  given,  unless  in  terms  confined  to  bidding  at  a  specific 
auction,  removes  the  disability  and  puts  the  parties  at  arm's 
length  as  regards  the  property,  so  as  to  enable  the  person 
obtaining  leave  subsequently,  and  after  failure  of  the  auction, 
to  become  the  purchaser  (n). 

The  general  rules  above  referred  to  respecting  the  relative  Duties  of 
duties  of  intending  vendors  and  purchasers  prior  to  the  con-  purchasers 
tract,  apply  as  well  to  sales  under  an  order  of  the  Court  as  to  Prior  to  8ale- 
ordinary  sales  (o). 

If  an  incompetent  person  (as  a  lunatic)  is  declared  the  Highest 
highest  bidder,  the  Court  cannot  hold  the  next  bidder  to  his  pe«ion1iicom- 
bidding,  or  even  allow  him  to  stand  as  purchaser  with  the  potent,  or  of 

.  V  insufficient 

consent  of  the  parties  to  the  cause  (p).     In  one  case,  where  means,  effect 
the  offer  of   the   highest    bidder  was    rejected,  under   the  ofl 
idea  that  he  was  of  insufficient  means,  and  the  next  bidder 
was  declared  the  purchaser,  the  Court  did  not  treat  the  sale 
as  void;    but  seemed  to  consider  that  the  highest  bidder 
should  have  moved  that  he,  instead  of  the  other,  might  be 
declared  the  purchaser  (g). 

Where  a  purchaser  made  an  offer  after  the  auctioneer  had  Bidding  after 
declared  the  amount  of  the  reserved  bidding,  it  was  held  that  j^a 
a  special  application    to    confirm  the    contract  was  neces- 

(»i)   Union  Sank  v.  Munster,  (1887)  37  Ch.  D.  51 ;  57  L.  J.  Ch.  124. 

(«)  Coaks  v.  Boswell,  (1886)  11  A.  C.  232;  55  L.  J.  Oh.  761. 

(o)  Dimmock  v.  Hallett,  (1866)  2  Ch.  p.  29;  36  L.  J.  Ch.  146; 
and  see  Coaks  v.  Boswell,  (1886)  11  A.  C.  232;  55  L.  J.  Ch.  761. 

(p)  Sug.  14th  cd.  102;  Blackboard  v.  Lindigren,  (1786)  1  Cox,  205: 
Dan.  C.  P.  8th  ed.  p.  968. 

(7)  Hughes  v.  Lipscombe,  (1846)  6  Ha.  142. 
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Chap.  XVIII.  saiy  (r)j  kut  in  a  case  where  property  was  bought  in,  but 
-  before  the  auctioneer  left  the  rostrum,  a  person,  to  whom 
the  reserved  price  had  been  improperly  divulged  by  the 
auctioneer's  clerk,  agreed  to  purchase  at  the  reserved  price 
and  signed  a  memorandum,  but  afterwards  repudiated  the 
contract,  it  was  held  that  the  contract  was  to  be  binding 
upon  him  (s). 


Section  3.  (3)  The  rights  and  liabilities  of  the  highest  bidder  before 
the  certificate  becomes  absolute; — the  late  practice  of 
opening  biddings. 

Highest  After  a  sale  under  the  direction  of  the  Court,  the  auctioneer 

bidder  not 

the  purchaser  and  the  solicitor  of  the  party  having  the  conduct  of  the  sale 
cate  become's  s^£n  tne  particulars  of  sale  and  certify  the  result  of  the 
absolute.  sale  (£),  but  if  the  sale  is  out  of  Court,  an  affidavit  of  the 
person  appointed  to  sell  of  the  result  of  the  sale  is 
required  (M).  The  certificate,  or,  if  the  sale  be  out  of  Court, 
an  office  copy  of  the  affidavit  with  the  bidding  paper  and 
particulars  therein  referred  to,  must  be  left  at  chambers 
one  clear  day  before  that  fixed  for  settling  the  Master's 
certificate  (a?).  One  of  the  Masters  of  the  judge  to  whose 
branch  of  the  Court  the  cause  is  attached,  proceeds,  on  a  day 
named  in  the  conditions  of  sale,  to  certify  the  result;  and 
the  purchasers  may,  if  they  think  fit,  attend  at  chambers, 
by  their  solicitors,  to  settle  the  certificate.  The  certificate 
having  been  settled  need  not  be  signed  by  the  judge,  and 
will  be  deemed  to  be  approved  and  adopted  by  him,  unless 
an  order  is  made  to  discharge  or  vary  it  (y} ;  it  is  then  filed, 
and  after  eight  days,  if  no  application  be  made  in  the 
interval  to  discharge  or  vary  it,  becomes  absolute  (2), 

(r)  Dowle  v.  Lucy,  (1845)  4  Ha.  311. 

(s)  Else  v.  Barnard,  (1860)  28  Beav.  228;  aff.  ib.  232;  29  L.  J. 
Ch.  729;  Fry,  6th  ed.  p.  257. 

(0  E.  S.  C.  Ord.  LI.  r.  6A.  No  affidavit  is  required:  ib.  The  form 
is  No.  2  in  the  Appendix  to  E.  S.  O.  (Dec.)  1885,  printed  in  An.  Pr. 
as  Form  No.  16  in  App.  L. 

(w)  E.  S.  C.  Ord.  LI.  r.  6. 

(*)  Ord.  LI.  r.  6. 

(y)  Ord.  LV.  r.  65. 

(z)  Ord.  LV.  r.  70. 
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although    it   may    under    special    circumstances  (a)    be    at  Chap.XVUl. 
any  time  thereafter  discharged  or  varied  (&).      Until  the  - 
certificate  becomes  absolute  the  bidder  has  not  absolutely 
assumed  the  character  of  purchaser;  so  that  in  the  interval  a 
loss  by  fire  falls  on  the  vendors  (c) ;  and  where,  through  a 
mistake  in  chambers,  the  wrong  reserve  was  handed  to  the 
auctioneer,  who  thereupon  knocked  the  property  down  at  a 
price  below  the  reserve  really  fixed  by  the  judge,  the  certi- 
ficate was  refused  (d}.    A  motion,  before  the  certificate  has 
become  absolute,  that  the  best  bidder  shall  complete,  and 
pay  his  purchase-money,  by  a  certain  day,  will  accordingly 
be  refused  (e).     But  if  the  interest  purchased  be  in  its  own 
nature  determinable — e.g.,  a  life  estate — it  seems  that  the 
purchaser  must  pay  the  purchase-money,  although  the  event 
upon  which  the  interest  determines  occurs  before  the  certi- 
ficate becomes  absolute  (/) ;   so,  if    the    certificate  becomes 
absolute,  he  will,  in  the  case  of  a  life  estate,  be  entitled  (in 
the  absence  of  express  stipulation)  to  the  income  from  the 
date  of  the  contract  (g).     Where  after  confirmation  of  the 
Master's  report  of  the  best  purchaser,  the  vendor  being  in 
possession,  part  of  the  buildings  fell  down,  injuring  the 
adjoining  premises,  and  another  part  of  the  buildings  was 
in  a  condition  dangerous  to  the  public,  with  the  result  that 
immediate  expenditure  had  to  be  incurred  by  the  vendor,  it 
was  held  that  the  vendor  was  entitled  to  be  indemnified  by 
the  purchaser  in  respect  of  such  expenditure  (h~). 

(a)  See  Re  Martin,  (1884)  W.  N.  112;  Re  Gregory,  Love  §  Co.,  19166 
1  Ch.  203,  206;  and  see  Re  MoMurdo,  1902,  2  Oh.  684. 

(6)  Ord.  LV.  r.  71;  see  Howell  v.  Kightley,  (1856)  8  D.  M.  &  G. 
325;  25  L>.  J.  Ch.  341,  868;  Browne  v.  B.,  1919,  1  Ir.  R.  251. 

(c)  Ex  p.  Minor,   (1805)  11   Vea.  559;  cited  13  Vea.  518. 

(d)  Re  Joseph  Clayton,  Ltd.,  1920,   1  Ch.  257;   Re  Longvale  Brick, 
#o.   Works,  Ltd.,  1917,  1  Ir.  E.  321. 

(e)  Anon.,  (1794)  2  Vea.  335. 

(/)  Anson  v.  Towgood,  (1820)  1  J.  &  W.  at  p.  639;  and  see  Vesey 
v.  Elwood,  (1842)  3  D.  &  War.  74. 

(?)  Anson  v.  Towgood,  (1820)  1  J.  &  W.  637;  cf.  Twigg  v.  Fifield, 
(1807)  13  Ves.  517. 

(A)  Robertson  v.  Skelton,  (1849)  12  Beav.  260;  19  L.  J.  Ch.  140; 
and  see  Paramore  v.  Greenslade,  (1853)  1  Sm.  &  G.  541;  23  L.  J.  Ch. 
34;  Palmer  v.  Goren,  (1856)  4  W.  E.  688;  25  L.  J.  Ch.  841;  Rayner 
v.  Preston,  (1881)  18  Ch.  D.  1. 
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Sub-sale  at 
profit. 


Chap.XVIIL       T;he  death  of  the  purchaser  before  the  certificate  becomes 

-   absolute  does  not  vacate  the  sale,  even  although  he  never 

before  oertifi-  signed  an  agreement,  sales  by  the  Court  not  being  within  (i) 

cate  becomes    the  Statute  of  Frauds  (&) ;  but  the  contract,  it  is  said,  cannot 

be  enforced  against  his  representatives  without  suit  (/). 

If,  before  the  certificate  becomes  -  absolute,  the  purchaser 
resells  at  a  profit,  he  cannot  retain  the  difference,  but  the 
sub-purchaser  becomes  the  purchaser  under  the  Court  at  the 
advanced  price  (m).  In  one  case,  when  the  first  purchaser 
had  received  the  advance  in  price  and  had  absconded,  the 
Court  directed  the  property  to  be  resold;  reserving  the  ques- 
tion whether,  if  it  should  not  produce  the  sum  offered  by  the 
sub-purchaser,  he  should  not  be  answerable  to  the  Court 
for  the  difference;  and  reserving  all  questions  of  liability 
in  the  original  purchaser  (n) ;  and,  in  another  case,  where, 
before  the  certificate  became  absolute,  the  original  purchaser 
sold  at  a  profit,  a  resale  was  ordered,  upon  the  terms  of  his 
paying  into  Court  the  amount  of  the  advance  offered  by 
the  sub-purchaser  (o).  If  the  purchaser  resells  after  the 
certificate  has  become  binding,  he  is  entitled  to  retain  any 
increase  in  the  price  (p). 

Until  the  certificate  became  absolute  (<?),  the  purchaser, 
where  the  sale  was  by  auction,  might,  before  the  Sale  of  Land 
by  Auction  Act,  1867  (r),  have  lost  his  bargain  by  the 
Court  opening  (as  it  was  termed)  the  biddings;  that  is, 
directing  a  resale,  on  the  application  of  a  person  willing 
to  give  a  higher  price  for  the  property  (s).  Sect.  7  of  the 


Opening  the 
biddings, 
what  was. 


(t)  See  A.-G.  v.  Day,  (1748)   1  Ves.  sen.  221. 

(&)  Now  replaced  by  s.  40  of  L.  P.  Act,  1925. 

(0  Lord  v.  L.,  (1827)  1   Si.  503,  but  qu. 

(m)  Hodder  v.  Enfftn,   (1830)  Taml.    341. 

(M)  Holroyd   v.    Wyatt,   (1845)  2    Col.   at  p.   329. 

(o)  Re  Goodmn's  S.  E.,  (1862)  4  Giff.  90;  and  see  Pearce  v.  P., 
(1834)  7  Si.  138. 

(p)  Deivell  v.  Tuffnell,  (1855)  1   K.  &  J.  324. 

(?)  Bridger  v.  Penfold,  (1854)  1    K.  &  J.  28. 

(r)  S.  7. 

(s)  See  Barlmv  \.  Osborne,  (1858)  6  H.  L.  C.  556;  Waterhouse  v. 
Wilkinson,  (1864)  1  H.  &  M.  636. 
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above-mentioned  statute  enacts,  however,  that  the  practice  of  Chap.XVIII. 
opening  the  biddings  on  any  sale  by  auction  of  land  under 
or  by  virtue  of  any  order  of  the  High  Court  of  Chancery  is 


to  be  discontinued,  and  that  the  highest  bond  fide  bidder1  at  except  in 

•  1111        1-1  i  •    ,         special  cases. 

any  such  sale,  provided  he  has  bid  a  sum  equal  to  or  higher 

than  the  reserved  price  (if  any),  is  to  be  declared  and  allowed 
the  purchaser;  unless  the  Court,  on  the  ground  of  fraud  or 
improper  conduct  in  the  management  of  the  sale,  upon  the 
application  of  any  person  interested  in  the  land,  either 
opens  the  biddings,  holding  such  bidder  bound  by  his 
bidding,  or  discharges  him  from  being  the  purchaser,  and 
directs  a  resale;  but  any  such  application  must  be  made 
to  the  Court  before  the  Master's  certificate  of  the  result 
of  the  sale  has  become  binding  (2).  The  statute  applies 
equally  to  a  sale  by  private  contract  under  the  sanction  of 
the  Court  (w).  In  a  recent  case  (x),  the  view  was  favoured 
that  the  statute  only  affects  the  powers  of  the  Court  to  open 
biddings  on  the  ground  of  undervalue,  and  that  other  objec- 
tions to  the  sale  are  not  touched.  • 

In  Re  Thomas  (y}  it  was  held  by  Warrington,  J.,  that  an  Order  con- 
order  made  by  a  Master  in  chambers  is  not  binding  until  not  final  until 
passed  and  entered.  Accordingly,  where  in  an  administration 
action  a  conditional  contract  was  confirmed  by  the  Master, 
but  before  the  Master's  order  was  passed  and  entered,  creditors 
applied  for  liberty  to  attend  on  the  ground  that  the  sale  was 
at  an  undervalue,  and  on  the  other  hand,  the  purchaser  applied 
that  the  order  might  be  passed  and  entered  and  the  sale 
carried  into  effect,  it  was  held  that  the  matter  was  still 
open,  and  the  summons  to  confirm  the  sale  was  treated  as 
having  been  adjourned  to  the  judge. 

(i)  As  to  what  amounts  to  fraud  or  improper  conduct  in  the  manage- 
ment of  the  sale,  see  Re  Carew,  (1858)  26  Beav.  187;  28  L.  /J.  Ch. 
218;  Delves  v.  £.,  (1875)  20  Eq.  77;  Brown  v.  Oakshott,  (1869)  38 
L.  J.  Ch.  717;  Union  Bank  v.  Munster,  (1887)  37  Oh.  D.  51;  57 
L.  J.  Ch.  124;  Be  Longvale  Brick,  $c.  Works,  1917,  1  Ir.  E.  321;  Re 
Joseph  Clayton,  Ltd.,  1920,  1  Oh.  257. 

(«)  Re  Bartlett,  (1880)  16  Ch.  D.  561;  50  L.  J.  Oh.  205;  Re  Oriental 
Bank  Corp.,  (1887)  56  L.  T.  868;  Munster  and  Leinster  Bank  v. 
Munster  Motor  Co.,  1922,  1  Ir.  R.  15. 

(x)  Re  Joseph  Clayton,  Ltd.,  sup.  p.  267. 

(y)  1911,  2  Ch.  389. 
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Purc^laser's  fights  tend  liabilities  after  the  certificate 
has  become  absolute. 

Upon    the  certificate   becoming   absolute,    the  purchaser 
estate  subject  becomes  the  owner  of  the  estate,  subject  to  payment  of  the 
rice71  purchase-money.     Consequently,  he  may  resell  at  a  profit 

for  his  own  benefit  (2).  He  is  also  liable  to  any  loss  (not 
due  to  default  of  the  vendor)  which  may  happen  in  connec- 
tion with  the  estate;  as,  for  instance,  the  expense  of  making 
good  damage  caused  to  adjoining  property  by  the  fall  of  the 
house  purchased  (a).  Where  a  leasehold  house  was  agreed 
to  be  sold,  and  delay  in  completion  occurred  without  any 
fault  of  the  purchaser,  and  the  vendor  failed  to  keep  the  fire 
insurance  policy  renewed  pursuant  to  a  covenant  in  the  lease, 
it  was  held  that  the  purchaser  was  entitled  to  be  discharged 
from  his  contract  (&). 


Substitution 
of  purchaser 
allowed,  on 
•what  terms. 


The  Court  will,  either  before  or  after  the  certificate  of  sale 
has  become  absolute,  discharge  the  purchaser  and  substitute 
any  other  person  (c),  upon  his  paying  in  the  entire  purchase- 
money  (d} ;  and,  where  the  application  is  at  the  same  time 
for  such  substitution  and  for  leave  to  pay  in  the  money  and 
be  let  into  possession,  since  no  additional  costs  are  incurred 
by  the  parties  to  the  cause,  the  purchasers  are  not  ordered  to 
pay  the  costs  (e).  It  seems  not  now  to  be  necessary  to  file 
an  affidavit  that  there  is  no  under-bargain,  although  the 
application  is  made  before  the  certificate  of  sale  becomes 
absolute  (/). 


0)  Deivell  v.  Tufnell,  (1855)  1  K.  &  J.  324;  and  cf.  Goodwin's 
S.  £.,  (1862)  3  Gif.  620;  4  Gif.  90. 

(a)  Robertson  v.  Skelton,  (1849)  12  Beav.  260;  19  L.  J.  Ch.  140. 

(6)  Palmer  v.  Goren,  (1856)  4   W.  E.  688;   25  L.  J.  Ch.  841. 

(c)  Millei-  v.  Smith,  (1847)  6  Ha.  609;  Seton,  7th  ed.  p.  339. 

(rf)  See  Pearce  v.  P.,  (1834)  7  Si.  138. 

(e)  Christian  v.  Chambers,  (1845)  4  Ha.  307;  14  L.  J.  Ch.  340.  See 
Seton,  7th  ed.  p.  339. 

(/)  As  to  the  practice  before  the  Sales  by  Auction  Act,  1867,  see 
Rigby  v.  Macnamara,  (1801)  6  Ves.  515;  Vale  v.  Davenport,  (1802) 
6  Ves.  615.  Such  affidavit  was  always  unnecessary  after  the  certificate 
had  become  absolute:  Itewell  v.  Tufnell,  (1855)  1  K.  &  J.  324. 
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Where   a  purchaser  died  after  confirmation,  the  Court  Chap.XVUI. 
•ordered  the  estate  to  be  conveyed  to  his  devisee,  although  — - 
the  heir  was  an  infant       . 


(5)  The  investigation  of  the  title ; — payment  and  applica-    Section  5. 
tion  of  purchase-money ; — possession ; — preparation  and  ~ 
execution  of  the  conveyance. 


Delivery  of  the  abstract  may,  if  necessary,  be  compelled  Abstract, 
by  an  order  obtained  on  summons;  and,  if  any  point  upon 
the  title  shown  thereby  cannot  be  cleared  up  in  the  usual 
way,  a  decision  upon  it  may  be  procured,  either  by  the 
purchaser  taking  out  a  summons  for  an  inquiry  into  the  title, 
or  by  the  vendors'  solicitor  applying  for  an  order  upon  the 
purchaser  to  pay  the  purchase-money  into  Court. 

Contrary  to  the  rule  which  prevails  in  ordinary  sales,  the  What  title 
'Court  will,  where  a  sale  is  made  under  the  decree  of  the 
Court  (ft),  compel  the  purchaser  to  take  an  equitable  title; 
but  only  if  the  legal  estate  is  outstanding  without  any  claim 
of  interest  on  the  part  of  the  person  in  whom  it  is  vested  (i). 
The  Court  would  not  compel  a  purchaser  to  take  a  doubtful 
equitable  title  (fc) ;  nor,  perhaps,  where  there  is  material 
•error  in  the  decree,  to  wait  until  the  same  is  rectified  (?).  So, 
where  the  recitals  in  one  of  the  abstracted  deeds  were  so 
framed  as  to  conceal  a  defect  in  the  prior  title,  the  purchaser 
was  discharged  from  the  purchase  and  was  allowed  his  costs, 
notwithstanding  that  by  the  conditions  he  was  precluded 
from  inquiring  into  the  prior  title,  and  the  recitals  were  made 

(y)  R.  v.  Gregory,  (1817)  4  Pr.  380;  it  would  now  be  conveyed  to  the 
personal  representatives. 

(h)  Sug.   14th  ed.  p.  397. 

(t)  C  ruddock  v.  Piper,  (1844)  14  Si.  p.  312;  19  L.  J.  Ch.  107; 
see  Freeland  v.  Pearson,  (1869)  7  Eq.  246;  Sug.  14th  ed.  397. 

(/t)  Marlow  v.  Smith,  (1723)  2  P.  W.  at  p.  201;  see  Johnson  v. 
Clarke,  1928,  Ch.  847,  discussed  sup.  pp.  958,  n.,  959. 

(0  Lechmere  v.  Brasier,  (1821)  2  J.  &  W.  287;  Whitfield  ,v. 
Lequeutre,  (1849)  3  De  G.  &  S.  at  p.  467;  but  see  Sherwood  v. 
Beveridge,  (1849)  ib.  425;  Calvert  v.  Godfrey,  (1843)  6  Beav.  97,  110; 
12  L.  J.  N.  S.  Ch.  305;  Plumtre  v.  O'Dell,  (1842)  4  Ir.  Eq.  E.  602. 

25  (2) 
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Ohap.  XVIII.  conclusive  evidence  (m) .  In  one  case,  where  a  purchaser  had 
Sect'  5'  accepted  the  title  and  paid  in  his  purchase-money,  he  was  dis- 
charged from  the  contract  upon  a  deed  being  discovered  which 
showed  that  the  plaintiffs  could  not  make  a  title  to  more 
than  a  moiety  of  the  estate  (n) ;  but  a  purchaser,  who,  having 
discovered  a  supposed  defect  in  the  title,  buys  in  the  interest 
of  the  party  who  alone  could  take  advantage  of  it,  cannot 
demand  to  be  discharged  from  the  purchase  upon  the  ground 
that  the  defect  was  one  making  the  title  too  doubtful  to  be 
enforced  (o).  Where  the  abstract  was  erroneous  and  misled 
the  purchaser's  counsel  on  a  material  point,  and  the  mistake 
remained  for  a  time  undiscovered  owing  to  the  negligence 
of  the  solicitor  in  failing  to  examine  the  original  will,  the 
purchaser  having  paid  his  purchase-money  into  Court,  wa& 
allowed  to  be  discharged;  but  he  was  not  allowed  interest 
on  his  purchase-money,  and  he  had  to  pay  the  costs  of 
all  parties,  except  the  person  who  had  the  conduct  of  the 
sale  (p).  Where  the  title  was  rendered  bad  by  the  vendor's 
default  to  keep  the  property  insured,  the  purchaser  was 
discharged  (q). 

Where  decree       Where  the  decree  for  sale  was  manifestly  wrong,  by  reason 

bad,  pur-        of  the  absence  of  a  necessary  party  from  the  record,  the 

charged'8        purchaser  might  be  entitled  to  be  discharged  without  any 

reference  as  to  title  (r);  and  s.  204  of  the  L.  P.  Act,  1925, 

being  an  enactment  in  favour  of  purchasers,  would  not  seem 

to  have  altered  this  doctrine. 

Condition  as        A  condition  is  often  inserted  providing  that  if  the  pur- 

to  discharge  ......  ...  ,  . 

of  purchaser     chaser  shall  make  any  valid  objection  or  requisition  which 

^e  ven(k>rs  shall  be  unable  to  remove  or  comply  with,  the 

(m)  Else  v.  E.,  (1872)  13  Eq.  196;  41  L.  J.  Ch.  213;  and  see  Re 
Banist&r,  (1879)  12  Oh.  D.  131;  48  L.  J.  Ch.  837;  Fry,  6th  ed. 
p.  564. 

(n)  Ward  v.  Trathen,   (1844)  14   Si.  82. 

(o)  Sheppard  v.  Doolan,  (1842)  3  D.  &  War.  1,  7;  Sug.  14th  ed. 
p.  389. 

Q»)  McCMoch  v.  Gregory,  (1855)  1  K.  &  J.  286;  24  I/.  J.  Oh.  246. 

(?)  Palmer  v.  Goren,  (1856)  4  W.  R.  688;   25  L.  J.  Ch.  841. 

(r)  Whit  field  v.  Lequeutre,  (1849)  3  De  G.  &  S.  464,  467;  and  see 
tup,  p.  974  et  seq.  Of.  Nunn  v.  Hancock,  (1871)  6  Ch.  850. 
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purchaser  may  rescind  the  contract  with  the  sanction  of  the  Chap-XVUE. 
judge;  and  shall  thereupon  be  entitled  to  a  return  of  his 
deposit,  but  not  (unless  the  judge  shall  otherwise  direct)  to 
any  interest,  costs,  expenses,  or  damages  in  respect  of  his 
purchase  (s). 

Where  the  sale  has  taken  place  under  circumstances  which, 
in  the  case  of  an  ordinary  sale,  would  afford  a  defence  to  a 
suit  for  specific  performance,  except  with  a  variation,  but 
would  not  be  a  ground  for  rescinding  the  contract,  the  Court, 
as  the  property  must  be  sold,  is  obliged  to  decide  whether 
the  sale  is  to  be  carried  into  effect,  or  the  property  is  to  be 
resold;  but,  as  far  as  possible,  the  rules  which  regulate  such 
cases  between  ordinary  vendors  and  purchasers  will  be 
adapted  to  purchases  under  orders  of  the  Court  (£). 

It  appears  that  the  costs  of  a  reference  as  to  title  are  not  Costs  of 
necessarily  thrown  upon  the  purchaser,  even  though  the  certi-  r< 
ficate  is  in  favour  of  the  title  (u) ;  and  if  the  title  is  made  out 
in  chambers,  on  grounds  not  appearing  on  the  abstract,  he 
would  be  entitled  to  receive  costs  (x).     On  the  other  hand, 
if  the  title  is  found  to  be  good  upon  grounds  appearing  on 
the  abstract,  he  may  be  ordered  to  pay  costs,  if  his  objections 
are  frivolous  and  vexatious  (y}.     If  the  title  prove  bad,  the 
purchaser,  unless  precluded  by  the  conditions,  is  entitled  to 
receive  his  costs  (z),  charges,  and  expenses  (a),  out  of  the 

(«)  See  Powell  v.  P.,  (1675)  19  Eq.  422;  44  L.  J.  Ch.  811;  Falkner 
v.  Eq.  Reversionary  Soc.,  (1858)  4  Dr.  352;  28  L.  J.  Ch.  132;  Holliwell 
v.  Seacombe,  1906,  1  Ch.  426. 

(0  Alvanley  v.  Kinnaird,  (1849)  2  M.  &  G.  1,  8. 

(«)  Camden  v.  Benson,  (1837)  1  Ke.  671;  Flower  v.  Hartopp,  (1845) 
8  Beav.  at  p.  200;  12  L.  J.  Ch.  507;  Holland  v.  King,  (1852)  20 
L.  T.  (0.  S.)  123;  Dan.  C.  P.  8th  ed.  p.  953. 

(a;)  See  Fielder  v.  Higginnon,  (1814)  3  Ves.  &  B.  142;  Reynold*  v. 
Blake,  (1824)  2  S.  &  S.  117. 

(y)  Thorpe  v.  Freer,  (1619)  4  Mad.  466;  Wymem  v.  Carter,  (1871) 
12  Eq.  at  p.  315;  40  L.  J.  Ch.  559;  Dan.  O.  P.  p.  953. 

(z)  See  Leland  v.  Griffith,  (1829)  2  Mol.  150;  Pleasants  v.  Roberta, 
(1825)  ib.  507;  Barton  v.  Lord  Downes,  (1842)  Fl.  &  K.  633;  Weir 
v.  Chamley,  (1851)  2  Ir.  Ch.  E.  566. 

(a)  See  Perkins  v.  Ede,  (1652)  16  Beav.  268;  Powell  v.  P.,  (1875) 
19  Eq.  422,  425;  44  L.  J.  Oh.  311;  Holliwell  v.  Seacombe,  1906,  1 
Ch.  426. 
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Payment  in 
of  purchase- 
money. 


in  Court  (if  any)  (6),  or,  if  there  be  none,  from  the 
party  having  the  conduct  of  the  sale,  who  may  recover  them 
in  the  action  (0) ;  but  a  defendant,  to  whom  the  conduct  of 
the  sale  has  been  given,  will  not,  it  seems,  be  ordered  to 
pay  the  purchaser's  costs;  leave  will,  however,  be  given  to 
the  purchaser  to  apply  for  payment  of  his  costs  out  of  any 
funds  that  may  come  into  Court  to  the  credit  of  the  cause  (d). 
It  is  said  to  have  been  held  by  Sir  J.  Leach  that,  where 
exceptions  were  allowed  to  the  Master's  report  in  favour  of 
the  title,  the  Court  would  not  thereupon  direct  that  the  pur- 
chaser be  discharged  and  his  costs  be  paid,  but  that  some 
specific  application  must  be  made  for  the  purpose  (e);  notice 
of  which  must  have  been  given  to  all  parties  interested  in 
the  purchase-money  (/).  It  appears  that,  where  the  title  is 
decided  to  be  bad,  the  purchaser  must  be  actually  discharged 
by  order,  before  there  can  be  a  re-sale  (g). 

No  order  for  payment  in  of  purchase-money  is  now  neces- 
sary, except  in  very  special  cases,  e.g.,  where  the  application 
is  to  confirm  a  sale  by  private  contract,  or  where  there  are 
difficulties  in  the  way  of  completion.  In  ordinary  cases  of 
sale  by  auction,  followed  by  certificate  of  result,  the  certified 
purchaser  can  bring  his  purchase-money  into  Court  upon 
a  direction  signed  by  the  Master  (/&).  The  conditions  usually 

(6)  Reynolds  v.  Blake,  (1824)  2  S.  &  S.  117;  A.-G.  v.  Corp.  of 
Newark,  (1836)  8  Si.  71;  Calvert  v.  Godfrey,  (1843)  6  Beav.  97;  12 
L.  J.  N.  S.  Oh.  305;  Ward  v.  Trathen,  (1844)  14  Si.  82;  Lachlan  v. 
Reynolds,  (1853)  Kay,  52;  23  L.  J.  Oh.  8. 

(c)  Berry  v.  Johnson,  (1837)  2  Y.  &  C.  564,  565;  Smith  v.  Nelson, 
(1826)  2  S.  &  S.  557. 

(«0  Mullins  v.  Hussey,  (1866)  1  Eq.  488;  35  L.  J.  Ch.  348;  35 
Beav.  301. 

(*)  Hide  v.  H.,  (1825)  1  Coop.  t.  Oott.  379;  and  see  Hoicell  v. 
Kightley,  (1856)  25  L.  J.  Oh.  868.  The  application  is  normally  by 
summons:  Dan.  C.  P.  8th  ed.  955. 

(/)  Sherwood  v.  Beveridge,  (1849)  3   De  G.  &  S.  425,  431,  432. 

(a)  Williams  v.  Wace,   (1838)  C.    P.  Coop.  42. 

(A)  E.  S.  C.  Ord.  LI.  r.  SA.  The  purchaser  prepares  a  lodgment 
schedule  i  (Sup.  Court  ,  Funds  Eules,  1927,  App.  Form  No.  2)  and 
applies  at  chambers  for  an  appointment  to  settle  it.  He  gives  notice 
of  the  appointment  to  the  solicitor  conducting  the  sale,  who  attends 
and  produces  the  master's  certificate  of  result  of  sale,  and  the*  Accountant- 
General's  certificate  of  lodgment  of  the  deposit.  Two  copies  of  the- 
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provide  that  the  purchaser  may  deduct  property  tax  from  Chap.XVIII. 

any  interest  payable  by  him   on    his    purchase-money  (i) : 

where  this  is  not  the  case,  the  interest  must  be  paid  in  full 

without  deducting  the  tax  (fc) ;   but  the  purchaser  may,  it 

seems,  apply  for  repayment  when    the   purchase-money  is 

dealt  with  by  the  Court  (Z).    If  the  money  is  invested  at  the 

vendor's  request,  the    purchaser  will    not    be    affected    by 

any  variation   in   the   funds  (rn) ;    hence   the   order  should 

always  state  at  whose  request  the  investment  is  made.    Nor 

will  the  purchaser,  in  the  absence  of  any  improper  delay  on 

his  part,  have  to  bear  any  extraordinary  expense  necessary 

to  complete  the  conveyance  (ri).     The  order  for  payment  in 

by  the  purchaser  does  not  allow  deduction  of  the  rents  and 

profits,  although  the   conditions    provide    that  he  shall  be 

let  into    possession   of    them    as   from    the   day  fixed   for 

completion  (o). 

Although  the  practice  has  varied  (p),  it  is  now  the  rule  rurohase- 
of  the  Court  that,  in  a  special  case,  as  where  the  purchaser  in°without 
is  entitled  to  relieve  himself  from  paying  interest,  the  Court  a.c°epti°£ 

title,  when. 

will  receive  the  purchase-money  on  his  application,  without 
his  accepting  the  title  (q) ;  but  the  order  will  not  be  made 

schedule  as  settled  are  left  at  chambers;  these  copies  are  sent  direct 
from  chambers  to  the  Pay  Office,  where  the  direction  for  payment  into 
Court  can  afterwards  be  obtained  by  the  purchaser:  An.  Pr.,  note  to 
Ord.  LI.  r.  3. 

(t)  Dan.  Ch.  Pr.  8th  ed.  p.  956.  As  to  deducting  property  tax,  see 
Goslings  and  Sharpe  v.  Blake,  (1889)  23  Q.  B.  D.  324,  330;  Re 
Craven's  Mortgage,  1907,  2  Ch.  448;  Re  Morris,  1922,  1  Ch.  126. 

(A)  Holroyd  v.  Wyatt,  (1847)  1  De  G.  &  S.  125;  16  L.  J.  Ch.  174; 
Dawson  v.  D.,  (1847)  11  Jur.  984;  Humble  v.  H.,  (1849)  12  Beav.  43. 

(0  Bebb  v.  Bunny,  (1854)  1    K.  &  J.  216. 

(#z)  Ambrose  v.  A.,  (1785)  1  Cox,  194;  D'Oyley  v.  Countess  Pouris, 
(1786)  ib.  206;  Gell  v.  Watson,  (1825)  2  S.  &  S.  402;  Humphries  v. 
Home,  (1843)  3  Ha.  276,  279. 

(H)  See  Paramorc  v.  Greenslade,  (1853)  1  Sm.  &  G.  541;  23  L.  J. 
Ch.  34. 

(o)  Day  v.  Bonaini,  (1886)  55  L.  T.  329. 

(p)  See  Sug.  14th  ed.  103;  Denning  v.  Henderson,  (1847)  1  De  G. 
&  S.  689;  17  L.  J.  Ch.  8;  and  Rutterv.  Marriott,  (1846)  10  Beav.  33. 

(q)  Per  Lord  Cottenham,  De  Visme  v.  De  F.,  (1849)  1  M.  &  G.  336, 
344;  18  L.  J.  Ch.  159;  19  ib.  52;  Hindle  v.  Dakins,  (1838)  1  Coop.  t. 
Cott.  378;  Dempsey  v.  D.,  (1847)  1  De  G.  &  S.  691;  Morris  v.  Bull, 
ib.  691,  n.;  Rutley  v.  GUI,  (1849)  3  ib.  640. 
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Chap.  XVIII. 
Sect.  5. 


Purchaser 
taking 

possession. 


As  to  its 
application 
and  distribu- 
tion. 


except  in  a  special  case  (r) ;  nor,  while  the  title  remains 
unaccepted,  will  he  be  let  into  possession  («).  The  acceptance 
of  the  title,  subject  to  a  mere  reservation  of  a  claim  to 
compensation  in  case  the  property  should  prove  not  to  be 
tithe  free,  has,  however,  been  held  sufficient  (t).  Where  a 
purchaser,  without  the  authority  of  the  Court,  enters  into 
possession,  although  with  the  consent  of  the  vendor's  solicitor, 
he  will  be  held  to  have  accepted  the  title  (w),  and  will  be  at 
once  ordered  to  pay  in  his  purchase-money  (z) ;  so,  if  in 
possession,  without  having  paid  for  the  estate,  he  may,  on 
motion,  without  suit,  be  restrained  from  waste  (y}. 

When  the  purchase-money  is  paid  into  Court,  it  will  not, 
prior  to  the  execution  of  the  conveyance,  be  applied,  without 
the  purchaser's  consent,  in  discharge  of  incumbrances,  even 
where  he  has  been  guilty  of  delay  in  preparing  the  draft 
conveyance  (2);  the  object  of  impounding  it  being  to  preserve 
a  lien  to  the  purchaser.  To  give  the  purchaser  this  security 
it  is  usual,  upon  paying  in  the  money,  to  obtain  a  direction 
that  the  money  be  not  paid  out  again  without  notice  to  the 
purchaser;  such  an  order  prevents  the  distribution  of  the 
fund  without  the  purchaser's  consent  given  in  Court,  or 
upon  his  non-appearance  and  an  affidavit  of  his  having  been 
served  with  a  copy  of  the  order  for  setting  down  the  cause 
for  further  consideration,  or  of  the  application  for  distri- 
bution (a).  Where,  however,  a  purchaser  accepted  the  title 
with  knowledge  of  an  incumbrance,  and  paid  his  purchase- 
money  into  Court,  it  was  held  that  he  had  no  lien  upon  it 
in  respect  of  the  incumbrance  (6).  In  one  case,  where  the 

(r)  Ouseley  v.  Anstruther,  (1849)  11  Beav.  399;  Dempsey  v.  D., 
sup. 

(«)  Hutton  v.  Mansell,  (1840)  2  Beav.  260;  Rutter  \.  Marriott, 
sup.;  Dempsey  v.  D.,  sup. 

(<)  Man  v.  RicJcetts,  (1851)  5  De  G.  &  S.  116;  13  L.  J.  Oh.  194. 

(«)  Wilding  v.  Andrews,  (1834)  1   Coop.  t.  Cott.  380. 

(x)  8.  C. ;  and  see  Anon.,  cited  Sug.  14th  ed.  105. 

(y)  Casamajor  v.  Strode,  (1823)  1  S.  &  S.  381;  Kerr  on  Injunc- 
tions, 6th  ed.  p.  67. 

(z)  Bevan  v.  B.,  (1823)  1  Coop.  t.  Cott.  381;  1  L.  J.  0.  S.  Ch. 
159. 

(o)  Seton,  7th  ed.  335,  342. 

(6)  Miller  v.  Pridden,  (1856)  5   W.  E.  171;  26  L.  J.  Ch.  183. 
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fund  was  small,  the  Court  inserted  in  the  order  for  sale  a  Chap.XVUI. 

.       .  Sect.  5. 

special  direction  that  the  proceeds  of  sale  should  be  distributed  - 
upon  the  Master's  certificate;  but  that  before  distribution 
the  purchasers  should  be  served  with  a  summons  to  show 
cause  why  the  money  should  not  be  so  distributed  (c).  In 
another  case,  Lord  Langdale  held  that,  although  the  estate 
was  sold  for  payment  of  debts,  the  Court  ought  not  to  dis- 
tribute the  fund  until  an  effectual  conveyance  could  be  made 
to  the  purchaser  (d).  But  where  the  title  had  been  accepted 
and  the  conveyance  executed,  the  purchaser  was  unable  to 
prevent  the  distribution  of  the  fund,  although  an  adverse 
claim  had  been  made  to  the  estate  (e).  He  is  not  in  any 
way  responsible  for  its  application;  for  by  payment  into 
Court  he  has  discharged  the  only  condition  incumbent  upon 
him  (/). 

Where  the  estate  of  a  deceased  person  is  insolvent  (or),  his  Application 

*  .  of,  in  case  of 

funeral,  testamentary,  and  administration  expenses  have  deficiency, 
priority,  and  subject  thereto  the  same  rules  prevail  as  are 
for  the  time  being  in  force  under  the  law  of  bankruptcy  with 
respect  to  the  assets  of  persons  adjudged  bankrupt  (/&).  In 
an  administration  suit  the  personal  representatives  of  the 
deceased  generally  take  their  costs  as  between  solicitor  and 
client  out  of  the  fund  in  Court  in  priority  to  all  other 
parties  (i),  unless,  after  being  made  defendants,  they  disclaim 
unconditionally  (fc);  and  in  a  suit  by  unsecured  creditors 

(o)  Thorp  v.  Owen,  (1854)  2  Sm.  &  G.  App.  i. 

(O  Heming  v.  Archer,  (1846)  9  Beav.  366;  14  L.  J.  N.  S.  Oh.  169. 

(o)  Thomas   v.  Powell,   (1794)  2   Cox,  394. 

(/)  Todd  v.  Studholme,  (1*57)  3  K.  &  J.  324,  338;  26  L.  J.  Oh.  271 ; 
Cavendish  v.  C.,  (1875)  10  Ch.  319;  L.  P.  Act,  1925,  s.  203  (1). 

(y)  See  2  Wolst.  and  Cherry,  llth  ed.  524,  525,  as  to  what  con- 
stitutes insolvency. 

(A)  A.  E.  Act,  1925,  s.  34,  and  First  Sched.  Part  I.,  replacing 
Jud.  Act,  1875,  s.  10.  As  to  the  order  of  payment  of  costs,  see  Ford 
v.  Earl  of  Chesterfield,  (1856)  21  Beav.  426;  Wetenhall  v.  Dennis, 
(1863)  33  Beav.  285;  Re  Griffith,  1904,  1  Ch.  807. 

(*)  Wetenhall  v.  Dennis,  sup.;  Henderson  v.  Dodds,  (1866)  2  Eq. 
•532;  Ferguson  v.  Gibson,  (1872)  14  Eq.  379;  Re  Spensley,  (1872) 
15  Eq.  16;  42  L.  J.  Ch.  21;  cf.  Pinchard  v.  Fellows,  (1874)  17  Eq. 
421;  43  L.  J.  Ch.  227. 

(A)  Tipping  v.  Power,  (1842)   1  Ha.  405. 
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Chap.  XVIII.  to  administer  the  realty,  there  being  no  personalty,  the 
balance  of  the  fund,  after  payment  of  the  personal  represen- 
tatives' costs,  was  ordered  to  be  applied,  first  in  payment  of 
the  costs  of  the  plaintiffs  and  defendants  (who  were  beneficial 
devisees)  pari  passu  as  between  party  and  party,  then  in 
payment  of  the  plaintiffs'  extra  costs  as  between  solicitor 
and  client,  and  thirdly  in  payment  of  debts  (Z). 


Effect  of 
order  for  sale 
on  rights  of 
parties  to  the 
action : 


As  a  general  rule  a  decree  for  sale  of  an  incumbered  estate 
does  not,  of  itself,  alter  the  rights  of  the  parties  (m) .  So 
where  an  executor  is  himself  a  creditor  of  the  testator,  his 
right  to  retain  his  own  debt  out  of  the  proceeds  of  sale  is  not 
prejudiced  by  payment  into  Court  (ri).  And  the  costs  of 
a  mortgagee  are  generally  added  to  his  security,  and  in  what- 
ever rank  or  order  that  security  stands,  his  costs  form  part 
of  it  and  are  united  to  it  (o) .  Where,  however,  the  mortgagee 
himself  initiates  proceedings  to  ascertain  the  priorities  of  the 
incumbrances  on  the  mortgaged  property,  or  for  the  adminis- 
tration of  his  deceased  mortgagor's  estate,  then  his  costs 
(other  than  those  incurred  in  support  of  his  own  security 
only)  stand  on  the  same  footing  as  the  costs  of  the  plaintiff 
in  an  ordinary  administration  suit  (p}.  A  mortgagee  in  an 
administration  action  has  no  specific  claim  on  the  proceeds 


(I)  Hendersw  v.  Dodds,  sup. ;  Ferguson  v.  Gibson,  sup. ;  and  for 
a  legatee's  administration  suit,  see  Wetenhall  v.  Dennis,  sup. 

(m)  Wild  v.  LocJchart,  (1847)  10  Beav.  320;  and  see  Hall  v.  Mac- 
donald,  (1844)  14  Si.  1;  Lovegrove  \.  Cooler,  (1854)  2  Sm.  &  G. 
271;  Crosso  v.  Revy.  Soc.,  (1853)  3  D.  M.  &  G.  698;  Cooke  v.  Dealey, 
(1855)  22  Beav.  196;  Wonham  v.  Machin,  (1870)  10  Eq.  447;  39 
L.  J.  Oh.  789. 

(«)  Hall  v.  Macdonald,  sup.;  Re  Compton,  (1885)  30  Ch.  D.  15- 
See  as  to  this  right,  Re  Rhoades,  1899,  2  Q.  B.  347;  A.  E.  Act,  1925. 
s.  34  (2). 

(o)  Wright  v.  Kirby,  (1857)  23  Beav.  463. 

(?)  Aldridge  v.  West  brook,  (1842)  5  Beav.  188;  Ford  v.  Earl  of 
Chesterfield,  (1856)  21  Beav.  426;  Wright  v.  Kirby,  sup.;  Tvckley 
v.  Thompson,  (1860)  1  J.  &.  H.  126;  and  see  Tipping  v.  Power,  (1842; 
1  Ha.  405,  409;  Re  Spe-nsley,  (1872)  15  Eq.  16;  42  L.  J.  Ch.  21. 
As  to  debenture-holders'  actions,  see  Re  Marine  Mansions  Co.,  (1867)  4 
Eq.  601,  611;  Re  Oriental  Hotels  Co.,  (1871)  12  Eq.  126;  Batten, 
Proffitt  and  Scott  v.  Dartmouth  Harb.  Commrs.,  (1890)  45  Ch.  D.  612; 
Carrick  v.  Wigan  Tram.  Co.,  1893,  W.  X.  98;  Re  A.  Boynton,  Ltd.. 
1910,  1  Ch.  519. 
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of  sale  paid  in  to  the  general  credit  of  the  action  so  as  to 
entitle  him  to  the  accumulations  (q). 

We  may  here  observe  that  an  incumbranoer  consenting  to  on  rights  of 
a  sale  in  an  administration  action  brought  by  another,  is 
entitled  to  be  paid  his  principal,  interest  and  costs,  out  of 
the  purchase-money  in  priority  to  the  costs  of  the  plaintiff 
in  the  cause  (r).  So  where  a  legal  mortgagee,  with  power 
of  sale,  unnecessarily  filed  a  bill  praying  a  sale,  subsequent 
incumbranoers  consenting  to  the  sale  were  allowed  their  costs 
out  of  the  purchase-money,  although  it  was  insufficient  to 
pay  off  the  first  charge  (s) .  An  incumbrancer  so  consenting 
may  put  a  stop  order  on  the  fund;  but  even  if  he  omit  to  do 
so,  the  plaintiff  may  be  made  responsible  if  he  permit  the 
purchase-money  to  be  paid  out  of  Court  without  satisfying 
the  incumbrance  (£).  It  appears  that  a  mortgagee,  who  has 
proved  his  debt  and  consents  to  the  sale,  is  entitled  to  six 
months'  interest  from  the  date  of  his  consent,  if  paid  within 
that  period;  but  if  paid  afterwards,  then  interest  down  to  the 
time  of  actual  payment  (u) . 

An  order  for  sale  properly  made  operates  as  an  immediate  Order  for 
conversion  as  from  the  date  of  the  order  (a?) ;  but  in  certain  sale  effects 
cases  the  interests  of  persons  under  disability  are  by  statute 
reconverted  into  realty  (|/). 

(q)  Irby  v.  I.,   (1855)  22   Beav.  217. 

(r)  Hepuwrth  v.  Heslop,  (1844)  3  Ha.  485;  and  see  Tippin;/  v. 
Power,  sup.;  Be  Mackinlay,  (1864)  2  De  G.  J.  &  S.  358,  363;  Re 
Oriental  Hotels  Co.,  sup.;  cf.  Berry  v.  Hebblethuxtite,  (1858)  4 
K.  &  J.  80. 

(s)  Cooke  v.  Brown,  (1840)  4  Y.  &  C.  227;  9  L.  J.  N.  S.  Ex.  Eq.  41. 

(0  Todd  v.  Studholme,  (1857)  3  K.  &  J.  324;  26  L.  J.  Oh.  271. 

(«)  Day  v.  !>.,  (1862)  31  Beav.  270;  31  L.  J.  Ch.  806;  He  Moss, 
(1885)  31  Ch.  D.  90;  Seton,  7th  ed.  1372;  Coote,  9th  ed.  735  and 
1140.  Cf.  Matson  v.  Swijt,  (1841)  5  Jur.  645.  . 

(a;)  Steed  v.  Preece,  (1874)  18  Eq.  192;  43  L.  J.  Ch.  687;  Arnold 
v.  Dixon,  (1874)  19  Eq.  113;  Mordaunt  v.  Benwell,  (1881)  19  Ch.  D. 
302;  51  L.  J.  Ch.  247;  Hyett  v.  Mekln,  (1884)  25  Ch.  D.  735;  53 
L.  J.  Ch.  241;  Re  Pickard,  (1885)  53  L.  T.  293;  Re  Dodson,  1908. 
2  Ch.  638;  Burgess  v.  Booth,  1908,  2  Ch.  648;  Fauntleroy  v.  Beebe. 
1911,  2  Ch.  257;  80  L.  J.  Ch.  654;  Herbert  v.  //.,  1912,  2  Ch.  268; 
81  L.  J.  Ch.  733;  Pole  v.  P.,  1924,  1  Ch.  156;  93  L.  J.  Ch.  145. 

(y)  Foster  v.  F.,  (1875)  1  Ch.  D.  588;  45  L.  J.  Ch.  301;   Mildmay 
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Chap.  XVIII. 
Sect.  5. 


estate 
incumbered. 


Purchaser's 
cost*  of 
appearing  on 
application 
for  distribu- 
tion of 
purchase  - 
money. 


A  purchaser  on  taking  a  conveyance  should  be  careful 
that  the  deeds  are  not  improperly  left  in  the  possession  of 
the  releasing  incumibrancer.  Where  this  is  done,  although 
the  purchaser  may  not  be  postponed  to  him  in  the  event  of 
the  money  not  reaching  his  hands,  his  action  against  the 
purchaser  may  be  dismissed  without  costs  (2). 

If  the  purchaser,  before  completion,  is  served  with  notice 
of  an  application  for  payment  of  the  purchase-money  out 
of  Court,  he  is  entitled  to  his  costs  of  appearing  on  the  appli- 
cation, although  he  make  no  opposition  (a) ;  but  such  costs 
will  (as  a  general  rule)  be  disallowed  if  he  appear  after  the 
conveyance  is  executed:  in  such  a  case  his  proper  course  is 
merely  to  inform  the  applicants  that  he  has  no  claim  on  the 
fund  (&).  Under  special  circumstances,  however,  he  may, 
after  conveyance,  be  allowed  his  costs  of  such  appearance  (c). 


Purchase- 
money 


If  the  money  has  been  invested  on  his  application,  he  must, 
invested,  and  if  the  purchase  is  rescinded,  take  the  stock,  notwithstanding 
reminded  an^  variati°n  in  the  funds  (d~);  but  when,  in  a  foreclosure 
action,  the  estate  is  sold  by  consent,  and  the  purchase-money 
invested  in  Consols,  pending  an  inquiry  as  to  the  amount 
due  on  the  security,  the  mortgagee  is  not  prejudiced  by  a  fall 
in  Consols;  and,  if  the  ultimate  proceeds  are  insufficient, 
may  claim  the  deficiency  in  an  administration  action  (e). 


Possession — 
from  what 
time  pur- 
chaser 
entitled  to. 


Where  the  conditions  of  sale  are  silent  as  to  the  time 
when  he  is  to  have  possession,  and  as  to  interest  upon  the 

v.  Quicke,  (1877)  6  Ch.  D.  553;  46  L.  J.  Ch.  667;  Grtmwood  v.  Bartels, 
(1877)  25  W.  K.  843;  46  L.  J.  Ch.  788;  Re  Barker,  (1881)  17  Ch.  D. 
241;  50  L.  J.  Ch.  334;  Moi-dawnt  v.  Benivell,  sup. ;  Re  Norton,  1900,  1 
Ch.  101;  69  L.  J.  Ch.  31;  Herbert  v.  H.,  sup. ;  Hopkfason  v.  Richard- 
son, 1913,  1  Ch.  284;  82  L.  J.  Ch.  211.  And  see  S.  L.  'Act,  1925, 
3.  75  (5),  as  to  "capital  money." 

(z)  See  Todd  v.  Studholme,  (L857)  3  K.  &  J.  324,  338,  339;  26 
L.  J.  Ch.  271. 

(a)  Bam  ford  v.  Watts,  (1840)  2   Beav.  201. 

(6)  Barton  v.  Latour,  (1854)  18  Beav.  526. 

(c)  Strong  v.  S.,  (1858)  4  Jur.  N.  S.  943;  Noble  v.  Stow,  (1861) 
30  Beav.  272. 

(<f)  Hodder  v.  Ruffin,  cited  Sug.   14th  ed.  119. 

(e)  Tompsett  v.  Wickens,  (1855)  3  Sin.  &  G.  171. 
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purchase-money  (/),  the  rule  of  the  Court  is,  that  he  shall  be  Chap.xvm. 
let  into  possession  from  the  quarter-day  preceding  the  time  - 
Avhen  the  Master's  certificate  of  his  being  the  purchaser 
becomes  absolute,  he  paying  his  purchase-money  into  Court 
before  the  following  quarter-day  (g] :  and  although  he  may 
not  pay  his  purchase-money  into  Court  until  the  quarter  is 
nearly  expired,  yet  he  will  not  be  liable  to  pay  interest, 
unless  the  estate  be  a  reversion,  or  a  life  annuity  payable 
quarterly;  in  which  case  interest  is  payable  from  the  date 
of  the  purchase  (A).  If  he  delay  payment,  he  will  take  the 
rent  only  from  the  quarter-day  preceding  payment  (i} :  nor 
will  he  be  allowed  the  rents  from  an  earlier  day  on  the 
ground  of  his  money  having  lain  idle  (fe).  Where,  as  in  the 
case  of  a  colliery,  the  profits  are  ascertained  monthly  or 
weekly,  he  will  be  entitled  to  them  from  the  commencement 
of  the  month  or  week  (as  the  case  may  be)  in  which  he  pays 
his  money  (I),  and  the  same  principle  would,  it  is  conceived, 
prevail  where,  as  often  happens  with  house  property,  the 
rents  are  paid  at  shorter  intervals  than  a  quarter;  while,  on 
the  other  hand,  if  rents  are  reserved  half-yearly,  the  pur- 
chaser would  seem,  on  principle,  to  be  entitled  to  them  from 
the  commencement  of  the  current  half,  instead  of  quarter, 
year  (m) ;  on  the  purchase  of  a  manor,  fines  on  descent  are, 
for  the  purpose  of  the  above  rules,  considered  to  accrue  due 
on  the  death  of  the  copyholder,  and  not  on  the  admission 
of  his  heir  or  devisee  (n).  Where  the  conditions  provide 
that  the  purchaser  shall  pay  interest,  and  shall  be  entitled 

(/)  The  conditions  usually  are  not  silent  as  to  these  points:  E.  S.  C. 
1883,  App.  L.  Form  No.  15,  condition  8;  1  Key  and  Elph.  12th  ed. 
p.  288. 

O)  See  Twigg  v.  Fifield,  (1607)  13  Ves.  at  p.  518;  Gowan  v.  Tighe, 
(1835)  L.  &  G.  t.  PI.  168,  176. 

(A)  Tre/usis  v.  Lord  Clinton,  (1828)   2  Si.  359. 

(t)  Sug.    14th  ed.   104. 

(&)  Ib.;  Barker  v.  Harper,  (1806)  G.  Coop.  32;  Hindle  v.  DaJcins, 
(1838)  1  Coop.  t.  Cott.  378.  As  to  the  case  of  a  mortgagee,  see  Bates 
v.  Bonnor,  (1835)  7  Si.  427. 

(0  Wren  v.  Kirton,  (1803)  8  Ves.  502;  Williams  v.  Attenborough, 
(1823)  T.  &  E.  at  p.  73. 

(m)  Hughes  v.  Wells,  (1854)  V.-C.   Wood,  cited  1  Dav.  603. 

(«)  GarricTe  v.  Lord  Comdex,  (1790)  2  Cox,  231 ;  the  marginal  note- 
is  incorrect.  It  will  be  seen  from  the  case  that  the  admissions  were 
after  and  not  before  the  time  fixed  for  completion:  see  Earl  Hardtcicttr 
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Chap.  XVIII.  to  the  rents  and  profits,  from  the  day  fixed  for  completion, 
-  and  an  order  is  subsequently  made  for  payment  in  of  the 
purchase-money  and    interest,  the    purchaser  will    not    be 
allowed  to  deduct  the  amount  of  rents  and  profits  (0). 

Where  an  offer  was  made,  out  of  Court,  to  purchase  a 
deteriorating  property  (leaseholds),  and  the  Court,  upon  the 
Master  reporting  in  favour  of  the  sale,  accepted  the  offer,  the 
purchaser  was  held  entitled  to  the  rents  from  the  date  of  the 
order  of  reference  (p). 


Abstract, 
1685    c' 


Conveyance— 
in  chambers, 


Executor  of 


from  pur- 

chaser  of 
leaseholds. 


The  remarks  made  in  the  other  parts  of  this  book  as  to  the 
searches  for  incumbrances,  abstract,  and  matters  arising 
between  its  delivery  and  the  preparation  of  the  conveyance, 
are  generally  as  applicable  to  sales  by  the  Court  as  to 
ordinary  sales. 

The  conveyance  was,  as  a  rule,  formerly  settled  by  the 
judge  at  chambers;  but  this  practice  is  not  now  observed.  It 
is  now  usual  to  direct  that  the  draft  be  settled  by  the  judge 
"in  case  the  parties  differ"  (q);  and  when  the  order  is  so 
worded,  a  purchaser  going  before  the  judge  pays  his  own 
costs,  unless  he  can  make  out  special  grounds  for  .exemp- 
tion (;•).  The  order  of  the  judge  as  to  the  form  of  conveyance 
is  subject  to  appeal;  and  accordingly,  where  a  condition  of 
sale  provided  that  the  form  of  a  covenant  should  be  settled 
by  the  judge,  in  case  of  dispute,  it  was  held  that  the  Court 
of  Appeal  had  power  to  review  the  form  so  settled  (s). 

Upon  the  sale  by  the  Court  of  a  testator's  leaseholds,  the 
executor,  although  he  may  not  have  been  in  possession,  is 
entitled  to  an  indemnity  against  the  rent  and  covenants  (t), 

v.  Lord  Sandys,  (1844)  12  M.  &  W.  761;  13  L.  J.  Ex.  233;  Cuddon  v. 
Tite,  (1858)  1  Gif.  395. 

(o)  Day  v.  Bonaini,  (1886)  55  L.  T.  329. 

(p)-Cheetham  v.  Sturtevant,  (1849)  3  De  G.  &  S.  468. 

(y)  "R.  S.  C.  Ord.  LV.  r.  34.  As  to  the  omission  of  these  words  where 
a  party  is  in  default,  see  Baxendale  v.  Lucas,  (1895)  W.  N.  p.  30. 

(r)  Hodgson  v.  Shaw,  (1847)  11  Jur.  95;  16  L.  J.  Ch.  56. 

(a)  Pollock  v.  Rabbits,  (1882)  21  Ch.  D.  466. 

(<)  Cochrane  v.  Robinson,  (1840)  11  Si.  378;  10  L.  J.  N.  S.  Ch.  109; 
see,  too,  Garratt  v.  Lancefield,  (1856)  2  Jur.  N.  S.  177;  Dean  v.  Allen, 
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"by  the  covenant  of  the  purchaser,  and  also  by  a  retainer  of  Chap.  XVIII. 
part  of  the  assets,  or  by  a  security  from  the  legatees  to 
refund  (w).    And  it  would  seem  that  a  sum  which  has  been 
set  apart  to  answer  such  liabilities,  will  be  paid  out  without 
notice  to  the  landlord  (x). 

The  purchaser  might  require  the  concurrence  of  all  persons  Purchaser 
having  a  legal  title  to,  or  remedy  against,  the  property, 
although  not  parties  to  the  action  («/);  as  also  of  equitable  estate  and  to 

see  that  the 
claimants  or  incumbrancers  who    are    not   parties    to    the  equities  are 

action  (2).  But  where  the  legal  estate  is  vested  in  trustees, 
who  have  power  to  give  a  discharge  for  the  purchase-money, 
and  are  bound  by  the  decree,  it  has  always  been  unnecessary 
that  beneficiaries,  who  are  not  before  the  Court,  should  be 
made  parties  to  the  conveyance  (a) ;  and  the  purchaser  could 
not,  if  he  acquired  the  legal  estate,  require  at  the  seller's 
expense,  a  release  from  equitable  incumbrancers  whose 
demands  had  been  satisfied  by  the  Court  (6);  nor  could  he 
insist  on  the  concurrence,  even  at  his  own  expense,  of  parties 
having  mere  equitable  interests  who  were  bound  by  the 
decree  (c).  The  L.  P.  Act,  1925  (d),  now  provides  that  "  a 
conveyance  to  a  purchaser  of  a  legal  estate  in  land  shall 

(1855)  20  Beav.  1;  Brewer  v.  PococJc,  (1857)  23  Beav.  310;  Waller  v. 
Barrett,  (1857)  24  Beav.  413;  27  L.  J.  Ch.  214;  Re  Nixon,  1904,  1 
€h.  638;  Re  King,  1907,  1  Ch.  72;  Re  Lmvley,  1911,2  Ch.  530;  Minford 
v.  Carse,  1912.  2  Ir.  E.  245. 

(«)  Dobson  v.  Carpenter,  (1850)  12  Beav.  370;  Smith  v.  8.,  (1854) 
2  Eq.  E.  727;  Setort,  7th  ed.  pp.  2178  and  2186. 

(x*)  King  v.  Malcott,  (1852)  9  Ha.  692;  Re  Nixon,  sup.  pp.  645— 646; 
Re  King,  sup.  p.  75;  Re  Blow,  1914,  1  Ch.  233,  247.  Cf.  Buntings. 
Marriott,  (1861)  7  Jur.  N.  S.  565.  See  Dan.  C.  P.  8th  ed.  897. 

(y)  See  Craddock  v.  Piper,  (1844)   14  Si.  310;   19  L.  J.  Ch.  107. 

(z)  Piers  v.  P.,  (1837)  1  D.  &  Wai.  265;  Rolleston  v.  Morton, 
(1841)  1  D.  &  War.  171,  177;  Grey  Coat  Hosp.  v.  Westminster 
Commrs.,  (1857)  1  D.  &  J.  531;  27  L.  J.  Ch.  52;  and  see  Knight  v. 
Pocock,  (1857)  24  Beav.  436;  27  L.  J.  Ch.  297. 

(a)   Waiters  v.  Jones,  (1860)  6  Jur.  N.  S.  530. 

(6)  Sug.  6th  ed.  107,  citing  Keatinge  v.  K.,  (1843)  6  Ir.  Eq.  E.  43; 
and  Webber  v.  Jones,  ib.  142. 

(c)  Webber  v.  Jones,  sup.;  Cole   v.   Sewell,  (1850)   17  Si.  40;   and 
see  Thompson  v.  Raine,  (1873)  28  L.  T.  362;  Re  Williams'  8.  E.,  (1852) 
•5  D.   &  S.  515;  21  L.   J.  Ch.  437;  Cottrell  v.  C.,  (1866)  2  Eq.  330; 
36  L.  J.  Ch.  466. 

(d)  S.    2,  sub-s.    (1).     See    also     s.     204,  and   notes  thei-eon,  sup. 
p.  975  et  seq. 
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Chap.  XVIII.  overreach  any  equitable  interest  or  power  affecting  that  estate, 
-  whether  or  not  he  has  notice  thereof  if  ...  (iv)  the  con- 
veyance is  made  under  an  order  of  the  Court,  and  the  equit- 
able interest  or  power  is  bound  by  such  order,  and  any. 
capital  money  arising  from  the  transaction  is  paid  into,  or 
in  accordance  with  the  order  of,  the  Court." 

By  R.  S.  C.  1883,  Ord.  LIII.  r.  3,  "all  proper  parties 

shall  join  in  the  .   .   .  conveyance  as  the  judge  shall  direct." 

If  the  decree  directs  all  proper  parties  to  convey,  and  a 

party  to  the  action,  or  creditor  coming  in  under  the  decree  (e), 

whom  the  judge  considers  a  proper  party  to  the  conveyance, 

Party  refuses  to  concur,  the    purchaser's    application    should   be 

be  ordered0  to   against  him  (and  not  against    the    plaintiffs)    that  he  do 

convey.  convey  (/).    Where  the  conveyance  to  the  purchaser  depended 

in  some  measure  upon  a  resettlement,  which  was  impeached 

by  annuitants  who  were  parties  to  the  suit,  they  were  ordered 

to  join  in  the  conveyance  without  prejudice  to  their  rights 

against  the  purchase-money  (g). 

Jud.  Act,  By  the  Jud.  Act,  1925,  s.  47  (replacing  s.  14  of  the  Act 

1926   s.  47 

of  1884),  where  any  person  neglects  or  refuses  to  comply 
with  a  judgment  or  order  directing  him  to  execute  any  con- 
veyance, the  Court  may,  on  such  terms  and  conditions  as  may 
be  just,  order  that  such  conveyance  shall  be  executed  by  such 
person  as  the  Court  may  nominate  for  that  purpose;  and 
the  conveyance  so  executed  will  have  the  same  effect  as  if 
the  person  originally  directed  to  execute  it  had  done  so  (fe). 
And  alternative  forms  of  relief  are  provided  by  the  T.  Act, 
1925  (»'),  and  the  L.  P.  Act,  1925  (fe). 

(«)  See  Usher  v.  Soanlan,  (1841)  Fl.  &  K.  243.  A  direction  that  the 
vendor  shall  convey  is  tantamount  to  a  direction  that  he  and  all  necessary 
parties  shall  convey:  Minton  v.  Kiruwod,  (1868)  3  Ch.  614. 

(/)  Stilwell  v.  Mellersh,  (1839)  4  M.  &  C.  581;  20  L,.  J.  Ch.  356. 

(0)  Sullivan  v.  S.,  (1860)  28  Beav.  102;  but  see  Thompson  v.  Saine, 
(1873)  28  L,.  T.  362;  and  consider  now  the  effect  of  S.  L.  Act,  1925, 
s.  1  (1)  (v),  and  L.  C.  Act,  1925,  as.  4,  5,  and  10,  Classes  O  and  Ei. 

(A)  See  He  Edwards,  (1885)  33  W.  R.  578;  Howarth  v.  77.,  (1886) 
11  P.  D.  95;  55  L.  J.  P.  49;  Hood-Barrs  v.  Cathoart,  (1895)  39 
Sol.  J.  63Q;  and  see  Bankes  v.  Small,  (1887)  36  Ch.  D.  716;  56  L.  J. 
Ch.  254,  832.  (t)  See  sup.  p.  521  et  seq. 

(&)  See  sup.  p.  972  et  seq. 
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Although  there  may  be  cases  in  which  the  Court  may  Chap.XVUl. 

make  an  anticipatory  order  under  s.  47  of  the  Jud.  Act,  1925, 

the  circumstance  which  gives  rise  to  the  jurisdiction  is  the 
neglect  or  refusal,  and  the  Court,  before  making  the  order, 
ought  in  general  to  satisfy  itself  that  there  has  been  a  neglect 
or  refusal,  and  also  as  to  the  circumstances  in  which  that 
neglect  or  refusal  has  taken  place  (I}.  The  order  need  not 
be  intituled  in  the  matter  of  the  Act,  unless,  semble,  the 
proceedings  are  originating  (ra);  it  may  be  made  on  summons 
in  chambers  in  a  proper  case,  though  the  defendant  does  not 
appear  (w),  and  has  been  made  on  a  motion  for  attachment 
for  refusal  to  complete  pursuant  to  an  order  to  do  so  (o). 
The  Master  (p),  the  Eegistrar  (#),  the  Official  Solicitor  (r), 
and  the  Stock  Exchange  broker  of  the  Court  (s),  have  been 
appointed  to  convey  under  the  section  (£). 


(6)  The  purchaser's  rights  after  completion.  Section  6 

Upon  the  execution  of  the  conveyance  the  purchaser  is,  as  Purchaser, 
a  general  rule,  entitled  to  have  the  title  deeds  delivered  to 


him  (w)  ;  and  an  order  for  their  delivery,  if  not  provided  for  claim  the 
in  the  order  for  payment  of  the  purchase-money,  may  be 
obtained  on  summons  (a;).  On  a  sale  in  lots,  the  purchaser  of 
the  lot  largest  in  value  is,  in  the  absence  of  special  agreement, 
entitled  to  the  deeds  as  against  the  purchaser  of  several  lots 
of  larger  aggregate  amount  (y).  Where  mortgagees,  parties 
to  the  suit,  consented  to  the  sale,  they  were  ordered  to  leave 

(/)  Savage  v.  Norton,  1908,  1  Ch.  290,  297. 

(m)  8.  C.  at  p.  296. 

(•w)  Squibbs  v.  Gibbs,  Lawrence,  J.  22nd  Feb.  1926,  unrep. 

(o)  An.  Pr.  1929,  p.  2167. 

O)  Re  Edwards,  (1885)  33  W.  R.  578. 

(?)  Howarth  v.  H.,  (1886)  11   P.  D.  95;  55  L.  J.  P.  49;   Hoare  v. 
Gray,   (1887)  31  Sol.  J.  744. 

(r)  Re  Cathcart,  1893,  1  Ch.  466;  Re  Lumley,  1893,  W.  N.  13. 

(«)  Savage  v.  Norton,  sup. 

(0  For  form  of  order,  see  Beale  v.  Bragg,  1902,  1  Ir.  R.  99;  Savage 
v.   Norton,  sup.;  Re  SpurUng,  1909,  1  Oh.  199,  201. 

(«)  Sup.  p.  581  et  seq. 

(a;)  See  Seton,  7th  ed.  p.  338,  for  form  of  order. 

(y)  Lord  Kennaird  v.  Christie,  (1809)  cited  Dan.  C.  P.  7th  ed.  896; 
Scott  v.  Jackman,  (1855)  21    Beav.  110;  and  see  sup.  p.  144. 
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Chap.  XVIII. 
Sect.  6. 


Purchaser 
protected 
against  all 
parties  to 
action. 


Purchaser 
allowed  com- 
pensation for 
mis-descrip- 
tion. 


the  deeds  in  the  Master's  office,  but  it  was  directed  that  they 
should  not  be  delivered  to  the  purchaser,  without  notice  to 
the  mortgagees  (2).  The  solicitor  conducting  the  sale  is  the 
proper  person  to  apply  for  the  delivery  to  the  purchaser  of 
the  deeds  deposited  in  Court. 

Where  the  estate  is  sold  in  accordance  with  the  decree, 
the  Court  "  will  protect  the  purchaser  against  the  parties 
to  the  action  (a),  and  all  parties  coming  in  under  the 
decree  "(&);  a-nd  Lord  St.  Leonards  considered  it  to  be 
a  general  rule  that  even  as  against  absent  parties  (c),  'the 
purchaser  should  not  lose  the  benefit  of  his  purchase  by  any 
irregularity  in  the  proceedings  in  the  action  (d). 

A  purchaser,  after  conveyance,  has  been  allowed  compen- 
sation out  of  his  purchase-money,  on  the  ground  of  the  rent 
of  the  estate  having  been  misstated  in  the  particulars  (e),  or 
the  length  of  an  outstanding  term  (/).  But  this  has  not 
been  allowed,  if  he  purchased  with  notice  of  the  error  (g~). 
When  he  claims  compensation,  he  should  apply  by  summons 
to  have  it  either  paid,  or  deducted  from  his  purchase-money. 
Under  special  circumstances,  he  has  been  allowed  to  pay  the 
purchase-money  into  Court  and  take  possession  without 
prejudice  to  his  claim  for  compensation  (h). 


(z)  Livesey  v.  Harding,  (1839)  1  Beav.  343,  346;  Knott  v.  Cottee, 
(1859)  27  Beav.  33;  but  see  Fowler  v.  Scott,  (1871)  20  W.  R.  190. 

(a)  Although  claiming  by  title  acquired  subsequently  to  the  decree: 
Massy  v.  Satwell,  (1843)  4  D.  &  War.  58,  80. 

(6)  Sug.  14th  ed.  Ill;  Usher  v.  Soanlan,  (1841)  Fl.  &  K.  243; 
Stacpoole  v.  Curtis,  (1816)  2  Moll.  504;  Tommey  v.  White,  (1850)  3 
H.  L.  O.  at  p.  63. 

(c)  Sug.  H.  L.  682. 

(«?)  Sug.  14th  ed.  110;  Bowwn  v.  Evans,  (1844)  1  J.  &  K  at  p.  256 
et  seq.;  Baker  v.  Sowter,  (1847)  10  Beav.  343;  16  L.  J.  Ch.  333; 
Blackie  v.  Clark,  (1852)  15  Beav.  at  p.  606. 

(e)  Cann  v.  C.,  (1830)  3  Si.  447;  Palmer  v.  Johnson,  (1884)  13 
Q.  B.  D.  351,  where  the  conditions  provided  that  compensation  should 
be  allowed  for  any  error  in  the  particulars:  cf.  Debenham  v.  Sawbridge, 
1901,  2  Ch.  98;  and  see  the  subject  discussed,  sup.  pp.  685 — 684. 

(/)  Homer  v.  Williams,  (1839)  J.  &  C.  274;  and  see  Fry,  6th  ed. 
p.  595. 

(g)  Campbell  v.  Hay,  (1829)  2  Mol.  102. 

(A)  Man  v.  Riclcetts,  (1851)  5  De  G.  &  S.  116;  13  L.  J.  Ch.  194. 
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Chap.  XVIII. 

(7)  The  practice  when  the  purchaser  fails  to  complete.          Sect.  7. 


No  step  need  be  taken  by  the  highest  bidder  in  order  that  Purchaser 

.  n.   .  „  refusing  to 

he  may  assume  the  character  of  purchaser;  the  conditions  oi  complete. 

sale  fix  a  time  at  which  all  parties  may,  if  they  think  fit, 

attend  by  their  solicitors  at  the  judge's  chambers  bo  settle 

the  certificate  of  sale  (i) ;   if  a  bidder  fails  to  .attend,  the 

certificate  is  settled  in  his  absence;   and,  when  settled,  is 

signed  and  filed,  and  becomes  binding  on  him  without  notice. 

If  he  takes  no  step  to  complete  the  purchase,  and  he  is  Irresponsible 

,          ,       .  ,          purchaser. 

supposed  to  be  incompetent  in  point  of  means,  the  vendors 
may  apply,  on  notice,  that  he  should  be  discharged,  and  the 
estate  re-sold  (fc) ;  but  it  is  now  more  usual  for  the  vendors 
to  apply  under  the  condition  (?)  for  an  order,  not  that  the 
purchaser  be  discharged,  but  that  the  estate  be  re-sold,  and 
that  he  may  pay  any  deficiency  in  the  price  obtained  on 
the  re-sale,  and  all  costs  and  expenses  occasioned  by  his 
•default  (m) ;  under  such  an  order,  however,  the  purchaser 
has  still  a  locus  pcenitentice  ;  so  that  if  the  property,  being  a 
reversion,  falls  into  possession  before  a  re-sale,  he  may  claim 
it  on  paying  his  purchase-money  with  costs  (%).  W-here  the 
purchaser  makes  default  in  payment  of  the  purchase-money 
and  takes  no  step  to  complete  the  sale,  an  order  may,  it  is 
•conceived,  be  obtained  to  rescind  the  contract  (o). 

Where,  before  the  time  fixed  for  completion  the  purchaser  Purchaser 

became  bankrupt,  and  his  assignees  declined  to  complete,  beforeTcom- 

pletion. 

(t)  R.  S.  C.  1883,  App.  L,.  No.  15,  condition  5;  1  Key  and  Elph. 
12th  ed.  pp.  287—288. 

(&)  Hodder  v.  Muffin,  (1&13)  1  Ves.  &  B.  544;  Cunningham  v. 
Williams,  (1794)  2  Anst.  344. 

(0  R.  S.  C.  1883,  App.  L.  No.  15,  last  condition. 

(m)  Harding  v.  //.,  (1839)  4  M.  &  C.  514;  9  L.  J.  N.  S.  Ch.  124; 
Saunders  v.  Gray,  (1811)  ib.  515,  n.;  Gray  v.  G.,  (1839)  1  Beav.  199. 

00  Robertson  v.  Skelton,  (1850)  13  Beav.  91;  19  L.  J.  Ch.  561. 

(o)  Of.  Foligno  v.  Martin,  (1853)  16  Beav.  586;  22  L.  J.  Ch.  502; 
Sweet  v.  Meredith,  (1863)  4  Gif.  207;  32  L.  J.  Ch.  147;  Watson  (v. 
Cox,  (1873)  15  Eq.  219;  42  L.  J.  Ch.  279;  Henty  v.  Schroder,  (1879) 
12  Ch.  D.  666;  Hutchings  v.  Humphreys,  (1885)  33  W.  R.  563; 
Baker  v.  Williams,  (1893)  41  W.  R.  375;  Jeffery  v.  Stewart,  (1899) 
80  L.  T.  17,  cases  of  specific  performance;  and  seo  HolHweU  v. 
.Seacombc,  1906,  1  Ch.  426,  433,  434. 

26(2) 
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Chap. XVIII.  the  Court  held  that  the  deposit  was  forfeited,  and  made  an 

90  '  order  for  re-sale;  but  refused  to  make  it  without  prejudice 

to  any  right  which  the  vendors  might  have  to  prove  in  the 

bankruptcy,  in  the  event  of  a  less  price  being  obtained  on 

the  re-sale  (p).  \ 


Responsible 
purchaser. 


Purchaser 
allowed  to 


contract. 


If  the  purchaser  is  a  responsible  person  and  is  neglecting 
to  carry  out  the  contract,  the  party  having  the  conduct  of 
the  sale  may  apply  (q)  for  an  order  on  the  purchaser  to  pay 
the  purchase-money  into  Court  (r).  The  purchaser,  if  he 
appear  on  the  summons,  is  primd  facie  entitled  to  have  a 
reference  on  the  title;  but  if  he  does  not  appear,  it  seems 
that  no  order  for  payment  in  can  be  made,  until  either  the 
vendors  have  delivered  the  abstract,  and  procured  the  Master's 
certificate  in  favour  of  the  title  (s),  or  the  purchaser  has 
accepted  the  title  (£).  Where  defendants  to  the  action,  who- 
were  entitled  with  the  plaintiff  to  shares  in  the  estate,  pur- 
chased a  part  of  it  of  which  they  were  in  possession,  and  the 
conditions  precluded  any  objection  to  the  title,  they  were 
ordered  to  pay  in  the  entire  purchase-money,  though  they 
claimed  allowances  for  improvements,  and  the  estate  was- 
incumbered  (w). 

Qn  the  other  hand,  where  the  contract  is  inequitable  (#),. 
or  where  to  enforce  it  would  be  attended  with  great  hardship, 
^  *n  ^ne  case  °^  a  sudden  an^  violent  chan'ge  in  the  money 
market  (t/),  or  where  the  purchaser  has  by  mistake  given  an 
unreasonable  price  for  the  estate  (z),  and  is  expeditious  in 

O)  Depree  v.  Bedborough,  (1863)  4  Gif.  479;  33  L.  ,T.  Oh.  134. 
See  Chttlingworth  v.  Esche,  1924,  1  Ch.  97. 

(0)  Usually  by  summons  in  chambers,  R.  S.  C.  1883,  Ord.  LV. 
r.  2  (14). 

(r)  Lansdvwn  v.  Elderton,   (1808)  14  Ves.  512. 

(*)  Bulmer  v.  Alison,  (1844)  8  Jur.  440;  Dan.  C.  P.  8th  ed.  966 
et  seq. 

(<)  Mutter  v.  Marriott,  (1846)  10  Beav.  33. 

(«)  Bulmer  v.  Alison,  (1845)  15  L.  J.  Ch.  11. 

(ar)  Sug.  14th  ed.  119;  Dan.  O.  P.  8th  ed.  p.  954. 

(y)  Savile  v.  8.,  (1721)  1  P.  W.  745,  but  qu. 

(z)  Morshead  v.  Frederick,  cited,  but  with  disapprobation,  Sug_ 
14th  ed.  120;  see  Cooto  y.  C.,  (1840)  2  Ir.  Eq.  R.  159. 
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applying  to  the  Court  (a),  he  will,  according  to  some  autho-  Chap.  XVIII. 

rities,  be  allowed  to  abandon  the  contract,  his  deposit  (if  w  '    ' 

any)  being  forfeited.  But  this  will  not  be  conceded  on  the 
mere  ground  of  the  price  being  excessive  (6);  nor  in  favour 
of  a  person  who,  without  authority,  buys  the  estate  to  prevent 
a  sale  at  an  undervalue  (e) ;  nor  under  any  but  very 
exceptional  circumstances. 

O)  See  Price  v.  North,  (1837)  2  Y.  &  O.  620,  626;  7  L.  J.  N.  S. 
Ex.  Eq.  9. 

O)  Re  Birch,  cited  Sug.  14fch  ed.  119. 

(c~)  Ndthorpe  v.  Pennyman,  (1808)  14  Ves.  517;  Ex  p.  Tomkins, 
Sug.  14th  ed.  120;  Dan.  C.  P.  8th  ed.  p.  955. 


Chap.  XIX. 


CHAPTER  XIX. 


Section  1 . 


Inquiries  as  to 
incumbrances 
from  vendor. 


Inquiries  as 
to  settlement 
by  married 
woman, 


AS  TO  SEARCHES   FOR  AND  INQUIRIES   RESPECTING 
INCUMBRANCES. 

(1)  What  inquiries  should  be  made  of  vendor's  solicitors; 
and  of  supposed  incumbrancers,  trustees,  and  tenants. 

IT  has  been  held  (a)  that  the  duty  of  the  vendor  with  regard 
to  title  is  limited  to  furnishing  an  abstract,  and  verifying  or 
completing  it  on  any  point  on  which  the  purchaser  may  show 
defects,  and  does  not  extend  to  answering  questions  for  the 
purpose  of  negativing  the  existence  of  incumbrances;  hence 
such  an  inquiry  is  one  which  neither  a  vendor  nor  his  solicitor 
is  bound  to  answer.,  It  is  conceived,  however,  that  this 
decision  merely  negatives  the  right  of  a  purchaser  to  make 
inquiries  from  the  vendor  with  regard  to  matters  the  sup- 
pression of  which  by  the  vendor's  solicitor  would  constitute 
a  misdemeanour,  but  has  no  application  to  matters  which 
affect  the  property  but  which  it  is  not  customary  to  notice  in 
the  abstract;  such,  for  instance,  as  easements  not  created 
by  express  grant,  paving  charges,  notices  to  remove  dangerous 
structures,  and  the  like. 

Where  a  married  woman  is  disposing  of  property  it  is 
advisable  to  inquire  as  to  the  terms  of  her  settlement.  This 
may  contain  a  covenant  to  settle  after-acquired  property 
which  may  bind  the  property  to  be  acquired.  If  the  pur- 
chaser gets  the  legal  estate  without  notice  of  the  settlement, 
his  title  will  be  good  (6). 

(a)  Re  Ford  and  Hill,  (1879)  10  Ch.  D.  365;  48  L.  J.  Ch.  327;  and 
see  Wttkes  v.  Spooner,  1911,  2  K.  B.  473,  486. 

(6)  It  appears  doubtful  whether  such  a  covenant  is  registrable  as  an 
"estate  contract"  under  the  L.  C.  Act,  1925,  s.  10  (1),  Class  C.  (iv), 
upon  the  legal  estate  becoming  vested  in  the  married  woman. 
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When  there  was  reason  to  suspect  the  existence  of  any    Chap.  XIX. 
particular  incumbrances,  an  application  might  be  made  to  t-   ' 

the  supposed  incumbrancers  (c),  but  a  mortgagee  need  not  andofsup- 

.     posed  mcum- 

answer  any  inquiry  as  to  his  security,  unless  the  applicant  is  brancers. 
entitled  and  offers  to  redeem  him  (d). 

An  incumbrancer,  it  is  said,  need  not  voluntarily  communi-  Whether 
cate  his  claim  to  an  intending  purchaser  (e).    This,  however,  neea  comma- 


it  is  conceived,  does   not    apply  where    there  is  reason  to 

rr  J  claim  to 

suppose  that  the  vendor  is  fraudulently  selling  the  estate  as  intended 
unincumbered.  And  if,  with  knowledge  of  such  a  fraud  pur 
being  in  progress,  the  incumbrancer  does  not  disclose  his 
claim,  he  will  be  prevented  from  setting  it  up  against  the 
purchaser;  nor  will  infancy,  or  coverture,  be  an  excuse  (/). 
A  fortiori,  he  will  be  postponed,  if  he  is  a  direct  party  to  the 
fraud,  or  has  facilitated  or  encouraged  its  commission  (gr)  ; 
and,  as  no  prudent  person  acquires  an  equity  of  redemption 
without  informing  the  mortgagee,  it  may  be  conjectured  that 
a  mortgagee  who  is  aware  of  the  intended  purchase,  and, 
having  received  no  inquiry  from  the  purchaser  as  to  his 
charge,  allows  him  to  complete  in  ignorance  of  its  existence, 
will  on  slight  additional  grounds  be  treated  as  an  accomplice 
of  the  vendor  (ft). 

On  the  purchase  of  an  equitable  interest,  inquiry  as  to  Inquiry  of 
iucumbrances  should  be  made  of  the  trustees,  or  other  parties  p^chase  of 
in  whom  the  legal  interest  is  vested  (i).     A  trustee  is  not  personalty. 
bound  to  answer  such  inquiries.     If  he  does  so,  he  will  incur 
no  liability  provided  he  has  answered  in  good  faith,  and  has 

(c)  See  Ibbotson  v.  Rhodes,  (1706)  2  Vern.  554;  Stronge  v.  Hawkes, 
(1853)  4  D.  M.  &  G.  186;  (1859)  4  D.  &  J.  632;  Coote,  9th  ed.  1266—7. 

(rf)  Bugden  v.  Bignold,  (1843)  2  Y.  &  C.  C.  C.  at  p.  390. 

(«)  Osborn  v.  Lea,  (1724)  9  Mod.  96,  97;  Dolman  v.  Nokes,  (1855) 
22  Beav.  402;  and  see  Bell  v.  Marsh,  1903,  1  Ch.  533. 

(/)  Savage  v.  Foster,  (1723)  9  Mod.  36;  Clare  v.  Earl  of  Bedford, 
(1(590)  13  Vin.  Abr.  536;  Re  Lush's  Trusts,  (1869)  4  Ch.  591;  38  L.  J. 
Ch.  650;  and  see  sup.  p.  715  et  seq. 

(g)  Berrisford  v.  Milward  (1740)  2  Atk.  49. 

(A)  And  see  Sibson  v.  Fletcher,  (1632)  1  Ch.  R.  at  p.  59. 

(0  Ward  v.  Duncombe,  1893,  A.  C.  369;  62  L.  J.  Ch.  881;  and  'see 
s.  137  of  the  L.  P.  Act,  1925. 
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Chap.  XIX.    disclosed  all  he  knows.     But  he  should  be  careful  before 

making  positive    statements,  or   he    may  be  held  to  have 

estopped  himself  from  afterwards  denying  their  truth  (fr). 


Notice  to 
trustees  of 
sale  of 

personalty  or 
equitable 
interest  in 
land. 


Notice  of  calr 
of  land. 


Boundary 
walls  and 
fences. 

Roads. 


On  completion,  notice  of  the  sale  should  be  given  to  the 
trustees  (Z),  because  in  the  event  of  there  being  prior  undis- 
closed incumbrances,  or  of  the  vendor  concealing  the  sale  and 
subsequently  selling  the  property  to  a  third  person,  priority 
will  be  determined,  other  things  being  equal,  by  the  dates  on 
which  effectual  (m)  notice  was  given  to  the  trustees  by  the 
various  claimants  (n}.  Before  1926  this  rule  did  not  apply 
to  dealings  with  equitable  interests  in  real  estate,  but  by 
s.  137  of  the  L.  P.  Act,  1925,  it  is  provided  that  the  law 
applicable  to  dealings  with  equitable  things  in  action  which 
regulates  the  priority  of  competing  interests,  shall,  as  respects 
dealings  with  equitable  interests  in  land  effected  after  the 
commencement  of  the  Act,  apply  to  and  regulate  the  priority 
of  competing  interests  therein.  The  notice  must  be  in 
writing  (o).  Where  the  interest  dealt  with  is  an  equitable 
interest  in  settled  land,  the  persons  to  whom  to  give  the  notice 
are  the  trustees  of  such  settlement  (p). 

The  ownership  of  the  boundary  walls  and  fences,  and  the 
respective  rights  and  liabilities  of  the  property  purchased 
and  the  adjoining  properties  in  respect  thereof,  should  be 
ascertained;  and  inquiry  should  be  made  whether  any  and 
which  of  the  walls  are  party  walls.  The  liabilities  in  con- 
nexion with  the  making  up  and  upkeep  of  roads  and  paths 
should  also  be  inquired  into. 

(ifc)  Burrowes  v.  Lock,  (1805)  10  Ves.  at  p.  470;  Derry  v.  Peek,  (1889) 
14  A.  C.  337;  58  L.  J.  Ch.  864;  Low  v.  Bouverie,  1891,  3  Ch.  82;  60 
L.  J.  Ch.  594;  Porter  v.  Moore,  1904,  2  Ch.  367. 

(T)  See  further  on  this  subject,  sup.  p.  709  et  seq. 

(ni)  I.e.,  to  all  the  trustees  in  existence  at  the  date  of  the  sale:  Be 
Wasdale,  1899,  1  Ch.  163;  68  L.  J.  Ch.  117;  Be  Phillip's  Trusts,  1903, 
1  Ch.  183;  72  L.  J.  Ch.  94j  Be  Dallas,  1904,  2  Ch.  385;  Ipswich,  $c. 
Club,  Ltd.  v.  Arthy,  1920,  2  Ch.  257;  L.  P.  Act,  1925,  ss.  137,  196; 
and  see  sup.  p.  735  et  seq. 

(n)  Be  Fresh  field,  (1879)  11  Ch.  D.  198;  Ward  v.  Duncombe,  1893, 
A.  C.  369;  62  L.  J.  Ch.  881. 

(o)  Sub-«.  (3);  as  to  what  amounts  to  service  of  the  notice,  see  s.  1%. 

(p)  Sub-s.  (2)  (i). 
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Since  notice  of  a  tenancy  is  notice  of  the  tenant's  equi-    Chap.  XIX. 
ties  (#),  it  is  a  proper  precaution,  where  the  property  is  not 
in  hand,  to  inquire  of  the  occupying  tenants  what  are  the 
extent  and  nature  of  their  interests  (r),  and  to  whom  they 
pay  their  rents  (s). 

It  is  sometimes  desirable  to  inquire  whether  the  premises  Rent,  &c. 
are  subject  to  the  Rent  and  Mortgage  Interest  (Restrictions)  Acts,  1920  to 
Acts,  1920  to  1925  (*),  and,  if  they  are,  what  is  the  standard  1926' 
rent  or  standard  rate  of  interest,  whether  any  and  what 
increases  have  been  made  in  it,  when  such  increases  were  made 
and  how  they  are  calculated,  whether  the  tenancy  is  a  statu- 
tory tenancy  and  when  and  how  it  became  such;  xand  it 
should  be  seen  that  any  order  required  on  a  sale  by  a  mort- 
gagee has  been  obtained  (w). 

No  inquiries  need  be  made  of  a  person  who  has  recently  Where  a 
held,  but  relinquished  possession  of  the  property  (a?),  if  it  recently  given 
is  clear  that  there  has  been  an  intentional  abandonment  of  UP  possession, 
possession  (y~). 

On  a  purchase  of  licensed  premises,  inquiry  should  be  made  Licensed 
of  the  clerk  of  the  licensing  justices  as  to  the  existence  of  notice^of 
any  matter  affecting  the  licence  or  the  premises  (z) ;   and,  applicatl«n 
in  cases  where  it  is  proposed  to  instal  a  new  tenant  or  occupier  of  justices' 
upon  completion,  the  purchaser  must,  fourteen  days  before  llcence< 
the  transfer  sessions,  serve  notice  of  his  intention  to  apply 
for  the   transfer   of    the   justices'  licence  upon  the  rating 
authority  («),  and  upon  the  local  superintendent  of  police  (&). 

(q)  See  sup.  p.  746  et  seq. 

(>•)  1  Jarm.  Conv.  3rd  ed.  by  Sweet,  119.  As  to  inquiries  on  a 
purchase  of  leaseholds,  see  sup.  p.  169  et  seq. 

(s)  Broughton,  Reminders,  5th  ed.  18,  citing  Green  v.  Rheinberg, 
(1910)  104  L.  T.  149. 

(0  10  &  11  Geo.  5,  c.  17;  13  &  14  Geo.  5,  c.  32;  14  &  15  Geo.  5, 
c.  18;  and  15  &  16  Geo.  5,  c.  32;  and  see  19  Geo.  5,  c.  3. 

(«)  Of.  Anchor  Trust  Co.  v.  Bell,  1926,  Ch.  805;  95  L.  J.  Ch.  564. 

(a:)  Miles  v.  Langley,  (1829)  1  R.  &  M.  39. 

(y)  Holmes  v.  Powell,  (1856)  8  D.  M.  &  G.  572,  581. 

(z)  Broughton,  Reminders,  5th  ed.  18. 

(a)  Substituted  for  the  overseers  by  Rating  and  Valuation  Act,  1925, 
s.  62,  and  Overseers  Order,  1927  (S.  R.  &  0.,  1927,  No.  55),  Art.  5  (3). 

(ft)  Seo  Licensing  (Con.)   Act,  1910,  ss.   23  and  25;   and  see  notes 
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Chap.  XIX.        When  freeholds  are  purchased,  the  purchaser  should  inquire 

— _-'.       as  to  the  existence,  nature  and  amount  of  any  undisclosed 

Outgoings :      quit,  chief,  or  other  rent,  land  tax,  tithe  rent-charge,  or  other 

outgoing,  and  whether  an  apportionment  will  be  required. 

Notices.          In  any  case,  he  should  ask  whether  any  notice  in  respect  of 

the  property,  or  any  part  thereof,  has  been  served  and  not 

complied  with. 

Inquiry  an  to       ft  ^8  prudent  for  a  purchaser  to  inquire  whether  any  un- 

undisclosed  *  *  " 

easements.  disclosed  easement,  such  as  a  way  of  necessity  or  a  right  of 
light  or  of  drainage  (c),  exists  over  or  through  the  property; 
such  an  easement  may  pass  or  be  reserved  by  implication, 
without  express  words  (d) ;  and  the  existence  of  such  an 
easement  where  it  is  patent,  and  no  inquiry  has  been  made 
respecting  it,  is  no  defence  to  a  vendor's  action  for  specific 
performance  (e).  Nor  must  it  be  assumed,  on  a  purchase  of 
a  house,  that  windows  overlooking  the  ground  of  a  third 
party  are  entitled  to  the  access  of  light  over  that  land.  The 
non-disclosure  of  a  deed  by  the  vendor  expressly  disclaiming 
all  such  rights  has  been  held  to  be  no  ground  for  refusing 
specific  performance  (/). 

thereon   in  Paterson's  Licensing  Acts,  which   deals  also  with   theatres, 
music  and  dancing,  race-courses,  &c. 

(c)  See  Hervey  v.  Smith,  (1856)  22  Beav.  299;  (1855)  1  K.  &  J.  389; 
sup.  pp.  745 — 6. 

(d)  Pearson  v.  Spencer,  (1863)  1  B.  &  S.  571;  3  B.  &  S.  761;  Pyer 
v.  Carter,  (1857)  1  H.  &  N.  916;  26  L.  J.  Ex.  258;  Ewart  v.  Cochrane, 
(1861)  4  Macq.  117;   Watts  \.  Kelson,  (1871)  6  Ch.  166;  40  L.  J.  Ch. 
126;  Kay  v.   Oxley,  (1875)  L.  R.  10  Q.  B.  360;  44  L.  J.  Q.  B.  210; 
Barkshire  v.  Grubb,  (1881)  18  Ch.  D.  616;  50  L.  J.  Ch.  731;  Bayley  v. 
G.  W.  R.  Co.,  (1884)  26  Ch.  D.  434;  Clancy  v.  Byrne,  (1877)  11  I.  R. 
O.  L.  355;  Thomas  v.  Owen,  (1887)  20  Q.  B.  D.  -225;  57  L.  J.  Q.  B. 
198;   Brown  v.  Alabaster,  (1887)   37  Ch.  D.  490;   57  L.  J.  Ch.  255; 
Quicke  v.  Chapman,  1903-,  1  Ch.  659;  Internat.  Tea  Stores  Co.  v.  Hobbs, 
1903,  2  Ch.  165;  Milner's  Safe  Co.,  Ltd.  v.  G.  N.  #  C.  Ely.  Co.,  1907, 

1  Ch.  208;   Cable  v.  Bryant,  1908,  1  Ch.  259;  Schwann  v.  Cotton,  1916, 

2  Ch.  459;    Westwood  v.  Heywood,  1921,  2  Ch.  130;   Cory  v.  Davies, 
1923,  2  Ch.  95;  Simpson  v.  Weber,  (1925)  41  T.  L.  R.  302;  Aldridge  v. 
Wright,  1929,  1  K.  B.  381. 

(«)  Bowles  v.  Round,  (1808)  5  Ves.  508;   Shepherd  v.   Croft,  1911, 

1  Ch.   521;   cf.  Be  Puckett  and  Smith,   1902,  2  Ch.  258;    Pemsel  and 
Wilson  v.   Tucker,  1907,  2  Ch.   191;    Tandle  $  Song  v.   Button,  1922y 

2  Ch.  199. 

(/)  Greenhalgh  v.  Brindley,  19011,  2  Ch.  324;  70  L.  J.  Ch.  740;  Smith 
v.  Colbourne,  1914,  2  Ch.  533. 
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It  may  often  be  well  to  inquire  whether  there  are  any    Chap.  XIX. 
undisclosed  profits  a  prendre,  or   covenants    or    conditions 
restrictive  of  the  enjoyment  of  the  property  (#). 


tive  cove- 
nants. 

A  purchaser  must  ascertain  who  has  the  custody  of  the  Aa  to  title 
title  deeds,  and  demand  a  satisfactory  explanation  if  any  of  deeds. 
them  are  not  forthcoming  (&).    His  omission  to  make  such  an  indorsements 
inquiry  might,  for  instance,  fix  him  with  notice  of  an  equit-  on  Probate8- 
able  mortgage  by  deposit  (i~).     If  title  to  the  legal  estate 
is  derived  through  personal  representatives,  he  should  see  that 
notice  of  the  assent  or  conveyance  by  which  the  personal 
representatives  disposed  of  the  estate  is  endorsed  upon  the 
probate  or  letters  of  administration;  if  it  is  not  so  endorsed 
he  should  see  that  no  notice  of  a  subsequent  assent  or  convey- 
ance of  the  property  is  endorsed,  obtain  a  written  statement 
signed  by  the  representatives  that  they  have  not  since  assented 
or  conveyed,  and  procure  the  endorsement  on  the  probate  or 
letters  of  administration  of  the  appropriate  notice  (7c)  . 

A  mere  physical  fact  may,  it  seems,  amount  to  notice  of  Physical  fact 

in,.,  IP   maY  be  notice 

a  charge  attecting  the  property;  e.g.,  upon  the  purchase  of  Of  a  charge, 
land  forming  part  of  a  district  lying  beneath  the  level  of  the  &0< 
neighbouring  sea,  the  purchaser  was  held  to  be  affected  with 
notice  of  a  private  deed,  under  which  the  owners  of  the  land 
were  liable  to  contribute  to  the  expense  of  keeping  up  a 
sea-wall  (Z).     But  it  has  been  held  that  the  mere  fact  of 
there  being  windows  in  a  house  overlooking  the  purchased 

O)  Parker  v.  Whyte,  (1863)  1  H.  &  M.  167;  32  L.  J.  Ch.  520;  Robson 
v.  Flight,  (1864)  34  Beav.  110;  34  L.  J.  Ch.  101;  Clements  v.  Welles, 
(1865)  1  Eq.  200;  35  L.  J.  Ch.  265;  Morland  v.  Cook,  (1868)  6  Eq. 
252;  37  L.  J.  Ch.  825;  Wilson  v.  Hart,  (1866)  1  Oh.  463;  35  L.  J.  Ch. 
569;  Carter  v.  Williams,  (1870)  9  Eq.  678;  39  L.  J.  Ch.  560;  Holloway 
Tiros.,  Ltd.  v.  If  ill,  1902,  2  Ch.  612;  Re  Nisbet  and  Potts,  1906,  1  Ch. 
386.  See  now  s.  10  (1),  Class  D.  (iii),  and  s.  13  of  the  L.  C.  Act,  1925. 

(A)  See  s.  13  of  the  L.  P.  Act,  1925. 

(»)  Sug.  14th  ed.  767;  and  see  sup.  p.  750  et  seq. 

(K)  Broughton,  Reminders,  5th  ed.  19;  A.  E.  Act,  1925,  s.  36  (5) 
and  (6). 

(0  Morland  v.  Cook,  (1868)  6  Eq.  252;  37  L.  J.  Ch.  825;  cf.  Union 
Lighterage  Co.  v.  London  Graving  Dock  Co.,  1902,  2  Oh.  557;  71  L.  J. 
Ch.  791;  see  sup.  pp.  745  —  6. 
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Chap.  XIX.    property  is  not  constructive  notice  of  any  agreement  for 
— U —  a  right  to  light  through  them  (w). 

Copyholds  On  a  purchase  of  copyhold  land  Avhich  was  enfranchised 

by  L^P/Act,   by  the  L.  P.  Act,  1922,  or  of  any  interest  in  such  land, 
1922>  it  should  be  seen  that  every  assurance  (n)  thereof,  made 

after  1925,  while  any  of  the  manorial  incidents  saved  by 
s.  128  of  that  Act  remained  unextinguished,  has  indorsed 
upon  it  a  certificate  signed  by  the  steward  to  the  effect  that 
the  assurance  was  produced  to  him  before  the  expiration  of 
six  months  from  the  date  of  its  execution,  or  of  the  extended 
time  allowed  by  the  Court  (o) ;  in  certain  cases,  however, 
the  steward's  receipt  for  an  attested  copy  of  the  assurance, 
and  for  the  sum  of  ten  shillings,  is  sufficient  (p).  The  pur- 
chaser should  ascertain  that  there  are  no  arrears  of  manorial 
payments  (#),  and  what  are  the  nature  and  value  of  the 
manorial  incidents  still  subsisting  (r),  and  the  amount  of  the 
steward's  fees  (s).  And  he  should  inquire  as  to  the  nature 
and  extent  of  the  manorial  rights  (t)  of  lord  and  tenant,  and 
whether  any  notice  has  been  served  requiring  the  ascertain- 
ment of  compensation  for  the  extinguishment  of  manorial 
incidents  (w). 


(m)  Allen  v.  SecTcham,  (1878)  11  Ch.  D.  790;  48  L.  J.  Ch.  611.  And 
see  L..  C.  Act,  1925,  ss.  10,  13  and  15  (as  amended  by  the  L.  P.  (Amend.) 
Act,  1926),  and  L.  P.  Act,  1925,  s.  199. 

(n)  Including  assents,  vesting  orders,  &c.,  and,  semble,  probates  and 
letters  of  administration ;  but  not  including  a  will,  or  a  grant  or  assign- 
ment of  a  lease  or  tenancy  for  a  year  or  less  or  from  year  to  year:  L.  P. 
Act,  1922,  s.  129  (9). 

(o)  L.  P.  Act,  1922,  s.  129,  and  Enfranchised  Land  (Certificate  of 
Endorsement)  Regs.,  1925  (S.  R.  &  O.,  1925,  No.  811). 

GO  L.  P.  Act,  1922,  s.  129  (10). 

(q)  It  is  conceived  that  the  only  object  of  L.  P.  Act,  1922,  s.  130  (5), 
is  to  abolish  the  lord's  customary  remedies,  e.g.,  seizure  quousque  and 
distress;  see  s.  128  (2). 

(r)  As  to  what  manorial  incidents  are  saved,  see  L.  P.  Act,  1922, 
ss.  128,  130,  132  and  (as  to  royal  manors)  137. 

(s)  See  ib.  s.  131,  and  Enfranchised  Land  (Stewards'  Fees)  Regs.,  1926 
(S.  R.  &  O.,  1923,  No.  3). 

(0  See  L.  P.  Act,  1922,  s.  138  (12),  and  12th  Sched.  (4),  (5),  (6) 
and  (T). 

(«)  Gossett,  Mod.  Invest,  of  Title  (1926),  38. 


SEAECHES  FOR  INCUMBRANCES,  ETC.  1017 

Perpetually  renewable  leases  which  were  subsisting  on  the    Chap.  XIX. 
1st  January,  1926,  are  converted  by  the  L.  P.  Act,  1922  (# 


into  terms  of  2,000  years  (y).  Where,  under  the  lease, 
underlease  or  otherwise,  a  fine  or  other  money  (including  a  lease?, 
heriot)  is  payable  by  the  lessee  or  underlessee  on  renewal, 
an  amount,  to  be  ascertained  under  the  Act  by  agreement  (z), 
and  in  default  of  agreement  by  the  Minister  of  Agriculture 
and  Fisheries  («),  becomes  payable  annually  (6)  as  addi- 
tional rent  in  lieu  of  such  fine  or  other  money  (c).  Unless 
there  is  a  sufficient  statement  in  writing  respecting  such  an 
agreement  indorsed  on  the  lease,  or  counterpart,  or  assign- 
ment, and  signed  by  the  lessor  and  lessee  (which  is  conclusive 
evidence  of  the  matters  stated  (d*)},  the  purchaser  should 
inquire  as  to  the  position  with  regard  to  the  above  matters. 
If  the  vendor  only  produces  an  office  copy  of  the  original 
or  counterpart  of  the  lease  or  assignment,  the  document  itself 
should  be  inspected  at  the  Central  Office  of  the  Supreme 
Court  (e),  since  there  may  be  material  indorsements  on  it 
which  are  not  mentioned  in  the  office  copy  (/). 


(2)  What  searches  should  'be  made  for  incumbrances ; —        Section  2. 
law  respecting  judgments,  dc. 

Under  Acts  of  1925  and  1928  (jff )  registers  and  indices  of  Searches  at 
certain  incumbranoes  are  kept.     Any  person  may  search  in  Registry: 

(#)  S.  145  and  15th  Sched.,  amended  by  the  L.  P.  Amend.  Act,  1924, 
and  the  L.  P.  Act,  1925. 

(y)  In  the  case  of  a  perpetually  renewable  sub-lease  the  sub-lessor  has 
generally  a  reversion  of  at  least  one  day:  L.  P.  Act,  1922,  15th  Sched. 
para.  2.  A  perpetually  renewable  lease  granted  after  1925  is  similarly 
converted,  but  any  obligation  to  pay  fines,  &c.  on  renewals  thereof  is 
avoided:  ib.  para.  5.  (z)  See  ib.  para.  14. 

(a)  See  the  Renewable  Leaseholds  Regs.,  1925  (S.  R.  &  O.,  1925, 
No.  857). 

(b~)  Semble,  on  the  1st  January  in  every  year,  in  default  of  agreement 
to  the  contrary. 

(o)  L.  P.  Act,  1922,  15th  Sched.  para.  12. 

(d)  Ib.  para.  14  (2). 

(e)  See  ib.  para.  20,  and  Filing  of  Leases  Rules,  1925  (S.  R.  &  O., 
1925,  No.  1128/L.  33). 

(/)  See  Filing  of  Leases  Rules,  1925,  r.  5  (1). 

(//)  L.  C.  Act,  1925;   Agricultural  Credits  Act,  1928. 
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Chap.  XIX.    any  register  of  index  kept  in  pursuance  of  the  Acts  on  pa)  ing 
the  prescribed  fee  (g}.    Where  any  person  requires  search  to 


Sect.  2. 


Official  certi-  jje  ma(je  at  the  Land  Registry  for  entries  of  any  matters  or 
result  of  documents  whereof  entries  are  required  or  allowed  to  be  made 
in  the  Land  Registry  by  the  Act,  he  may,  on  payment  of  the 
prescribed  fee,  lodge  a  requisition  in  that  behalf  (h}.  The 
Registrar  thereupon  makes  the  search  required,  and  issues  a 
certificate  setting  forth  the  result  of  the  search  (i~).  In  favour 
of  a  purchaser  or  an  intending  purchaser,  as  against  persons 
interested  under  or  in  respect  of  matters  or  documents  whereof 
entries  are  required  or  allowed  as  aforesaid,  the  certificate, 
according  to  the  tenor  thereof,  is  conclusive  (fc).  vlf  the 
purchase  is  completed  before  the  expiration  of  the  second 
working  day  after  the  date  of  the  certificate,  the  purchaser 
will  not  be  affected  by  any  entry  made  in  the  register  between 
the  date  of  the  certificate  and  the  date  of  completion,  unless 
such  entry  is  made  pursuant  to  a  priority  notice  entered  on 
the  register  before  the  certificate  is  issued  (£). 


Liability  of 
solicitor  omit- 
ting to  make 
searches. 


A  solicitor  may,  it  seems,  be  liable  for  loss  occasioned  by 
omitting  to  make  any  one  of  the  searches  which  might  disclose 
matter  affecting  the  title  (m) ;  he  would  certainly  be  held 
liable  for  omitting  to  require  the  official  searches  toibe  made. 
But,  it  is  conceived,  that  where  the  title  is  laid  before  counsel, 
who  advises  specified  searches,  the  solicitor  will  be  protected 
if  he  merely  follows  the  advice,  unless  aware  of  some  par- 

(ff)  L.  C.  Act,  1925,  s.  16;  A.  C.  Act,  1928,  s.  9  (4).  As  to  fees,  see 
L.  C.  Fees  Order,  1927,  Local  L.  O.  Rules,  1927  (S.  R.  &  0.,  1927, 
Nos.  1185 /L.  48  and  869/L.  33),  and  A.  C.  Fees  Order,  1928  (S.  R.  & 
O.,  1928,  No.  668/L.  26). 

(A)  L.  C.  Act,  1925,  s.  17,  sub-s.  (1). 

(t)  Ib.  sub-s.  (2);  A.  C.  Act,  1928,  s.  9  (7). 

(K)  Ib.  sub-s.  (3).  An  official  certificate  of  result  of  search  is  only 
issued  after  the  office  is  closed  for  registrations,  and  extends  to  registra- 
tions effected  during  the  day  of  the  date  of  the  certificate:  L.  C.  Rules, 
1926  (S.  R.  &  O.,  1926,  No.  737/L.  20),  r.  1  (8);  A.  C.  Regs.,  1928, 
r.  8.  (0  L.  P.  (Amend.)  Act,  1926,  s.  4,  sub-ss.  (2)  and  (3). 

(m)  1  Jarm.  Conv.  3rd  ed.  by  Sweet,  104;  Watts  v.  Porter,  (1854) 
3  El.  &  Bl.  743;  23  L.  J.  Q.  B.  345;  see,  as  to  negligence  in  stating  a 
case  for  counsel's  opinion,  Ireson  v.  Pearman,  (1825)  5  Dowl.  &  II.  687 ; 
as  to  negligence  in  passing  a  defect  in  title,  Baikie  v.  Chandless,  (1811) 
3  Camp.  17;  and  generally  as  to  the  liability  of  a  solicitor,  Brooks  v. 
Day,  (1780)  2  Dick.  572;  Purves  v.  Landell,  (1845)  12  Cl.  &  F.  91; 
Parker  v.  Rolls,  (1853)  14  C.  B.  691. 
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ticular  reason  for  going  beyond  it;  but  if  to  his  knowledge    Chap.  XIX. 

such  reason  exists,  he  is  bound  to  act  upon  it:  e.g.,  it  was  — — 

said  that  he  was  bound  to  search  in  the  Insolvent  Court,  if 
he  had  reason  to  suspect  that  the  vendor  had  been  insolvent, 
or  even  if  there  was  notice  that  he  was  or  had  been  in 
embarrassed  circumstances  (ri) ;  and  the  fact  of  the  solicitor 
making  inquiry  on  the  point  from  a  party  whose  known 
interest  it  was  to  deceive  him,  was  held  an  admission  as 
against  himself  that  an  efficient  search  ought  to  have  been 
made  (0). 

Where  a  solicitor  obtains  a  certificate  of  result  of  search,  Protection 
he  is  not  answerable  in  respect  of  any  loss  that  may  arise  official  certi- 
f  rom  error  in  the  certificate  (p) ;    and  where  he  is  acting  ficate  °f 
for  trustees,  executors,  agents,  or  other  persons  in  a  fiduciary- 
position,  those  persons  also  are  not  answerable  (q) ;   and  if 
such  persons  obtain  the  certificate  without  a  solicitor  they 
also  are  similarly  protected  (r).     The  foregoing  observations 
apply  also  to  official  certificates  of  search  in  respect  of  local 
land  charges  (s)  and  agricultural  charges  (ss). 

The  following  registers  are  kept  at  the  Land  Registry,  What 
namely: — (1)  a  register  of  pending  actions;   (2)  a  register  kept8;^ 
of  annuities;    (3)  a  register  of  writs  and  orders  affecting 
land ;  (4)  a  register  of  deeds  of  arrangement  affecting  land ; 
(5)  a  register  of  land  charges  (t),  and  (6)  a  register  of  agri- 
cultural charges.    An  alphabetical  index  of  all  entries  made  Index: 
in  any  register  is  also  kept(w).     The  particulars  entered 
in    the    register    are    generally  (#)    entered    in    the    name 

(w)  By  Erie,  J.,  in  Cooper  v.  Stephenson,  (1852)  21  L.  J.  Q.  B.  292; 
a  case  of  a  mortgage. 

(o)  -ST.  C. 

O)  L.  O.  Act,  1925,  s.  17,  sub-s.  (7). 

(?)  76.  sub-s.  (8). 

(r)  76.  sub-s.  (9). 

(s)  Local  Land  Charges  Rules,  1927  (S.  R.  &  O.,  1927,  No.  869/L.  33), 
r.  13. 

(sa)  Agricultural  Credits  Act,  1928,  s.  9   (7). 

(0  L.  C.  Act,  1925,  s.  1,  sub-s.  (1). 

(«)  76.  sub-s.  (2). 

(a;)  A  land  charge  registered  before  1926,  under  any  enactment  replaced 
by  the  L.  C.  Act,  1925,  in  the  name  of  a  person  not  being  the  estate 
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Chap.  XIX.    of  the  estate  owner  or  other  person  whose  estate  or  interest 
_  is  intended  to  be  affected  (•z/). 


Pending 
actions : — 

Bankruptcy 
petitions  and 
receiving 
orders; 


By  s.  3,  a  pending  action  (z]  is  not  to  bind  a  purchaser 
without  express  notice  thereof,  unless  registered  pursuant  to 
the  Act  (a] ;  but  as  respects  a  petition  in  bankruptcy,  this 
provision  only  applies  in  favour  of  a  purchaser  of  a  legal 
estate  in  good  faith,  for  money  or  money's  worth,  without 
notice  of  an  available  act  of  bankruptcy  (6).  As  respects 
any  transfer  or  creation  of  a  legal  estate,  a  petition  in 
bankruptcy  filed  after  1925,  which  is  not  registered  as  a 
pending  action,  is  not  notice  or  evidence  of  any  act  of 
bankruptcy  therein  alleged  (c).  The  title  of  a  trustee  in 
bankruptcy  acquired  after  1925  is  void  as  against  a  pur- 
chaser of  a  legal  estate  in  good  faith  for  money  or  money's 
worth  without  notice  of  an  available  act  of  bankruptcy, 
although  such  purchaser  claim  under  a  conveyance  made  after 
the  date  of  the  registration  of  the  petition  in  bankruptcy  as 
a  pending  action,  unless  at  the  date  of  the  conveyance  either 
the  registration  of  the  petition  as  a  pending  action  is  in 


owner,  may  remain  so  registered  until  it  is  registered  in  the  name  of  the 
estate  owner  in  the  prescribed  manner:  L.  C.  Act,  1925,  s.  10,  sub-s.  (2). 
Under  the  Act  of  1888  (51  &  52  Viet.  o.  51),  s.  10,  land  charges  were, 
before  1925,  registered  (1)  in  the  case  of  freehold  land,  in  the  name  of 
the  person  beneficially  entitled  to  the  first  estate  of  freehold  at  the  time 
of  the  creation  of  the  land  charge ;  and  (2)  in  the  case  of  copyhold  land, 
in  the  name  of  the  tenant  on  the  court  rolls  at  the  time  of  the  creation 
of  the  land  charge;  but  where  the  person,  by  or  on  behalf  of  whom  the 
application  was  made  pursuant  to  which  the  land  charge  was  created,  was 
beneficially  entitled  to  a  lease  for  lives  or  a  life  at  a  rent  or  to  a  term  of 
years,  the  land  charge  was  registered  also  in  the  name  of  that  person. 
Local  land  charges  are  not  within  the  rule  stated  in  the  text:  see  Local 
Land  Charges  Rules,  1927,  r.  3. 

(y)  L.  C.  Act,  1925,  s.  2,  sub-s.  (3)  (pending  actions) ;  18  &  19  Viet, 
c.  15,  s.  12  (annuities);  L.  C.  Act,  1925,  s.  6,  sub-s.  (2)  (write  and 
orders) ;  ib.  8,  8,  sub-s.  (1)  (deeds  of  arrangement) ;  ib.  s.  10,  sub-s.  (2) 
(land  charges). 

(z)  Defined  in  s.  2,  sub-s.  (1),  as  "any  action,  information  or  pro- 
ceeding pending  in  Court  relating  to  land  or  any  interest  or  charge  on 
land,  and  a  petition  in  bankruptcy  filed  after  the"  31st  December,  1925. 

(a)  S.  3,  sub-s.  (1). 

(V)  Ib. 

(c)  S.  3,  sub-s.  (2). 
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force,  or  the  receiving  order  is  registered  pursuant  to  ss.  6    Chap.  XIX. 

and  7  of  the  Act  (d}.    By  sub-s.  (8)  of  s.  2,  the  registration 

of  a  pending  action  ceases  to  have  effect  five  years  after  the 
date  of  registration,  but  may  be  renewed  from  time  to  time 
for  a  further  period  of  five  years  from  the  date  of  renewal. 

A  registered  pending  action,  though  not  of  itself  an  incum- 
brance,  apart  from  the  equity  on  which  the  litigation  is 
founded,  fixes  an  intending  purchaser  with  notice  of  any 
adverse  claim  or  unsatisfied  charge,  which  may  be  the  subject 
of  the  action.  If  upon  inquiry  the  action  is  found  not  to 
involve  any  question  of  title  or  charge  upon  the  property 
about  to  be  dealt  with,  it  may  be  safely  disregarded.  The 
mere  existence  of  a  registered  pending  action,, apart  from  the 
question  raised  in  it,  is  not  a  sufficient  reason  for  refusing  to 
complete  a  purchase  (e).  The  doctrine  has  no  application  to 
personal  property,  other  than  chattel  interests  in  land  (/). 

The  search  for  pending  actions  is  usually  made  against  the  Searches  for 

T-i  •  •       pending 

vendor  and  any  mortgagees  or  trustees.     Lxcept  in  special  actions, 
cases  it  is  assumed  that  when  the  last  purchase  for  value 
or  mortgage  occurred  the  proper  searches  were  made. 

Formerly  the  only  mode  of  discharging  the  registry  of  Satisfaction 

,.         J  ,.  \       ,,    .    .  °     8.  of  pending 

a  pending  action  was  by  obtaining  an  order  in  the  cause  upon  action, 
a  petition  as  of  course  presented  at  the  Rolls;  and  on  this 
being  filed  with  the  senior  Master  of  the  Common  Pleas, 
satisfaction  was  entered  in  the  register  (g] ;  but  now  the 
Registrar  may  enter  satisfaction  as  to  any  registered  pending 
action  upon  the  filing  of  an  acknowledgment  by  the  plaintiff 
in  the  prescribed  form  (ft) . 

(«0  S.  3,  sub-s.  (3). 

0)  Bull  v.  Hutchens,  (1863)  32  Beav.  615.  On  the  doctrine  of  Us 
pendem  in  relation  to  notice,  see  Price  v.  P.,  (1887)  35  Ch.  D.  297;  56 
L.  J.  Ch.  530;  Edgar  v.  Plomley,  1900,  A.  C.  431;  Thompson  v.  T., 
1923,  2  Ch.  205;  and  sup.  p.  751  et  seq. 

(/)  Wigram  v.  Buckley,  1894,  3  Ch.  483;  63  L.  J.  Ch.  689. 

(00  Pask,  Pr.  117. 

(A)  L.  C.  Act,  1925,  s.  2  (7),  replacing  Crown  Debts  and  Judgments 
Act,  1860,  s.  2. 

D. — VOL.  II.  27 
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Chap.  XIX.        And  where  the  litigation  is  determined,  or  is  not  being 
x  prosecuted  in  good  faith,  the  Court  may  make  a  summary 

Vacating  the    orjerj  which  may  be  included  in  the  judgment  (i),  vacating 
pending  the  registration  of  the  pending  action  without  the  consent 

of  the  party  who  registered  it;  and,  on  an  office  copy  of 
such  order  being  filed,  a  discharge  of  the  Us  pendens  is  to  be 
entered  fe. 


action. 


When  discharge  or  satisfaction  of  the  registered  pending 
action  is  entered,  the  Registrar  may  issue  a  certificate  in  the 
prescribed  form  (1}  of  such  discharge  or  satisfaction  (m). 


Order  under          An  order  giving  leave,  under  s.  7  of  the  S.  L.  Act,  1884, 
1884,  s.  7.        td  exercise  the  powers  conferred  by  s.  63  of  the  S.  L.  Act, 

1882,  must  be  registered  as  a  pending  action,  in  order  to  affect 

any  person  dealing  with  the  trustees  (n). 

Annuities.  No  annuity  (o)  is  to  be  entered  in  the  register  of  annuities 

after  the  31st  December,  1925  (p).  An  annuity,  which 
before  that  date  was  capable  of  being  registered  in  the  register 
of  annuities  (#),  is  to  be  void  as  against  a  creditor  or  a 
purchaser  of  any  interest  in  the  land  charged,  unless  the 
annuity  is  registered  either  in  the  register  of  annuities,  or  in 
the  register  of  land  charges  as  provided  in  the  Act  (r~). 

(»)  Baxter  v.  Mlddleton,  1898,  1  Ch.  313;  67  L.  J.  Ch.  200. 

(A)  L.  C.  Act,  1925,  s.  2  (6)  and  (7),  replacing  Lis  Pendens  Act,  1867, 
s.  2;  see  Glutton  v.  Lee,  (1876)  7  Ch.  D.  541,  n.;  45  L.  J.  Ch.  684. 

(0  L.  C.  Rules,  1925,  App.,  Form  L.  C.  10. 

(m)  L.  C.  Act,  1925,  s.  2  (7). 

(«)  See  now  L.  P.  Act,  1925,  s.  29  (4),  as  to  the  effect  of  such  an 
order;  Re  Leigh's  S.  E.  (No.  2),  1927,  2  Ch.  13. 

(o)  Defined  in  s.  4,  sub-s.  (5),  as  "  a  rent-charge  or  an  annuity  for  one 
or  more  life  or  lives,  or  for  any  term  of  years  or  greater  estate  defcer- 
minable  on  one  or  more  life  or  lives,  created  after  "  the  25th  April,  1855, 
and  before  the  1st  January,  1926,  "  and  not  being  a  rent-charge  or  an 
annuity  created  by  a  marriage  settlement  or  will." 

(p)  S.  4,  sub-s.  (1).  This  register  will  be  closed  when  all  the  existing 
entries  have  been  vacated:  ib.  sub-s.  (4). 

(0)  This  register  was  opened  under  18  &  19  Viet.  c.  15,  s.  12,  which  is 
repealed  by  the  L.  C.  Act,  1925. 

(r)  S.  5,  overruling  Greaves  v.  Tofield,  (1880)  14  Ch.  D.  563;  50 
L.  J.  Ch.  118.  As  to  land  charges,  see  s.  10,  dealt  with  inf.  p.  1029. 
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Sect.  6  provides  for  the  registration  of  writs  and  orders  (s)    Chap.  XIX. 
affecting  land  (i);  it  reproduces,  in  effect,  s.  5,  sub-s.  (1), 


of  the  Land  Charges  Act,  1888,  and  s.  2  of  the  Land  Charges  JJ-JJ*  ™d 
Act,  1900,  with  the  addition  of  a  receiving  order  in  bank- 
ruptcy to  the  orders  capable  of  registration.  The  registration 
ceases  to  have  effect  at  the  expiration  of  five  years,  but  may 
be  renewed  (u).  By  s.  7,  sub-s.  (1),  all  writs  and  orders  and 
any  proceedings  taken  pursuant  thereto  are  void  as  against 
a  purchaser  of  the  laud,  unless  the  writ  or  order  is  registered 
under  s.  6;  but  as  regards  a  receiving  order  in  bankruptcy,  Receiving 
this  provision  only  applies  in  favour  of  a  purchaser  of  a  bankruptcy: 
legal  estate  for  money  or  money's  worth,  without  notice  of  aw 
available  act  of  bankruptcy.  Sub-s.  (2)  repeats  the  provi- 
sions of  s.  3,  sub-s.  (3)  (x}. 

Unless  the  financial  position  of  the  vendor  is  sufficiently  Searches  for 
known,  it  is  proper  to  make  searches  in  bankruptcy  («/)  over  incurred 
the  period  preceding  1926.     Under  the  Bkcy.  Act,  1914,  before  1926. 
s.  45,  any  payment  or  delivery  to  the  bankrupt,  and  any 
conveyance  or  assignment,  and  any  contract  deed  or  trans- 
action, by  or  with  the  bankrupt  for  valuable  consideration, 
is  not  invalidated,  provided  that  the  same  takes  place  before 
the  date  of  the  receiving  order,  and  that  the  persons  dealing 
with  the  bankrupt  had  not  at  the  time  notice  of  any  available 
act  of  bankruptcy  previously  committed,  even  though  the 
transaction  itself  constitutes  an  act  of  bankruptcy  (z}.     The 

(«)  Defined  by  s.  6,  sub-s.  (1),  as  "  (a)  any  writ  or  order  affecting 
land  issued  or  made  by  any  Court  for  the  purpose  of  enforcing  a  judg- 
ment, statute  or  recognizance,  whether  obtained  on  behalf  of  the  Crown 
or  otherwise,  or  for  the  purpose  of  enforcing  any  inquisition  finding  & 
debt  due  to  tho  Crown,  or  any  obligation  or  specialty  made  to  the  Crown ; 
(b)  any  order  appointing  a  receiver  or  sequestrator  of  land;  (c)  any 
receiving  order  in  bankruptcy  made  after  the "  31st  December,  1925, 
"  whether  or  not  it  is  known  to  affect  land." 

(<)  See  Re  Badger,  1913,  1  Ch.  305 ;  Lord  Ashburton  v.  Nocton,  1915, 
1  Ch.  274. 

CM)  S.  6,  sub-s.  (3). 

(a:)  Stated  sup.  p.  1021.     The  object  of  the  repetition  is  not  clear. 

(y)  Cooper  v.  Slephemon,  (1852)  16  Jur.  424;  21  "L.  J.  Q.  B.  292. 

(z)  Shears  v.  Goddard,  1896, 1  Q.  B.  406;  65  L.  J.  Q.  B.  344;  Bullock 
v.  Ardern,  (1901)  17  T.  L.  R.  285;  cf.  Re  Sharp,  (1901)  83  L.  T.  416; 
Re  Jukes,  1902,  2  K.  B.  58.  See,  further,  Williams'  Bankruptcy  Practice, 
13th  cd.  318  et  seq. 
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Chap.  XIX.    search  should,  in  strictness,  cover  such  part  of  the  twelve 
•       years  before  the  purchase  as  elapsed  before  1926,  but  a  five 
years'  search  is  commonly  deemed  sufficient.    The  receiving 
orders  are  now  printed  and  indexed. 


Notice  of, 

when 
immaterial. 


Notice  of  an  act  of  bankruptcy  would  seem  to  be  imma- 
terial if  three  months  have  elapsed  without  a  bankruptcy 
petition  having  been  presented  (a).  The  search,  when  made, 
should  extend  to  compositions  and  schemes  of  arrangement 
approved  by  the  Court  under  s.  16  of  the  Bkcy.  Act,  1914. 


Judgment  is 
not  a  charge 
on  ecclesias- 
tical benefice ; 
but  is  a  charge 
on  municipal 
lands. 


Judgment 
creditor  can- 
not get  a 
better  title 
than  his 
debtor. 


A  judgment  does  not  operate  as  a  charge  upon  an  eccle- 
siastical benefice;  the  words  "rectories  and  tithes,"  in  ss.  11 
arid  13  (6)  of  the  Judgments  Act,  1838,  having  reference  only 
to  lay  rectories  and  tithes  (0).  But  a  judgment  on  a  bond 
of  a  municipal  corporation  will  operate  as  a  charge  on  all 
lands  and  hereditaments  of  the  corporation  (<f). 

When  it  is  said  that  a  judgment  operates  as  a  charge  upon 
land,  what  is  meant  is,  that  where  a  debtor  has  merely  a 
modified  or  qualified  interest  in  the  lands, — as  where  he  holds 
them  wholly  or  in  part  as  a  trustee  or  subject  to  any  previous 
incumbrance,  whether  legal  or  merely  equitable, — the  judg- 
ment must  be  considered  as  the  statutory  equivalent  to  his 
written  agreement  to  charge  not  the  lands  themselves,  but 
merely  that  which  he  may  rightfully  charge,  .viz. ,  his  bene- 
ficial interest  (if  any)  in  them;  so  that  the  judgment  creditor, 
though  he  subsequently  acquires  the  legal  estate,  is  post- 
poned to  a  beneficiary,  or  a  prior  equitable  inoumbrancer 

O)  Bkcy.  Act,  1914,  s.  37  (1). 

(6)  Now  replaced  by  L.  P.  Act,  1925,  s.  195. 

(o)  Hawkins  v.  Gathercole,  (1855)  6  D.  M.  &  G.  1;  24  L.  J.  Ch.  232: 
Long  v.  Storie,  (1849)  3  De  G.  &  S.  308;  Cottle  v.  Warrington,  (1833) 
2  N.  &  M.  227;  Bates  v.  Brothers,  (1854)  2  Sm.  &;  G.  509;  23  L.  J.  Ch. 
150,  782;  Wise  v.  Beresford,  (1843)  3  D.  &  War.  276.  Cf.  McBean  v. 
Dean,  (1885)  30  Ch.  D.  520.  It  is  conceived  that  the  position  has  not 
been  altered  by  L.  P.  Act,  1925,  s.  195;  but  see  sub-s.  (2)  of  that  section. 

(d)  Arnold  v.  Mayor,  §c.  of  Gravesend,  (1856)  2  K.  &  J.  574;  25 
L.  J.  Ch.  530,  776;  but  see  Arnold  v.  Ridye,  (1853)  13  C.  B.  745;  22 
L.  J.  C.  P.  235;  Att.-Gen.  v.  Newcastle-upon-Tyne  Corp.,  1892,  A.  C. 
568. 
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who  advanced  his  money  upon  the  sedurity  of  the  specific    Chap.  XIX. 
property  (e).     The  execution  creditor  can  only  obtain  what 
the  judgment  debtor  can  honestly  give  him  (/). 


The  return  of  the  sheriff  does  not,  by  itself,  put  the  creditor  Effect  of 
in  possession  of  the  land  itself.     The  effect  of  the  sheriff's  return. 
return  is  to  vest  in  the  creditor  the  debtor's  interest  in  the 
land.     When  the  return  is  made,  if  ,the  land  is  actually  in 
the  possession  of  the  debtor,  the  creditor  can  bring  his  action 
of  ejectment   and   recover   possession;    or,  if  .the   debtor's 
interest  is  a  reversion,  he  may  sue  for  and  recover  the  rent, 
and  so  obtain  possession  of  the  reversion  ($r). 

Judgment  creditors  who  have  not  issued  execution,  and  Judgment 
whose  judgments  are  accordingly  not  a  charge  on  the  land 


at  the  date  of  the  decree  in  a  foreclosure  suit  are  not,  it  seems,  P^y  to 
entitled  to  redeem  a  mortgage  having  priority  to  their  debt,  suit. 
although  within  the  six  months  allowed  for  redemption  they 
issue  writs  of  elegit  ;  nor  are  they  necessary  parties  to  a 
foreclosure  suit  (h). 

In  respect  of  equitable  interests,  the  decree  of  the  Court  Effect  on 
does    that    which    the    sheriff's    return    does    as    to    legal  ^^eats 
interests  (i).      So,  an   equitable   assignee   of  stock,    whose  Charging 
mortgage  was  subsequent  to  the  judgment,  but  before  the  orders- 
charging    order,  was    held    entitled    to    priority  over    the 
judgment  creditor,  though  he  had  omitted  to  give  notice  of 
his  security  (fc);  and,  ill  a  later  case,  it  was  laid  down,  that 

O)  Whitworth  v.  Gaugain,  (1846)  1  Ph.  728;  13  L.  J.  Ch.  288;  15 
L.  J.  Ch.  374;  Badeley  v.  Consolidated  Bank,  (1886)  34  Oh.  D.  536,546; 
(1888)  38  Ch.  D.  238,  256,  257;  and  see  Eyre  v.  McDowell,  (1861)  0 
H.  L.  C.  619;  Coote  on  Mortgages,  9th  ed.  p.  1353. 

(/)  Re  Gen.  Horticultural  Co.,  (1886)  32  Ch.  D.  512,  5-15;  Jennings 
\.  Mather,  1902,  1  K.  B.  1;  Re  Marq.  of  Anglesey,  1903,  2  Ch.  727,  732; 
«f.  Vacuum  Oil  Co.  v.  Ellis,  1914,  1  K.  B.  693;  Coote,  9th  ed.  1353. 

(g)  Per  Mellish,  L.  J.,  Hatton  v.  Haywood,  (1874)  43  L.  J.  Ch.  372, 
377. 

(A)  Earl  of  Cork  v.  Russell,  (1871)  13  Eq.  210;  41  L.  J.  Ch.  ,226; 
Coote,  9th  ed.  p.  1046;  cf.  Mildred  v.  Austin,  (1869)  8  Eq.  220. 

(*)  Hatton  v.  Haywood,  (1874)  43  L.  J.  Ch.  372,  378. 

(/fc)  Scott  v.  Lord  Hastings,  (1858)  4  K.  &  J.  633;  Holy  v.  Barry, 
(1868)  3  Ch.  452;  Brearcliff  v.  Dorrington,  (1850)  4  De  G.  &  S.  122; 
19  L.  J.  Ch.  331;  and  see  Stewart  v.  Rhodes,  1900,  1  Ch.  386. 
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Chap.  XIX.  where  a  judgment  creditor  had  notice  of  a  prior  mortgage,  or 
a  mortgagee  had  notice  of  a  prior  unregistered  judgment, 
each  was  equally  postponed;  in  the  former  case,  because  the 
debtor  had  parted  with  his  interest  (I};  in  the  latter,  because 
the  mortgagee,  having  notice  of  the  prior  incumbrance,  could 
not,  by  contract,  place  himself  in  a  better  position  than  his 
mortgagor,  who  might  not  derogate  from  an  interest  which 
he  had  already  created  (m) ;  hence  the  rights  of  a  holder 
for  value  and  in  good  faith  of  a  debenture,  which  charges 
all  (n)  the  property  of  the  company,  prevail  over  those  of 
an  execution  creditor  (o).  An  execution  creditor  is  not  in 
the  position  of  a  purchaser,  and  the  rule  as  to  obtaining 
priority  by  notice  does  not  apply  to  him  (p). 


Release  of 
part  of  land 
charged  not 
to  affect 
judgment. 


By  s.  71  of  the  L.  P.  Act,  1925  (replacing  s.  11  of  the 
L.  P.  Amendment  Act,  1859),  the  release  from  a  judgment 
of  part  of  any  land  charged  therewith,  is  not  to  affect  the 
validity  of  the  judgment  as  respects  any  land  not  specifically 
released;  but  this  provision  is  not  to  affect  the  rights  of 
persons  interested  in  the  property  remaining  unreleased,  and 
not  concurring  in  or  confirming  the  release  (<?). 


What  search         Though,  theoretically,  a  search  ought  to  be  made  for  five 
the  names  of    years  preceding  the  sale  in  the  names  of  former  owners,  with 

(0  See  Usher  v.  Martin,  (1889)  24  Q.  B.  D.  272;  59  L.  J.  Q.  B.  11. 

(m)  Benham  v.  Keane,  (1861)  3  D.  F.  &  J.  318,  332;  31  L.  J.  Ch. 
129;  Neve  v.  Flood,  (1864)  33  Beav.  666. 

(w)  See  Wickham  v.  New  Brunswick,  $c.  Co.,  (1865)  L.  R.  1  P.  C. 
64;  35  L.  J.  P.  C.  6. 

(o)  Duck  v.  Tower  Galvanizing  Co.,  1901,  2  K.  B.  314;  70  L.  J.  K.  B. 
625;  Re  London  Pressed  Hinge  Co.,  1905,  1  Ch.  576,  582;  Norton  \. 
fates,  1906,  1  K.  B.  112;  Cairney  v.  Back,  1906,  2  K.  B.  746;  Evan."  v. 
Rival  Granite  Quarries,  Ltd.,  1910,  2  K.  B.  979;  Beaton  and  Diigard, 
Ltd.  v.  Cutting  Bros.,  Ltd.,  1925,  1  K.  B.  656. 

(?)  Arden  v.  A.,  (1885)  29  Ch.  D.  702;  54  L.  J.  Ch.  655;  Badeley  v. 
Consolidated  Bank,  (1886)  34  Ch.  D.  536;  (1888)  38  Ch.  D.  238;  57 
L.  J.  Ch.  468;  Re  Marquis  of  Anglesey,  1903,  2  Ch.  at  p.  732;  72  L.  J. 
Ch.  782;  and  see  Re  Gen.  Horticultural  Co.,  (1886)  32  Ch.  D.  512;  55 
L.  J.  Oi.  608,  where  the  principle  was  applied  to  a  garnishee;  cf.  Vac\i>nr, 
Oil  Co.  v.  Ellis,  1914,  1  K.  B.  693;  Coote,  9th  ed.  p.  1490. 

(?)  Cf.  Booth  v.  Smith,  (1884)  14  Q.  B.  D.  318;  54  L.  J.  Q.  B.  119: 
Price  v.  John,  1905,  1  Ch.  744;  also  Handcock  v.  H.,  (1850)  1  Ir.  Ch. 
R.  444. 
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a  view  to  the  possibility  of  prior  writs  and  orders  having    Chap.  XiX. 
been  made  against  them,  and  kept  alive  by  re-registration  (r},  -  LI1_ 


it  is  not  usual  in  practice,  even  on  purchases  in  the  Chancery 
Division,  in  the  absence  of  special  grounds  for  suspicion,  to  orders. 
go  back  further  than  the  last  mortgagee  or  purchaser  for 
value,  it  being  assumed  that  proper  searches  were  made  on 
behalf  of  such  mortgagee  or  purchaser.  A  judgment  against 
a  mortgagee,  who  is  paid  off  before  or  at  the  time  of  a  con- 
veyance of  an  estate  or  interest  in  land  to  a  purchaser,  does 
not  create  a  charge  upon  the  estate  or  interest  in  the  land 
vested  in  the  purchaser  by  such  conveyance  (s)  ;  nor  can  such 
land  be  taken  in  execution  under  a  writ  of  elegit  or  other 
writ  of  execution  after  such  conveyance  (£). 

The  lien  (M)  for  Crown  debts  and  accountantships  (a?)  now  Crown  debts. 
attaches  as  from  the  date  of  registration  of  the  writ  (y). 
All  freehold  lands  may  be  taken  in  execution  by  the  Crown  ; 
and  the  lien  extends  to  equitable  interests;  nor  can  it  be 
defeated  by  the  execution  of  a  power  of  appointment  (2), 
or  by  the  assignment  of  an  attendant  term  already  held  in 
trust  for  the  debtor  or  accountant  (a)  ;  and  the  claims  of 
the  Crown  cannot  be  defeated,  after  they  have  attached, 
by  a  conveyance  of  the  land  to  a  purchaser  (6);  and  a  pur- 
chaser, evicted  by  the  Crown,  will  have  no  allowance  made 

(r)  Not  as  against  the  debtor,  in  whose  favour  the  Statute  of  Limita- 
tions runs:  Ex  p.  Tynte,  (1880)  15  Ch.  D.  125;  Evans  \.  O'Domwll, 
(1886)  18  L,.  R,  Ir.  170;  Johnson  v.  Lowry,  1900-,  1  Ir.  R.  316;  see  sup. 
p.  405. 

(«)  L.  P.  Act,  1925,  s.  2  (3)  (iv). 

(*)  Judgments  Act,  1855,  s.  11;  Greaves  v.  Wilson,  (1858)  25  Beav. 
434;  1  Wolst.  &  Cherry,  llth  ed.  609,  610. 

(«)  See  Food  Controller  v.  Cork,  1923,  A.  C.  647  ;  Re  Lang  Propeller, 
Ltd.,  1927,  1  Ch.  120. 

(#)  As  to  who  are  liable  as  accountants,  see  33  H.  VIII.  c.  39  ;  13  EUz. 
c.  4;  27  Eliz.  c.  3;  6  G.  IV.  c.  105,  s.  13;  Aldrich  v.  Cooper,  (1803) 
8  Ves.  394;  Prid.  J.  159  et  seq.;  Carson,  R.  P.  Stats.  3rd  ed.  559. 

(y)  L.  C.  Act,  1925,  s.  7  (1). 

(z)  Prid.  J.  161;  R.  v.  Ellis,  (1849)  4  Ex.  652;  (1851)  6  Ex.  921; 
19  L.  J.  Ex.  77;  20  ib.  348. 

(a)  R.  v.  Smith,  Sug.  14th  ed.  543;  R.  v.  Lamb,  (1824)  13  Pr.  at 
p.  649;  R.  v.  Ellis,  sup. 

(J)  Coxhead's  case,  (1583)  Moo.  126.  ! 
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Chap. XIX.  him  for  repairs  and  improvements  (c).  But  Crown  debts 
do  not  affect  the  debtor's  terms  for  years  in  gross,  whether 
his  estate  be  legal  or  equitable,  until  the  teste  of  the 
extent  (d);  so  that  an  intermediate  alienation  binds  the 
Crown. 


Discharge  or 
eat  isf  action 
of  write  and 
orders: 
certificate 
thereof. 


Deeds  of 
arrangement : 


The  Registrar  may  enter  discharge  of  a  registered  writ  or 
order  affecting  land  under  an  order  of  the  Court,  upon  an 
office  copy  of  the  order  for  discharge  being  lodged  with 
him  (e).  And  when  an  acknowledgment  in  the  prescribed 
form  (/)  is  lodged  with  the  Registrar,  he  may  enter  satis- 
faction of  the  registered  writ  or  order  (gr).  The  Registrar 
may  issue  a  certificate  in  the  prescribed  form  (ft)  of  such 
discharge  or  satisfaction  (t). 

Sect.  8  provides  for  the  registration  of  deeds  of  arrange- 
ment (fc)  affecting  land.  The  registration  ceases  to  have 

(c)  R.  v.  Bailey,  cited  Mann.  Exch.  P.  37,  n. 

(rf)  Prid.  J.  150. 

0)  L.  C.  Act,  1925,  s.  6  (5)  and  (6). 

(/)  L.  C.  Rules,  1925,  App.,  Form  L,.  C.  10. 

(g~)  L.  C.  Act,  1925,  a.  6  (6). 

(A)  L.  C.  Rules,  1925,  App.,  Form  L.  C.  10. 

(»)  L.  C.  Act,  1925,  s.  6  (6). 

(A)  By  the  joint  effect  of  L.  C.  Act,  1925,  s.  20,  sub-s.  (3),  and  Deeds 
of  Arrangement  Act,  1914,  a.  1,  Bub-s.  (1),  a  deed  of  arrangement  includes 
•'  any  instrument  of  the  classes  hereinafter  mentioned  whether  under  seal 
or  not — (a)  made  by,  for  or  in  respect  of  the  affairs  of  a  debtor  for  the 
benefit  of  his  creditors  generally;  (b)  made  by,  for  or  in  respect  of  the 
affairs  of  a  debtor,  who  was  insolvent  at  the  date  of  the  execution  of  the 
instrument,  for  the  benefit  of  any  three  or  more  of  his  creditors — other- 
wise than  in  pursuance  of  the  law  for  the  time  being  in  force  relating  to 
bankruptcy."  And  by  s.  1,  sub-s.  (2),  of  the  hitter  Act,  "  the  classes  of 
instrument  hereinbefore  referred  to  are — (a)  an  assignment  of  property; 

(b)  a   deed  of  or  agreement   for  a  composition.     And  in  cases  where 
creditors  of  the  debtor  obtain  any  control  over  his  business  or  property — 

(c)  a  deed  of  inspectorship  entered  into  for  the  purpose  of  carrying  on 
or  winding  up.  a  business;   (d)  a  letter  of  licence  authorising  the  debtor  or 
any  other  person  to  manage,  carry  on,  realise  or  dispose  of  a  business 
with  a  view  to  the  payment  of  debts;  and  (e)  any  agreement  or  instru- 
ment entered  into  for  the  purpose  of  carrying  on  or  winding  up  the 
debtor's  business,  or  authorising  the  debtor  or  any  other  person  to  manage, 
carry  on,  realise  or  dispose  of  the  debtor's  business  with  a  view  to  the 
payment   of  his  debts."    As  to  the  construction  of  the  section,  see  R« 
Rileys,  Ltd.,  1903,   2  Ch.   590;    Maskelyne  and   Cook  v.   Smith,  1903, 
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effect  at  the  expiration  of  five  years,  but  may  be  renewed  (Z).    Chap.  XIX. 
By  s.  9  every  deed  of  arrangement,  whenever  made,  is  void  - — 
as  against  a  purchaser  of  any  land  comprised  therein  ,or 
affected  thereby,  unless  the  deed  is  for  the  time  being  regis- 
tered pursuant  to  the  Act.  , 

The  registration  of  a  deed  of  arrangement  may  be  vacated  Vacation  of 
pursuant  to  an  order  of  the  Court  or  a  judge  thereof  (m). 

By  the  Deeds  of  Arrangement  Act,  1914  (n),  as  Deed  of 
amended  (o),  every  deed  of  arrangement  is  rendered  void, 
unless  within  due  time  it  is  registered  with  the  Registrar 
appointed  by  the  Board  of  Trade,  and  (if  for  the  benefit  of 
the  creditors  generally)  is  assented  to  by  a  majority  of  the 
creditors,  and  unless  it  is  properly  stamped  (p) . 

Sect.  10  is  of  great  importance.    It  provides  for  the  regis-  Land 
tration  as  land  charges  of  charges  on,  or  obligations  affecting, 
land,  which  it  deals  with  in  five  different  classes. 

Class  A  consists  of  a  rent,  or  annuity,  or  principal  money  Statutory 
payable  by  instalments  or  otherwise,  with  or  without  interest,  c  ai 
being  a  charge  (otherwise  than  by  deed)  upon  land  created  B; 
pursuant  to  the  application  of  some  person  at  any  time  under 
certain  enactments  (#),  but  not  including  a  rate  or  scot. 

1  K.  B.  671;  Re  Saumarez,  1907,  2  K.  B.  170;  Re  Bagley,^\\, 1  K.  B. 
317;  Re  Allix,  19-14,  2  K.  B.  77;  Re  Pilet,  101&,  3  K.  B.  519;  Re  Wilson* 
1916,  1  K.  B.  382;  Re  Halstead,  1917,  1  K.  B.  695;  Re  Lee,  1920,  2 
K.  B.  200;  Re  A  Bankruptcy  Notice,  1924,  2  Ch.  76;  Lipton  v.  Bell, 
1924,  1  K.  B.  701;  HuddersfieU  Fine  Worsteds  v.  Todd,  (1925)  42 
T.  L.  E.  52;  Re  Ellis,  1925,  Ch.  564.  'And  see  sup.  p.  785. 

(0  L.  C.  Act,  1925,  s.  8,  sub-s.  (4). 

(m)  L.  C.  Act,  1925,  s.  8  (3),  replacing  part  of  s.  8  of  the  Act  of 
1888. 

(«)  Replacing  the  Act  of  1887. 

(o)  By  the  Ad.  of  J.   Act,  1925,  s.  22,  and  5th  Sched. 

(p)  Ss.  2  and  3.     See  the  cases  cited  sup.  p.  1028,  n.  (&). 

(q)  Namely: — "  (i)  under  the  provision  of  any  Act  of  Parliament,  for 
securing  to  any  person  either  the  money  spent  by  him  or  the  costs,  charges 
and  expenses  incurred  by  him  under  such  Act,  or  the  money  advanced  by 
him  for  repaying  the  money  spent,  or  the  costs,  charges,  and  expenses 
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Chap.  XIX.  Class  B  consists  of  charges  on  land  (not  being  local  land 
__1  _  charges  (r))  of  the  kinds  mentioned  in  Class  A,  but  .created 
"  otherwise  than  pursuant  to  the  application  of  any  person," 
and  if  created  before  the  1st  January,  1926,  only  if  acquired 
under  conveyances  made  on  or  after  that  date  (s).  By  s.  11 
a  land  charge  of  Class  A  or  Class  B  for  securing  money, 
whenever  created,  takes  effect  when  registered  as  if  it  had 
been  created  by  a  deed  (£)  of  charge  by  way  of  legal  mort- 
gage, but  without  prejudice  to  the  priority  of  the  charge. 

Class  A;  A  land  charge  of  Class  A  created  after  1888  is  void  as 

against  a  purchaser  of  the  land,  or  of  any  interest  in  the  land, 
charged  therewith,  unless  the  land  charge  is  registered  before 
the  completion  of  the  purchase  (u) ;  and  after  the  expiration 
of  one  year  from  the  first  conveyance  occurring  on  or  after 
the  1st  January,  1889,  of  a  land  charge  of  Class  A  created 
before  1889,  the  person  entitled  to  such  charge  is  unable  to 
recover  the  land  charge,  or  any  part  thereof,  as  against  a 
purchaser  of  the  land  charged  therewith,  or  of  any  interest 


incurred  by  another  person  under  the  authority  of  an  Act  of  Parliament; 
or  (ii)  under  s.  35  of  the  Land  Drainage  Act,  1861  [relating  to  gross  or 
annual  charges  imposed  by  way  of  commutation  for  obligations  to  repair 
walls,  maintain  sewers,  &c.]  ;  or  (iii)  under  s.  20  [which  relates  to  charges 
for  compensation  for  disturbance  or  improvements]  or  s.  41  [relating  to 
charges  for  compensation  where  the  landlord  is  not  beneficially  entitled 
to  the  rents  and  profits  of  the  holding]  of  the  Agricultural  Holdings  Act, 
1923,  or  any  previous  similar  enactment;  or  (iv)  under  s.  4  [which  relates 
to  annuities  for  redeeming  tithe  rent-charge;  the  section  has  been 
amended  by  Tithe  Act,  1925,  s.  20  (1)  and  2nd  Sched.]  or  s.  6  [relating 
to  charges  for  arrears  of  compensation  money  payable  for  redemption  of 
tithe  rent-charge]  of  the  Tithe  Act,  1918;  or  (v)  under  s.  1  of  the  Tithe 
Annuities  Apportionment  Act,  1921  [which  relates  to  orders  apportion- 
ing redemption  annuities] ;  or  (vi)  under  para.  (6)  of  the  12th  Sched. 
to  the  L.  P.  Act,  1922  [which  relates  to  orders  charging  .enfranchised 
copyholds  with  liabilities  in  connexion  with  dykes,  sea  or  river  walls, 
bridges,  and  other  similar  works]." 

(r)  See,  for  the  definition  of  local  land  charges,  inf.  p.  1033  et  seq. 

(s)  For  instance,  charges  under  the  Public  Health  Act,  1875,  s.  257 
(Rey.  v.  Vice-Registrar  of  Land  Registry,  (1889)  24  Q.  B.  D.  178),  may 
be  registered  under  Class  B. 

(<)  The  effect  of  this  word  is  to  confer  powers  of  sale,  insurance,  &c. 
on  the  chargee:  L.  P.  Act,  1925,  s.  101,  sub-s.  (1). 

(«)  L.  O.  Act,  1925,  s.  13,  sub-s.  (1). 
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in  such  land,  unless  the  land  charge  is  registered  before  the    Chap.  xix. 
completion  of  the  purchase  (a?). 

After  the  expiration  of  one  year  from  the  first  conveyance  Class  B ; 
occurring  on  or  after  the  1st  January,  1926,  of  a  land  charge 
of  Class  B  created  before  that  date,  the  person  entitled  to  that 
land  charge  is  unable  to  enforce  or  recover  the  charge,  or  any 
part  thereof,  as  against  a  purchaser  of  the  land,  or  of  any 
interest  in  the  land,  charged  therewith,  unless  the  land  charge 
is  registered  before  the  completion  of  the  purchase  (y] ;  and 
a  land  charge  of  Class  B  created  or  arising  after  1925  is 
void  as  against  a  purchaser  of  the  land  charged  therewith, 
or  of  any  interest  in  such  land,  unless  the  land  charge  is 
registered  before  completion  (2). 

Class  C  is  very  comprehensive.     It  consists  of  mortgages,  Class  C ; 
charges  or  obligations  affecting  land  of  any  of  the  following 
kinds,  but  if  created  before  the  1st  January,  1926,  only  if 
acquired    by  conveyances    made  on  or  after  that  date  (a), 
namely,  (i)  any  legal  mortgage  not  protected  by  a  deposit  Puisne 
of  documents  (6)  relating  to  the  legal  estate  affected,  and 
(where  the  whole  of  the  land  affected  is  within  the  jurisdic- 
tion of  a  local  deeds  registry  (c))  not  being  registered  in  the 
local  deeds  register    (called    in  the  Act  a   "  puisne  mort- 
gage ")  («);   (ii)  any  equitable  charge  acquired  by  a  tenant  Limited 
for  life  or  statutory  owner  under  the  Finance  Act,  1894,  or  charges; 
any  other  statute,  by  reason  of  the  discharge  by  him  of  any 
death  duties  or  other  liabilities,  and  to  which  special  priority 
is  given  by  the  statute  (called  in  the  Act  "  a  limited  owner's 
charge");    (iii)  any  other  equitable  charge,  which   is  not  General 
secured  by  a  deposit  of  documents  relating  to  the  legal  estate  charges ; 
affected,  and  does  not  arise  or  affect  an  interest  arising  under 
a  trust  for  sale  or  a  settlement,  and  is  not  included  in  any 

O)  76.  s.  14,  sub-s.  (1).  (?/)  S.  14,  sub-s.  (2). 

(z)  S.  13,  sub-s.  (2). 

(a)  A  puisne  mortgage  created  before  1926  may  be  registered  as  a  land 
charge  before  being  transferred:  s.  10,  sub-s.  (7);  but  will  not  be  void 
as  against  a  purchaser  if  not  so  registered . 

(6)  Tt  will  be  observed  that  the  phrase  is  not  "  tin-  documents." 

(«)  As  to  land  in   Yorkshire,  see  inf.  p.  1033. 
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Chap.  XIX. 

Sect.  2. 

Estate 
contracts ; 


Class  D : 
Death  duties 


Restrictive 
covenants ; 


Equitable 
easements ; 


other  class  of  land  charge  (called  in  the  Act  "  a  general 
equitable  charge  ");,and  (iv)  any  contract  by  an  estate  owner, 
or  by  a  person  entitled  at  the  date  of  the  contract  to  have 
a  legal  estate  conveyed  to  him,  to  convey  or  create  a  legal 
estate  (d),  including  a  contract  conferring  either  expressly 
or  by  statutory  implication  a  valid  option  of  purchase,  a 
right  of  pre-emption  or  any  other  like  right  (called  in  the 
Act  "an  estate  contract"). 

After  the  expiration  of  one  year  from  the  first  conveyance, 
occurring  on  or  after  the  1st  January,  1926,  of  a  land  charge 
of  Class  C  created  before  that  date,  the  person  entitled  to 
such  land  charge  is  unable  to  enforce  or  recover  the  same,  or 
any  part  thereof,  as  against  a  purchaser  of  the  land,  or  of  any 
interest  in  the  land,  charged  therewith,  unless  ,the  land  charge 
is  registered  before  completion  (e);  and  a  land  charge  of 
Class  C  created  or  arising  on  or  after  that  date  is  void  as 
against  a  purchaser  of  the  land,  or  of  any  interest  in  the 
laud,  charged  therewith,  unless  the  land  charge  is  registered 
before  completion  (/) ;  but,  as  respects  an  estate  contract 
created  or  entered  into  after  1925,  the  latter  provision  only 
applies  in  favour  of  a  purchaser  of  a  legal  estate  for  money 
or  money's  worth  (/). 

Class  D  consists  of  charges  or  obligations  affecting  land  of 
any  of  the  following  kinds,  namely,  (i)  any  charge  acquired 
by  the  Inland  Revenue  Commissioners  under  any  statute, 
whenever  passed  for  death  duties  (</),  leviaible  or  payable 
on  any  death  which  occurs  after  1925;  J^ii)  a  covenant  or 
agreement  (not  being  a  covenant  or  agreement  made  between 
a  lessor  and  lessee)  restrictive  of  the  user  of  land  entered  into 
after  1925  (called  in  the  Act  "a  restrictive  covenant"); 
(iii)  any  easement,  right  or  privilege  over  or  affecting  land 
created  or  arising  after  1925,  and  being  merely  an  equitable 
interest  (called  in  the  Act  "an  equitable  easement"). 


(rf)  This  includes  a  contract  arising  under  S.  L.  Act,  1925,  s.  13  (as 
amended  by  L.  P.  (Amend.)  Act,  1926,  Sched.). 
(0)  L.  C.  Act,  1925,  s.  14,  sub-s.  (2). 
(/)  S.  13,  sub-s.  (2). 
(y)  As  to  death  duties,  see  further  next  chapter. 


SEARCHES  FOR  INCUMBRAXCES,  ETC.  1033 

A  land  charge  of  Class  D  created  or  arising  after  1925  is    Chap.  XIX. 

Sect  2 

void  as  against  a  purchaser  for  money  or  money's  worth  of  !.  _' 

a  legal  estate  in  the  land  charged  therewith,  unless  the  land 
charge  is  registered  before  completion  (ft). 

Class  E  consists  of  annuities  (i)  created  before  1926  and  Class  E : 
not  registered  in  the  register  of  annuities.     Such  annuities  Annuities. 
(if  before  1926  they  could  have  been  registered  in  the  register 
of  annuities)  are  void  as  against  a  creditor  or  a  purchaser  of 
any  land  charged  therewith,  unless  they  are  for  the  time 
being  registered  as  land  charges  (fc). 

In  the  case  of  a  general  equitable  charge,  restrictive  cove-  Yorkshire, 
nant,  equitable  easement  or  estate  contract  affecting  land 
within  any  of  the  three  ridings  (i£),  and  in  the  case  of  any 
other  land  charge  (not  being  a  local  land  charge  (m)}  created 
by  a  document  which  shows  on  the  face  of  it  that  the  charge 
affects  land  within  any  of  those  three  ridings,  registration 
is  to  be  effected  in  the  appropriate  local  deeds  registry  instead 
of  at  the  Land  Registry  (\n). 

The  registration  of  a  land  charge  may  be  vacated  pursuant 
to  an  order  of  the  Court  or  a  judge  thereof  (,o). 

Any  charge  (in  the  Act  called  a  "local  land  charge")  Local  land 
acquired  at  any  time  by  the  Council  of  any  administrative  c 
county,  metropolitan  borough,  or  urban  or  rural  district, 
or  by  the  corporation  of  any  municipal  borough,  or  by  any 
other  local  authority  under  certain  statutes  (p),  which  takes 
effect  by  virtue  of  the  statute,  is  to  be  registered  in  the  pre- 

(A)  ib. 

(V)  See  definition,  sitp.  p.   1022. 

(Je)  L.  C.  Act,  1925,  s.  5.     See  further,  sup.  p.  1022. 

(Z)  Whether  or  not  the  instrument  creating  the  land  charge  shows  on 
its  face  that  it  affects  land  within  the  three  ridings  appears  to  be 
immaterial. 

OM)  See  below. 

(»)  L.  C.  Act,  1925,  s.  10,  sub-s.  (6),  as  amended  by  L.  P.  (Amend.) 
Act,  1926,  Sched. 

(o)  L.  C.  Act,  1925,  s.  10  (8). 

(p~)  Namely,  under  the  Public  Health  Acts,  1875  to  1926,  the  Metropolis 
Management  Acts,  1855  to  1893,  or  the  Private  Street  Works  Act,  1892, 
or  under  any  similar  statute  (public  general  or  local  or  private)  whenever 
passed. 
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Chap.  XIX.  scribed  manner  (q)  by  the  proper  officer  of  the  local  autho- 
!CJ  _  rity  (/•),  and,  with  the  exceptions  hereinafter  mentioned,  is  to 
be  void  as  against  a  purchaser  for  money  or  money's  worth 
of  a  legal  estate  in  the  land  affected  thereby,  unless  registered 
in  the  appropriate  register  before  the  completion  of  the 
purchase  (s).  The  registration  of  a  local  land  charge  by 
the  proper  officer  takes  the  place  of  registration  at  the 
Land  Registry;  and  the  proper  officer  has  all  the  powers, 
and  is  subject  to  the  same  obligations  in  reference  to  the 
registration  of  a  local  land  charge  as  the  Chief  Land  Regis- 
trar has,  or  is  subject  to,  with  regard  to  a  land  charge  (£). 
The  Chief  Land  Registrar  may,  however,  also  register  the 
charge  if  and  when  the  prescribed  application  and  informa- 
tion are  made  and  furnished  to  him  (w).  Where  the  work 
has  not  been  completed,  the  proper  officer  of  the  authority 
may  register  a  general  charge  of  unspecified  amount  (a?) ; 
but  the  registration  of  such  general  charge  must  be  cancelled 
within  fifteen  months  after  the  amount  of  the  charge  is 
ascertained  and  allotted  (y}.  Local  land  charges  must  be 
registered  pursuant  to  the  Act,  whether  the  land  affected 
is  or  is  not  registered  under  the  L.  R.  Act,  1925  (2).  Except 
as  otherwise  expressly  provided  by  the  section,  the  provisions 
of  the  Act  relating  to  land  charges  of  Class  B  apply  to  local 
land  charges  (a). 

Town  plan-          The  provisions  of  s.  15  of  the  L.  C.  Act,  1925,  relate 
&c.  '  not  only  to  local  land  charges,  but  also  to  certain  other 

(?)  See  the  Local  Land  Charges  Rules,  1927  (S.  R.  &  0.,  1927, 
No.  869/L.  33). 

(r)  Official  certificates  of  search  should  normally  be  obtained  from  the 
clerk  to  the  council  of  the  administrative  county  in  which  the  land  is 
situate,  and  from  the  clerk  to  the  borough  or  district  council  in  whose 
borough  or  district  the  land  is  situate:  ib.  r.  2.  And  inquiry  should  be 
made  of  them  whether  they  know  of  any  charge  created  in  favour  of,  or 
enforceable  by,  any  other  local  authority:  ib. 

(s)  L.  C.  Act,  1925,  s.  15,  sub-s.  (1). 

(0  Ib.  sub-s.  (3). 

(«)  Ib. 

(x)  Ib.  sub-s.  (4). 

(y)  Ib.;  Local  Land  Charges  Rulee,   1927,  r.  11. 

(z)  L.  C.  Act,  1925,  s.  15,  sub-s.  (8). 

(a)  Ib.  sub-s.  (2).     See  sup.  p.   1029  et  seq. 
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matters  (.6),  as  if  the  same  were  local  land  charges,  and     Chap.  XIX. 
such  matters  are  registrable  accordingly  (c). 


A  purchaser  of  agricultural  land  with  vacant  possession  Search  for 

.  .  agricultural 

should  search  in  the  agricultural  charges  register  kept  at  the  charges. 
Land  Registry  (cc). 

The  registration  of  any  instrument  or  matter  under  the  Registration 

provisions  of  the  L.  C.  Act,  1925,  or  under  any  enactment  L!C.  Act, 
which  it  replaces,  is  deemed  to  constitute  actual  notice  of 


.  ,  „  notice. 

such  instrument  or  matter,  and  of  the  fact  of  such  registra- 
tion (d}y  to  all  persons  and  for  all  purposes  connected  with 
the  land  affected  (e).  And  a  purchaser  is  not  prejudicially 
affected  by  notice  of  any  instrument  or  matter  capable  of 
such  registration,  which  is  void  or  not  enforceable  as  against 
him  under  that  Act  or  enactment,  by  reason  of  the  non- 
registration thereof  (/)  . 

By  s.  205  of  the  Companies  (Con.)  Act,  '1908  (//),  it  is  On  purchase 
provided  that  in  the  case  of  a  winding  up  by  or  subject  to  the  Pany, 


supervision  of  the  Court,  every  disposition  of  the  property 
(including  things  in  action)  of  the  company   made  after  Gazette  for 
the  commencement  of  the  winding  up  shall,  unless  the  Court 
otherwise  orders,  be  void.     It  is  therefore  necessary  to  ascer- 

(6)  Namely,  "  (a)  any  town  planning  scheme  made  by,  or  any  authority 
or  resolution  to  prepare  or  adopt  a  town  planning  scheme  given  to  or 
passed  by,  a  local  authority,"  whenever  made,  given  or  passed  ;  "  and 
(b)  any  prohibition  of  or  restriction  on  the  user  or  mode  of  user  of  land 
or  buildings  imposed  by  a  local  authority  after  the  commencement  of  this 
Act  by  order,  instrument,  or  resolution,  or  enforceable  by  a  local  authority 
under  any  covenant  or  agreement  made  with  them  after  the  commence- 
ment of  this  Act,  or  by  virtue  of  any  condition  attached  to  a  consent, 
approval,  or  licence  granted  by  a  local  authority  after  that  date,  being 
a  prohibition  or  restriction  binding  on  successive  owners  of  the  land  or 
buildings  and  not  being  —  (i)  a  prohibition  or  restriction  operating  over 
the  whole  of  the  district  of  the  authority  or  over  the  whole  of  any  con- 
tributory place  thereof;  or  (ii)  a  prohibition  or  restriction  which  is  or 
which  may  become  enforceable  by  virtue  of  a  town  planning  scheme; 
or  (iii)  a  prohibition  or  restriction  imposed  by  a  covenant  or  agreement 
made  between  a  lessor  and  lessee."  See  Re  Forsey  and  Hollebone,  1927, 
2  Ch.  379. 

(c)  L.  C.  Act,  1925,  s.  15,  sub-s.  (7),  substituted  by  L.  P.  (Amend.) 
Act,  1926,  Sched.  (cc)  Agricultural  Credits  Act,  1928,  s.  9. 

(d)  Re  For  gey  and  Hollebone,  sup. 

(e)  L.  P.  Act,  1925,  s.  198,  sub-s.  (1).     This  applies  only  to  instru- 
ments and  matters  required  or  authorised  to  be  registered  under  the  L.  C. 
Act,  1925:  ib.  sub-s.  (2).  (/)  L.  P.  Act,  1925,  s.  199,  sub-s.  (1). 

(//)  Companies  Act,  1929,  ss.   173  and  258. 
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Chap.  XIX.    tain  whether  a  winding-up    petition    has    been  presented; 
Sect.  2.       hence,  search  should  be  made  for  advertisements  of  petitions 
in  the  London  Gazette  in  cases  where  doubt  is  entertained 
as  to  the  position  of  the  company* 


By  s.  93  of  the  same  Act  (/),  it  is  provided  (inter  alia}  that 


(2)  search  at 

House  under    every  mortgage  or  charge  created  after  the  1st  July,  1908, 

a.  93  of 
Companies 
(Con.)  Act, 
1908; 


by  a  company  registered  in  England,  shall  (subject  as  therein 
mentioned)  be  void  against  the  liquidator  and  any  creditor 
of  the  company,  unless  particulars  of  the  mortgage  or  charge 
and  the  instrument  creating  the  same  are,  within  twenty-one 
days,  delivered  to  the  Registrar  of  Companies  for  registration 
(without  prejudice  to  any  contract  for  repayment  of  the 
money  thereby  secured);  and  the  Registrar,  on  payment  of 
the  prescribed  fee,  is  to  enter  in  the  register  particulars  of 
the  mortgage  or  charge  as  therein  mentioned.  By  sub-s.  (5) 
the  Registrar  is  to  give  a  certificate  of  any  mortgage  or 
charge  registered  under  the  section;  and  by  sub-s.  (8)  the 
register  is  to  be  open  to  inspection  by  any  person  on  payment 
of  the  prescribed  fee.  By  sub-s.  (9)  every  company  is  to 
cause  a  copy  of  every  instrument  creating  any  mortgage  or 
charge  requiring  registration  under  the  section  to  be  kept 
at  the  registered  office  of  the  company.  Registration  under 
s.  93  of  the  Companies  Act,  1908,  has  effect  as  if  the  charge 
had  been  registered  under  the  L.  C.  Act,  1925  (g). 

(3)  search  On   a  purchase  from  a  company  registered   under  the 

o° companies  Companies  Acts,  search  should  therefore  be  made  at  Somerset 
House  in  the  register  kept  by  the  Registrar  under  s.  93  of 
the  Companies  (Con.)  Act,  1908.  Search  should  also  be 
made  in  the  register  of  mortgages  and  charges  kept  by  the 
company  under  s.  100  of  the  same  Act  (Ti). 


Licensed 
premises. 


On  a  purchase  of  licensed  premises,  the  register  kept  by 
the  clerk  of  the  licensing  justices  (i}  should  be  inspected  (k). 

(/)  Companies  Act,  1929,  s.  79  et  seq. 
O)  S.  10  (5)  of  the  L.  C.  Act,  1925. 

(A)  Companies  Act,  1929,  s.   88.     Evidence  of  incorporation  will  be 
seen  when  making  the  search. 

(»)  Under  the  Licensing  (Con.)  Act,  1910,  ss.  50 — 53. 
(K)  Broughton,  Reminders,  5th  ed.  18. 
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'When  the  property  comprises  copyholds  which  have  been    Chap.  XIX. 
enfranchised  (whether  by  the  L.  P.  Act,  1922,  or  other- 


wise), the  Court  Rolls  should  be  searched  for  documents,  c°P7hold8- 
incumbranoes,  &c.  not  appearing  on  the  abstract. 

Where  the  property  lies  in  a  district  subject  to  the  Registry  Searches  in 
Acts,  viz.,  Middlesex,  Yorkshire,  Kingston-upon-Hull,  and  registries, 
the  Bedford  Level,  searches  should  be  madie  in  the  local 
registers.  These  searches  should,  in  strictness,  be  extended 
over  the  whole  period  covered  by  the  abstract;  but  in  practice 
this  is  seldom  done,  such  searches  are  made  as  having  regard 
to  the  abstract  as  a  whole  appear  desirable.  The  search 
against  each  person  should  begin  on  the  date  when  he  acquired 
an  interest  in  the  property,  and  should  be  carried  down  to 
the  date  of  registration  of  the  instrument  by  which  he  dis- 
poses of  his  interest., 

It  is  not  necessary  to  register  under  the  Middlesex  Registry  Middlesex. 
Act,  1708,  (1)  any  deed  of  arrangement,  land  charge  of 
Class  A,  or  other  instrument  made  or  created  on  or  after 
the  30th  July,  1900;  or  (2)  any  land  charge  (except  a 
puisne  mortgage)  of  Class  B,  Class  C,  or  Class  D  created 
or  made  after  1925,  if  such  deed,  land  charge,  or  other 
instrument  is,  or  was,  capable  of  registration  under  the 
L.C.  Act,  1925,  or  any  enactment  thereby  replaced  (I).  The 
registration  of  a  memorial  of  any  instrument  not  required 
to  be  registered  does  not  affect  any  priority  (m). 

If  title  is  derived  through  an  instrument  which  has  been  Fowers  of 
executed  since  1925  under  a  power  of  attorney,  search  should  attorney- 
be  made  for  the  instrument  creating  the  power  in  the  Central 
Office  of  the  Supreme  Court,  unless  the  instrument  only 
relates  to  the  one  transaction,  and  was  intended  to  be  handed 
over  on  the  completion  of  that  transaction  (n). 

(0  L.  C.  Act,  1925,  s.  18. 
(w)  L.  P.  Act,  1925,  s.  11  (1). 

(n)  See  L.  P.  Act,  1925,  s.  125;  the  "statutory  enactment"  therein 
referred  to  is  Jud.  Act,  1925,  s.  219. 

D. — VOL.  n.  28 
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Chap.  XIX.        If  the  title  commences  after  the  29th  July,  1862,  it  may 

Sect*  2-  be  thought  advisable  to  inspect  the  public  index  maps  kept 

Inspection  of  at  the  Land  Kegietry,  in  order  to  see  that  the  title  is  not 

a^Landap  registered  under  the  L.  R.  Act,  1925  (o).    An  official  certi- 

Registry.  ficate  of  search  can  be  obtained  (p).    « 


Disentailiug  ;Where  the  land  has  been  settled,  it  may  be  proper  to  search 

deeds  and  .-,-,•,    ^       -,           -11           -i                              -IITT 

aoknowledg-  for  inrolled  deeds  and  acknowledgments  under  the  i  ines  and 

married7  Recoveries  Act,  1833,  executed  before  1926. 


Section  3. 


The 

register : — 

(1)  Property 
Register ; 


(3)  Searches  and  inquiries  where  the  land  is  registered  under 
the  Land  Registration  Act,  1925. 

The  register  kept  under  the  L.  R.  Act,  1925,  consists  of 
three  parts,  called  the  Property  Register,  the  Proprietorship 
Register,  and  the  Charges  Register  (#).  The  Property 
Register  contains  the  description  of  the  land  and  estate  com- 
prised in  the  title,  with  a  reference  to  the  general  map  or  filed 
plan  (r),  and  such  notes  as  have  to  be  entered  relating  to  the 
ownership  of  mines  and  minerals  (s),  to  exemption  from 
overriding  interests  (£),  or  to  easements,  rights,  privileges, 
conditions  and  covenants  for  the  benefit  of  the  land  and  other 
like  matters  (u}.  In  the  case  of  leasehold  land,  the  Property 
Register  also  contains  a  reference  to  the  registered  lease, 
some  particulars  of  the  lease,  and  a  reference  to  the  lessor's 

(o)  Broughton,  Reminders,  5th  ed.  18.  Cf.  L.  R.  Act,  1925,  s.  16; 
lie  De  Leeuw,  1922,  2  Ch.  540,  553,  554. 

GO  L.  R.  Rules,  1925,  r.  286. 

(?)  L.  R.  Rules,  1925  (S.  R.  &  O.,  1925,  No.  1093/L.  28),  r.  2. 

(r)  As  to  maps  and  plans,  see  ib.  IT.  272 — 285. 

(s)  No  indemnity  is  payable  under  the  Act  on  account  of  any  mines  or 
minerals  or  the  existence  of  any  rights  to  work  or  get  mines  or  minerals, 
unless  a  note  is  entered  on  the  register  that  the  mines  or  minerals  are 
included  in  the  registered  title:  L.  R.  Act,  1925,  s.  83,  sub-s.  (5).  Notices 
of,  and  claims  in  respect  of,  the  severance  of  mines  or  minerals  may  be 
entered,  except  where  the  mines  and  minerals  severed  are  expressly 
included  in  the  registration:  ib.  s.  49,  sub-s.  (1),  and  L.  R.  Rules,  1925, 
r.  190;  in  which  case  the  severance  will  be  effected  by  an  ordinary 
registered  disposition. 

(f)  A  list  of  the  "  overriding  interests  "  is  given  inf.  p.  1045,  n.  (#). 

(«)  L.  R.  Rules,  1925,  r.  3. 
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title,  if  registered  (#).     In  the  case  of  rent-charges  created    Chap.  XIX. 

by  an  instrument,   that  instrument  is  referred  to  in  the  —I — L_ 

Property  Register  (y}.  And  where  land  is  acquired  in  con- 
sideration of  the  reservation  of  a  rent-charge,  and  the  grant  of 
the  land  contains  any  exceptions  or  reservations,  that  grant 
is  referred  to  in  the  Property  Register  (2). 

The  Proprietorship  Register  contains  statements  of  the  (2)  Proprie- 
nature  of  the  title  (i.e.,  whether  it  is  absolute,  possessory, 
good  leasehold  or  the  like),  of  the  name,  address  and  descrip- 
tion of  the  proprietor  of  the  land,  and  of  cautions,  inhibitions 
and  restrictions  affecting  his  right  of  disposing  of  the 
land  (a). 

The  Charges  Register  contains  (1)  incumbrances  subsisting  (3)  Charges 
:at  the  date  of  first  registration,  (2)  subsequent  charges  and 
other  incumbrances  (6),  (3)  such  notes  as  have  to  be  entered 
relating  to  covenants,  conditions,  and  other  rights  adversely 
affecting  the  land,  and  (4)  all  such  dealings  with  registered 
.charges  and  incumbrances  as  are  capable  of  registration  (c). 

There  are  also    kept    at    the  registry  index  maps  (<£),  a  (4)  Other 
general  map,  a  parcels  index  (e),  an  alphabetical  index  of  &c> 
proprietors'  names  (/),  a  list   of    pending   applications  for 
registration  (#),  and  a  minor  interests  index  (h). 

O)  lb.  r.  5  (1).  (y)  Ib.  r.  5  (2). 

(z)  lb.  r.  5  (3).  (a)  lb.  r.  7. 

(5)  Including  notices  of  leases  and  other  notices  of  adverse  interests  or 
claims  permitted  by  the  Act. 

(c)  L.  R.  Rules,  1925,  r.  7. 

(d)  lb.  r.  8.     These  show  the  position  and  extent  of  every  registered 
estate. 

(e)  Ib.  r.  8.     This  shows  the  current  number  under  which  an  estate 
is  registered,  where  the  general  map  is  used  as  the  index  map. 

(/)  lb.  r.  9.  It  shows  the  numbers  of  the  titles,  charges  or  incum- 
brances of  which  the  persons  appearing  in  it  are  proprietors. 

(<;)  lb.  r.  10.  It  shows  the  parish  or  place  of  the  land  to  be  regis- 
tered, and  the  number  of  the  application. 

(A)  lb.  r.  11.  This  is  confined  to  the  regulation  of  the  priorities 
inter  se  of  "  minor  interests,"  for  a  list  of 'which,  see  inf.  p.  1046,  n.  (rf). 
It  has  no  effect  on  the  powers  of  the  registered  proprietor,  and  does  not 
form  part  of  the  register:  Brickdale,  3rd  ed.  385. 

28(2) 
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Chap.  XIX.        The  index  maps,  the  general  map  and  parcels  index,  and 
the  list  of  pending  applications  (but  no  other  book,  map, 


Who  may        p}an  or  document  (*'))  are  open  to  general  public  inspection 

ItJSpCCt  tllC  _         .  -Y>  «  /T  \  ml  •       T  f»  •  5  • 

register.  during  office  hours  (k).  The  index  01  proprietors  names  is 
open  to  the  inspection  of  the  registered  proprietors  only  ;  but 
if  any  person  satisfies  the  Registrar  that  he  is  interested 
generally  in  the  property  of  any  proprietor  —  e.g.,  as  his 
trustee  in  bankruptcy  or  personal  representative  —  he  also  may 
inspect  that  index  (£). 

The  proprietor  of  the  land,  or  of  any  charge  or  incum- 
brance  thereon,  and  any  person  authorised  (-m)  by  such 
proprietor,  may  inspect  any  entry  in  the  register,  and  any 
document  in  the  custody  of  the  Registrar  and  referred  to- 
rn the  register  (ri).  The  property  register  and  the  filed  plan 
of  any  title  may  further  be  inspected  by  any  person  interested 
in  the  land,  or  in  any  adjoining  land,  or  in  a  charge  or 
iucumbranoe  thereon  (o)  ;  and  other  entries  in  the  register 
and  documents  referred  to  therein,  and  the  statutory  declara- 
tion in  support  of  a  caution,  may  be  inspected  by  any  person 
interested  on  giving  three  days'  notice  to  the  proprietor,  or 
on  satisfying  the  Registrar  that,  for  some  sufficient  reason, 
he  cannot  obtain  the  requisite  authority  for,  or  consent  to,. 
such  inspection,  and  that  such  inspection  is  reasonable  and 
proper  (p).  The  Act  also  enables  certain  other  persons  to 
inspect  the  register  (q).  There  are  also  provisions  enabling 
information  to  be  obtained  as  to  what  entries  appeared  in 
the  register  on  a  specified  date,  whether  or  not  the  register 

(t)  Exceptions  may  be  made,  if  a  good  cause  is  shown,  under  r.  322. 

(&)  L.  R.  Rules,  1925,  r.  12  (1). 

(0  76.  r.  12  (2). 

(w)  Reasonable  evidence  of  authority  is  all  that  is  required:  Brick- 
dale,  3rd  ed.  506. 

(n~)  L.  R.  Rules,  1925,  r.  287.  This  and  the  following  rules  give  effect 
to  s.  112  of  the  Act. 

(o)  Ib.  r.  288  (1). 

O)  Ib.  r.  288  (2). 

(?)  L.  R.  Act,  1925,  a.  59,  sub-ss.  (3),  (5)  (judgment  creditor); 
s.  61,  sub-s.  (10)  (trustee  in  bankruptcy);  cf.  s.  129  (empowering  the 
Registrar  to  furnish  information  to  Government  Departments  and  local 
authorities). 
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has  since  been  closed  (r).     Inspection  may  only   be  made    Chap.  XIX. 
in  the  presence  of  an  officer  of  the  registry,  and  notes,  — !fj — '. — 
extracts,  &c.  may  be  made  only  in  pencil,  the  use  of  ink 
being  forbidden  («)., 

On  a  sale  or  other  disposition  of  registered  land  to  a  Authority  to 
purchaser  other  than  a  lessee  or  chargee,  the  vendor  is  bound 
at  his  own  expense  to  furnish  the  purchaser  with  an  authority 
to  inspect  the  register,  notwithstanding  any  stipulation  to 
the  contrary  (£).     i 

Any  person  authorised  to  inspect  the  entries  in  the  register  Official 
relating  to  any  title,  charge,  or  incumbrance  may  apply  to 
the  Registrar  in  writing,  signed  by  himself  or  his  solicitor, 
to  make  an  official  search  (describing  the  nature  of  the  search 
required)  against  such  title,  charge,  or  incumbrance,  and 
to  issue  a  certificate  of  the  result  (u}.>  The  Registrar 
thereupon  makes  the  search  and  issues  the  certificate  accord- 
ingly (a;).  The  application,  if  made  by  the  proprietor  of 
the  land,  charge  or  incumbrance,  may  be  made  by  telegraph 
or  telephone  (y}.\  Where  a  solicitor  or  other  person  obtains 

00  L.  E.  Eules,  1925,  r.  289.  ! 

(«)  11).  r.  291. 

(0  L.  E.  Act,  1925,  s.  110,  sub-s.  (1). 

(«)  L.  E,  Eules,  1925,  r.  292  (1).  ,    I 

(*)  Ib.  r.  292  (2). 

(y)  The  rules  permitting  this  are  as  follows: — "293. — (1)  The  pro- 
prietor of  any  land,  charge  or  incumbrance  may  apply  to  the  Eegistrar 
by  telegraph  or  by  telephone  to  search  whether  any  entry  has  been  made 
in  the  register  since  the  date  on  which  the  land  or  charge  certificate  or 
certificate  of  incumbrance  was  last  made  to  correspond  with  the  register. 

(2)  Such  proprietor  (or  his  solicitor  describing  himself  as  such)   shall 
give  the  following  particulars: — (a)  the  title  number  and  the  district 
or  place  under  which  the  land  is  registered,  (b)  the  name  and  address  of 
the  proprietor  of  the  land  or  charge  or  incumbrance,  as  the  case  may  be, 
(c)  the  date  on  which  the  land  or  charge  certificate  or  certificate  of 
incumbrance  was  last  made  to  correspond  with  the  register,  (d)  the  name 
and  address  of  the  person  to  whom  the  answer  is  to  be  given,  (e)  in 
the  case  of  a  charge  or  incumbrance  a  sufficient  description  thereof. 

(3)  Every  application  by  telephone  for  a  search  shall  be  confirmed  in 
writing  sent  on  the  same  day  to  the  Eegistrar.     Such  confirmation  shall 
be  signed  by  the  proprietor  (or  his  solicitor  describing  himself  as  such 
and  giving  the  name  of  the  proprietor)  and  shall  set  out  all  the  aforesaid 
particulars.     (4)  In  the  case  of  an  application  by  telegraph  for  a  search 
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Chap.  XIX.    an  official  certificate  of  the  result  of  a  search,  he  is  not 

Q  __i          O 

J  _  answerable  in  respect  of  loss  that  may  arise  from  any  error 
therein  (2)  ;  and  where  the  certificate  is  obtained  by  a  solicitor 
acting  for  persons  in  a  fiduciary  position,  those  persons  are 
similarly  protected  (a).  If  any  person  suffers  loss  by  reason 
of  an  error  in  an  official  search,  he  is  entitled  to  be  indem- 
nified under  the  Act  (6).  ' 

Protection  of        Subject  to  the  provisions  of  the  Act  relating  to  fraud  (c)r 
and  to  the  title  of  a  trustee  in  bankruptcy  (d),  a  purchaser 


might  be,  but  acquiring  title  under  a  registered  disposition  is  not  concerned 

is  not,  made 

on  the  with  any  pending  action,  writ,  order,  deed  of  arrangement^ 

or  other  document,  matter  or  claim  (not  being  an  overriding- 
interest)  which  is  not  protected  by  a  caution  or  other  entry 
on  the  register,  whether  he  has  or  has  not  notice  thereof, 
express,  implied  or  constructive  (e).,  And  as  regards  any 
pending  action,  writ,  order,  deed  of  arrangement  or  land 
charge  (other  than  a  local  land  charge)  which,  as  to  unregis- 
tered land,  is  required  to  be  registered  or  re-registered  after 
1925  under  the  L.  C.  Act,  1925,  or  under  any  other  statute, 
registration  whereunder  has  effect  as  if  made  under  the  L.  C. 
Act,  1925  (/),  and  which  can  be  protected  under  the  L.  R. 

the  fee  shall  be  sent  by  the  same  telegram  and  the  reply  must  be  prepaid. 
(5)  In  the  case  of  an  application  by  telephone  for  a  search  the  fee  shall 
be  sent  with  the  written  confirmation  of  the  verbal  application. 

"  294.  —  (1)  Upon  the  receipt  of  such  an  application  the  search  shall  be 
made  forthwith,  and  the  result  '  yes  '  or  '  no  '  shall  be  sent  by  telegram 
or  telephone  to  the  person  named  in  that  behalf  in  the  application, 
repeating  the  number  of  the  title,  the  district  or  place,  the  date  at  which 
the  search  commences,  and,  in  the  case  of  a  charge  or  incumbrance,  the 
description  thereof.  (2)  The  result  if  sent  by  telephone  is  subject  to 
confirmation  in  writing." 

(z)  L.  R.  Rules,  1925,  r.  295  (1). 

(a)  Ib.  r.  295  (2). 

(6)  L.  R.  Act,  1925,  a.  83  (3). 

(c)  See  s.  82  (1)  (d),  as  to  rectifying  the  register;  s.  83  (5)  (a),  as 
to  indemnity;  and  s.  114,  as  to  dispositions  in  fraud  of  creditors,  &c. 

(rf)  Ss.  42,  43,  45,  61  and  62  of  the  Act;  the  relevant  provisions  are 
stated  inf.  p.  1044.  And  see  L.  R.  Rules,  1925,  rr.  174—184. 

(e)  S.  59  (6). 

(/)  E.g.,  under  s.  93  of  the  Companies  (Con.)  Act,  1908.  Matters 
registered  under  that  section  or  under  s.  100  should,  if  they  affect  regis- 
tered land,  also  be  registered  or  protected  by  caution  or  otherwise  under 
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Act,  1925,  by  lodging   or   registering   a   creditor's  notice,    Cha^.  XIX. 
restriction,  inhibition,  caution  or  other  prescribed  notice,  a        ^  '    ' 
purchaser  is  not  affected  with  notice  thereof  by  reason  of  the 
registration  thereof  under  the  L.   C.  Act,  1925,  or  other 
statutes;  nor  is  a  purchaser  concerned  to  make  any  search 
therefor  if  and  so  far  as  registered  land  is  affected  thereby  (g). 

,Writs  and  orders,  deeds  of  arrangement,  pending  actions  Whatincum- 
and  other  interests  (not  being  land  charges)  which,  if  the  be^irte'reTon 
land  were  unregistered,  would,  for  purposes  of  protection,  the  register, 
be  required  to  be  registered  or  re-registered  after  1925  under 
the  L.  C.  Act,  1925  (/&),  may  be  protected  by  lodging  a 
creditor's  notice,  a  bankruptcy  inhibition,  or  a  caution  against 
dealings  with  the  land  or  charge  (i).\  Registration  ,of  a  land 
charge  (other  than  a  puisne  mortgage,  an  Inland  Revenue 
charge  (fc),  or  a  local  land  charge)  is  effected  by  registering 
a  notice,  caution,  or  other  prescribed  entry  (I}..  A  puisne 
mortgage,  which  is  not  protected  by  some  entry  on  the 
register  (e.g.,  by  a  registered  charge  (w),  or  by  a  caution  in 
a  specially  prescribed  form  (ft)),  and  which  is  not  an  over- 
riding interest,  will  be  overridden  as  a  "  minor  interest"  by 
a  transfer  for  valuable  consideration  (o);  a  purchaser  (p), 
therefore,  need  not  concern  himself  therewith.;  The  only 
Inland  Revenue  charges  which  could,  if  the  land  were  un- 
registered, be  registered  as  land  charges  under  the  L.  C.  Act, 
1925,  are  charges  for  death  duties  leviable  or  payable  on 
deaths  occurring  after  1925  (#),  and  a  registered  disposition 

the  L.  R.  Act,  1925:  see  s.  60.  If  they  are  not  so  registered  or  pro- 
tected, a  purchaser  will  take  free  therefrom. 

(g*)  L.  R.  Act,  1925,  s.  110  (7).  These  provisions  appear  to  override 
L.  P.  Act,  1925,  s.  198,  so  far  as  registered  land  is  concerned. 

(A)  See  sup.  p.  1020  et  seq. 

(f)  L.  R.  Act,  1925,  s.  59  (1). 

(A)  Notice  of  an  Inland  Revenue  charge  may  be  entered  on  the 
register:  ib.  a.  73  (7).  ' 

(T)  L.  R.  Act,  1925,  s.  59  (2)  and  (3). 

(m)  See  s.  25  et  seq. 

(n)  S.  106;  see  also  s.  100. 

(o)  Ss.  20  and  23. 

(p~)  I.e.,  one  taking  for  valuable  consideration,  including  a  person 
taking  in  consideration  of  marriage. 

(.7)  L.  C.  Act,  1925,  s.  10  (1),  Class  D  (i). 
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Chap.  XIX.  in  favour  of  a  purchaser  for  money  or  money's  worth  overrides 
Sect-  3'  such  charges,  whether  or  not  notice  of  the  claim  for  duties 
is  entered  on  the  register  (r) ;  but  a  disposition  to  any  person 
other  than  a  purchaser  for  money  or  money's  worth,  takes 
effect  subject  to  any  such  charge,  whether  or  not  notice  of  the 
claim  is  entered  on  the  register  (s). 


Title  of 
trustee  in 
bankruptcy, 
when  dis- 
placed. 


;Where  under  a  disposition  a  purchaser  in  good  faith  for 
money  or  money's  worth,  who  at  the  date  of  the  registered 
disposition  had  no  notice  of  an  available  act  of  bankruptcy, 
or  of  the  receiving  order  or  adjudication,  is  registered  as 
proprietor  of  an  estate  or  a  charge,  >then  the  title  of  the 
trustee  in  bankruptcy  of  the  person  making  the  disposition 
is  void  as  from  the  date  of  the  disposition  as  against  such 
purchaser,  if  the  trustee  acquired  his  title  after  1925  (£); 
but  if  a  creditor's  notice  or  a  bankruptcy  inhibition  is  regis- 
tered under  the  Act  at  the  date  of  the  disposition,  the 
purchaser  is  not  protected  by  this  provision;  a  purchaser 
of  registered  land  is  under  no  obligation  to  make  any  search 
for  bankruptcies  under  the  L.  C.  Act,  1925  (£).>,  Where  a 
bankrupt  proprietor  has  acquired  registered  land  or  a  regis- 
tered charge  after  the  adjudication,  and  transfers  the  same 
to  a  person  who  deals  with  him  bond  fide  and  for  value,  and 
the  transfer  is  completed  before  any  intervention  by  the 
trustee  in  bankruptcy,  the  transfer  is  valid  as  against  the 
trustee,  unless  a  creditor's  notice  or  a  bankruptcy  inhibition 
is  registered  against  the  bankrupt  (w). 


What 

registers  need 
be  searched. 


It  follows  from  the  preceding  observations  that,  except 
where  the  land  is  situate  in  Middlesex  or  Yorkshire,  and  is 
also  registered  with  a  qualified  or  possessory  title,  the  only 
registers  in  which  a  purchaser  need  search  are  those  kept  for 


(r)  L.  R,.  Act,  1925,  s.  73  (1)  and  (15). 

(s)  Ib.  s.  73  (2)  and  (15). 

(t)  Ib.  s.  61  (6).  The  position  in  like  circumstances  of  a  bond  fide 
purchaser  who  gives  a  consideration  which,  though  "  valuable,"  is  not 
"money  or  money's  worth"  appears  doubtful:  Brickdale,  3rd  ed.  238; 
if  such  a  purchaser  were  ousted  from  the  land,  he  would,  presumably, 
be  entitled  to  indemnity  under  s.  83. 

(«)  L.  R.  Act,  1925,  s.  61  (8);  Bkcy.  Act,  1914,  e.  47  (1). 


SEARCHES  FOE  INCUMBEANCES,  ETC.  1045 

the  registration  of  local  land  charges,  the  register  kept  under    Chap.  XIX. 
the  L.  R.  Act,  1925,  and,  perhaps,  ,the  agricultural  charges  — ! 
register.  , 

The  estate  vested  in  the  registered  proprietor,  whatever  the  Inquiries 
nature  of  his  title  may  be,  is  subject  (unless  the  contrary  is  .    Oven 
expressed  on  the  register)  to  such  overriding  interests  (#),  interests, 
if  any,  as  affect  the  registered  land  (y} ;  and  the  transfer  to 
the  purchaser  takes  effect  subject  to  those  interests  (2).     The 
purchaser  should,  therefore,  in  all  cases  ascertain  what  over- 
riding interests  affect  the  lands  purchased,  and  should  make 
the  same  searches  and  inquiries  in  respect  of  the  overriding 
interests  as  he  would  make  if  the  land  were  not  registered. 

(#)  The  overriding  interests  are  defined  in  ss.  3  (xvi)  and  70  (i). 
They  are  as  follows: — (i)  Eights  of  common,  drainage  rights,  customary 
rights  (until  extinguished),  public  rights,  profits  a  prendre,  rights  of 
ehcepwalk,  rights  of  way,  watercourses,  rights  of  water,  and  other  ease- 
ments, not  being  equitable  easements,  required  to  be  protected  by  notice 
on  the  register;  (ii)  liability  to  repair  highways  by  reason  of  tenure*, 
quit  rents,  crown  rents,  heriots,  and  other  rents  and  charges  (until  extin- 
guished) having  their  origin  in  tenure ;  (iii)  liability  to  repair  the  chancel 
of  any  church;  (iv)  liability  in  respect  of  embankments  and  sea  and 
river  walls;  (v)  land  tax,  tithe  rent-charge,  payments  in  lieu  of  tithe, 
and  charges  or  annuities  payable  for  the  redemption  of  tithe  rent-charges; 
(vi)  subject  to  s.  75  of  the  Act,  rights  acquired  or  in  course  ,of  being 
acquired  under  the  Limitation  Acts;  (vii)  the  rights  of  every  person  in 
actual  occupation  of  the  land  or  in  receipt  of  the  rents  and  profits  thereof, 
save  where  enquiry  is  made  of  such  person  and  the  rights  are  not  dis- 
closed; (viii)  in  the  case  of  a  possessory,  qualified,  or  good  leasehold  title, 
all  estates,  rights,  interests,  and  powers  excepted  from  the  effect  of 
registration;  (ix)  rights  under  local  land  charges  unless  and  until  regis- 
tered or  protected  on  the  register  in  the  prescribed  manner;  (x)  rights 
of  fishing  and  sporting,  seignorial  and  manorial  rights  of  all  descriptions 
(until  extinguished),  and  franchises;  (xi)  leases  for  any  term  or  interest 
not  exceeding  twenty-one  years,  granted  at  a  rent  without  taking  a  ifine ; 
(xii)  in  respect  of  land  registered  before  the  commencement  of  the  Act, 
rights  to  mines  and  minerals,  and  rights  of  entry,  search,  and  user,  and 
other  rights  and  reservations  incidental  to  or  required  for  the  purpose  of 
giving  full  effect  to  the  enjoyment  of  rights  to  mines  and  minerals  or  of 
property  in  mines  or  minerals,  being  rights  which,  where  the  title  was 
first  registered  before  the  1st  January,  1898,  were  created  before  that 
date,  and  where  the  title  was  first  registered  after  the  31st  December, 
1897,  were  created  before  the  date  of  first  registration. 

(y)  L.  E.  Act,  1925,  ss.  5 — 7,  20  and  70,  as  to  freeholds;  ss.  >9— 12, 
23  and  70,  as  to  leaseholds. 

(z)  Ib.  B.  20  (freeholds),  and  s.  23  (leaseholds). 
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Chap.  XIX.        In  particular,  where  the  land  was  first  registered  before 
' 1898,  the  register  does  not  show  whether  any  rights  to  mines 

Title  to  mines  or  minerals,  or  any  easements  in  connection  therewith,  which 

and  minerals,  * 

and  easements  were  created  before  1898  (whether  before  or  after  the  first 

therewith*"3 *  registration)  are  outstanding;  and  where  the  land  was  first 
registered  between  1898  and  1925  (inclusive),  the  register 
does  not  show  whether  any  such  rights  or  easements,  which 
were  created  before  the  first  registration,  are  outstanding  (a). 
Unless,  therefore,  he  is  precluded  from  so  doing  by  his  con- 
tract ('&),  the  purchaser  may,  in  either  of  the  above  cases, 
call  for  the  title  to  the  mines  and  minerals. 


(ii)  Minor 
interests. 


.Where  a  disposition  of  registered  land,  or  of  a  legal  estate 
therein  (including  a  lease  or  underlease  (c)  thereof),  is  made 
without  valuable  consideration,  the  disposition  is  also  subject, 
so  far  as  the  transferee  or  grantee  is  concerned,  to  any  minor 
interests  (J),  subject  to  which  the  transferor  or  grantor  held 
the  same  (e):  A  purchaser  otherwise  than  for  value  should 
therefore  inquire  what  minor  interests  affect  the  land  or 
charge  (/)  in  the  hands  of  the  grantor  or  transferor. 


(a)  L.  R.  Act,  1925,  s.  70  (1)   (1). 

(6)  Ib.  s.  110  (2). 

0)  Ib.  s.  3  (x). 

(cT)  S.  3  (xv)  provides  as  follows: — "Minor  interests"  mean  the 
interests  not  capable  of  being  disposed  of  or  created  by  registered  dis- 
positions and  capable  of  being  overridden  (whether  or  not  a  purchaser 
has  notice  thereof)  by  the  proprietors  unless  protected  as  provided  by 
this  Act,  and  all  rights  and  interests  which  are  not  registered  or  protected 
on  the  register  and  are  not  overriding  interests,  and  include — (a)  in  the 
case  of  land  held  on  trust  for  sale,  all  interests  and  powers  which  are, 
under  the  L.  P.  Act,  1925,  capable  of  being  overridden  by  the  trustees 
for  sale,  whether  or  not  such  interests  and  powers  are  so  protected ;  and 
(b)  in  the  case  of  settled  land,  all  interests  or  powers  which  are,  under 
the  S.  L.  Act,  1925,  and  the  L.  P.  Act,  1925,  or  either  of  them,  capable 
of  being  overridden  by  the  tenant  for  life  or  statutory  owner,  whether 
or  not  such  interests  and  powers  are  so  protected  as  aforesaid.  See  also 
ss.  43,  87  (4)  and  100—107. 

(e)  L.  R.  Act,  1925,  s.  20  (4)  (freeholds),  and  s.  23  (5)  (leaseholds). 

(/)  Ib.  ss.  33  and  44,  appear  to  provide  that  where,  for  instance,  a 
new  trustee  is  appointed  of  a  charge,  and  the  transmission  is  registered, 
the  new  trustee  obtains  the  charge  free  from  the  beneficial  interests  of 
his  cestuis  que  trust.  Presumably,  these  sections  would  not  be  so  con- 
strued: Brickdale,  3rd  ed.  174. 
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The  above  are  the  only  inquiries  which  need  be  made  where    Chap.  XIX. 

freeholds  registered  with  an  absolute  title  are  being  bought.  

Where,  however,  the  lands  purchased  are  freeholds  registered 
with  other  than  an  absolute  title,  or  are  leaseholds,  certain 
additional  matters  have  to  be  considered. 

Where  freehold  land  is  registered  with  a  qualified  title,  a  (iii)  Other 
disposition  does  not  affect  or  prejudice  the  enforcement  of 
any  estate,  right  or  interest  appearing  by  the  register  to  be  with  qualified 
excepted  from  the  effect  of  registration  (g).     The  estates,  to 
rights  and  interests  so  excepted  may  be  either  those  arising 
before  a  specified  date,  or  those  arising  under  a  specified 
instrument    or    otherwise    particularly    described    in    the 
register  (/&).    A  purchaser,  unless  effectively  (i)  precluded  by 
his    contract,  should    require    any  such   estates,  rights    or 
interests  to  be  got  in  or  shown  to  have  determined. 

Again,  where  freehold  land  is  registered  with  a  possessory  (b)  freeholds 
title,  a  disposition  does  not, affect  or  prejudice  the  enforcement  8ory  title, 
of  any  estate,  right  or  interest  adverse  to  or  in  derogation  of 
the  title  of  the  first  registered  proprietor,  and  subsisting  or 
capable  of  arising  at  the  time  of  the  registration  of  such  pro- 
prietor (fc).,     A  purchaser  should  therefore  satisfy  himself 
as  to  the  state  of  the  title  as  at  the  date  of  the  first  registra- 
tion of  the  land :  but  he  is  not  concerned  with  any  disposition 
made  by  a  proprietor  after  that  date  which  is  capable  of 
being  protected  on  the  register,  unless  it  is  so  protected. 

The  registration  of  leaseholds  is  in  all  cases  subject  to  all  (°)  leaseholds 
implied  and  express  covenants,  obligations,  and  liabilities 
incident  to  the  registered  land  (1} ;  and  a  disposition  thereof 

O)  L.  R.  Act,  1925,  s.  20  (2). 

(A)  S.  7  (1). 

(»)  A  stipulation  contained  in  any  contract  for  the  sale  or  exchange  of 
land  made  after  1925,  to  the  effect  that  an  outstanding  legal  estate  is  to 
be  traced  or  got  in  by  or  at  the  expense  of  a  purchaser,  or  that  no 
objection  is  to  be  taken  on  account  of  an  outstanding  legal  estate,  is  void: 
L.  P.  Act,  1925,  s.  42  (3).  But  there  are  methods  of  evading  this  sub- 
section, notwithstanding  ib.  sub-s.  (4). 

(*)  L.  B.  Act,  1925,  s.  6  and  s.  20  (3). 

(0  Ib.  ss.  9—12.  , 
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Chap.  XIX.    takes  effect  subject  to  the  same  covenants,  obligations,  and 

_  liabilities  (w).      A  purchaser   should   therefore  inspect  the 

lease,  and  satisfy  himself  that  the  covenants  therein  contained 

have  been  and  are  being  (n)  observed  and  performed,  in  the 

same  way  as  he  would  if  the  land  were  unregistered  (o). 

(cl)  leaseholds,  These  are  the  only  additional  matters  in  respect  of  which  a 

with  absolute  •         •  •    «_•         mi  11          111 

or  good  lease-  purchaser  need  satisfy  himself  where  the  leaseholds  are  regis- 
hold,  title.       tered  with  absolute  (p)  or  good  leasehold  (q)  title. 

(e)  leaseholds       Where  leasehold  land  is  registered  with  qualified  title,  a 
title  ;qUa         disposition  does  not  affect  or  prejudice  the  enforcement  of 

any  estate,  right  or  interest  (whether  in  respect  of  the  lessor's 
title  or  otherwise)  appearing  by  the  register  to  be  excepted 
from  the  effect  of  registration  (r).j  Such  estates,  rights  and 
interests  may  be  either  those  arising  before  a  specified  date, 
or  those  arising  under  a  specified  instrument  or  otherwise 
particularly  described  in  the  register  (s) .  A  purchaser  unless 
precluded  by  his  contract,  should  require  any  such  estates, 
rights  or  interests  to  be  got  in  or  shown  to  have  determined. 

(f)  leaseholds       Finally,  where  leasehold  land  is  registered  with  a  posses- 
sorytFtle?ef      sory  title,  a  disposition  does    not   affect  or  prejudice  the 

enforcement  of  any  estate,  right  or  interest  adverse  to  or  in 
derogation  of  the  title  of  the  first  proprietor,  and  subsisting 
or  capable  of  arising  at  the  time  of  the  registration  of  such 
proprietor  (£).i  A  purchaser  should  therefore  satisfy  himself 
as  to  the  state  of  the  title  as  at.  the  date  of  the  first  registration 
of  the  land;  but  he  is  not  concerned  with  any  disposition 

O)  L.  R.  Act,  1925,  s.  23. 

(»)  Where  the  lease  contains  a  clause  for  forfeiture  upon  assignment 
without  licence,  the  requisite  licence  must  be  obtained. 

(0)  Production  of  the  receipt  for  the  last  payment  due  for  rent  under 
the  lease  is  primd  facie  evidence  that  all  covenants  and  provisions  have 
been  duly  performed  and  observed:  L«.  P.  Act,  1925,  s.  45  (2)  and  (3). 

O)  L.  R.  Act,  1925,  s.  9  and  s.  23  (1). 

(g)  Ib.  s.  10  and  s.  23  (2).  A  purchaser  is  bound  to  assume,  unless 
the  contrary  appears,  that  the  lease  or  underlease  was  duly  granted,  and, 
in  the  case  of  an  underlease,  that  every  superior  lease  was  duly  granted : 
i,.  P.  Act,  1925,  s.  45  (2)  and  (3). 

O)  L.  R.  Act,  1925,  s.  23  (3). 

(s)  Ib.  8.  12. 

(0  Ib.  B.  11  and  s.  23  (4). 


SEARCHES  FOE  INCUMBRANCES,  ETC.  1049 

made  by  a  proprietor  after  that  date  which  is  capable  of    Chap.  XIX. 
being  protected  on  the  register,  unless  it  is  so  protected. 

Any  land  situate  within  the  jurisdiction  of  the  Middlesex  Registered 
or  Yorkshire  deeds  registries,  and  any  estate  wherein  is  regis-  jurisdiction  of 
tered  under  the  L.  R.  Act,  1925,  is,  as  respects  the  estate  local  deeds 

r6°*istri68. 

so  registered,  exempt  from  such  jurisdiction  from  the  date 
of  the  registration  under  that  Act;  and  after  such  registration 
no  instrument  relating  to  the  registered  estate  executed  (or, 
in  the  case  of  a  testamentary  instrument,  coming  into  opera- 
tion) after  the  date  of  registration  need  be  registered  in  the 
local  deeds  registry  (w,).,  For  the  purposes  of  the  above 
provisions,  the  registration  is  deemed  to  have  taken  place 
at  the  beginning  of  the  day  on  which  the  application  is 
delivered  at  the  Land  Registry,  and  prior  to  the  registration 
on  that  day  of  any  memorial  in  the  local  deeds  registry  (&) . 

(4);  Time  for  making  searches  and  inquiries.  Section  4. 


Whatever  searches    and   inquiries  are  deemed  necessary,  Time  for 
should,  of  course,  be  brought  down  to  a  point  as  close  as  pos-  searches  and 
sible  to  the  time  fixed  for  completion;   if  the  decision  in  mqume8- 
Re  Forsey  and  Hollebone  (xx)  is  correct,  it  would  seem 
advisable  to  make  the  search,  or  official  search,  immediately 
before  entering  into  the  contract,  and  a  supplemental  search 
immediately  before    completion;    but    usually  one    official 
search   is   made   immediately  before   completion.      By   an 
early  search,  however,  unnecessary  expense  may  be  saved; 
the  vendor  has  to  bear  the  cost  of  an  early  search,  if  the 
purchase  goes  off  on  a  defect  in  title  (y} . 

if  the  purchase  is  completed  before  the  expiration  of  the  Protection 
second  day  after  the  date  of  an  official  certificate  of  result  ^etioVis 
of  search  obtained  by  the  purchaser  from  the  Land  Registry  ji'hin  two 
under  the  L.  O.  Act,  1925,  the  purchaser  is  not  affected  by  official 
any  entry  which  is  made  in  the  register  between  the  date  of  c 
the  certificate  and  the  date  of  completion,  unless  such  entry 

(«)  L.  R.  Act,  1925,  s.  135  (1).     See  also  L.  R.  Rules,  1925,  r.  161, 
and  cp.  s.  135  (2)  of  the  Act. 

(a;)  L.  R.  Rules,  1925,  r.  43.  (xx)  1927,  2  Ch.  379,  387. 

(y)  Hodges  v.  Earl  of  Lichfield,  (1835)  1  Sc.  at  p.  449. 
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Chap.  XIX. 
Sect.  4. 


Registered 
land :  pro- 
tection ob- 
tained by 
priority 
notice. 


Unnecessary 
costs  of,  not 
allowed. 


is  made  pursuant  to  a  priority  notice  entered  on  the  register 
before  the  certificate  is  issued  (2)..  It  seems  that  the  same 
protection  is  given  by  an  official  certificate  of  result  of  search 
in  respect  of  local  land  charges;  but  this  is  by  'no  means 
clear  (a).  . 

On  a  disposition  of  land  registered  under  the  L.  R.  (Act, 
1925,  the  purchaser  may,  with  the  consent  of  the  vendor 
or  his  solicitor,  lodge  at  the  Land  Registry  a  priority  notice 
in  respect  of  the  proposed  transaction,  reserving  priority  for 
a  specified  instrument,  or  for  a  specified  application  intended 
to  be  subsequently  made.  The  notice  must  be  accompanied 
by  the  land  or  charge  certificate. v  If  this  notice  is  lodged 
immediately  after  the  issue  of  an  official  certificate  of  search, 
and  if  the  instrument  or  application  specified  in  the  notice 
is  delivered  for  registration  within  fourteen  days  from  the 
lodging  of  the  notice,  that  instrument  or  application  will  be 
registered  with  priority  to  any  other  instrument  or  applica- 
tion affecting  the  same  land  or  charge  which  may  have  been 
delivered  in  the  meantime  (6).  It  seems,  therefore,  that 
if  the  above  procedure  is  followed,  the  purchaser  obtains 
complete  protection  (c). 

A  solicitor  will  not  be  allowed  upon  taxation,  even  as 
between  solicitor  and  client,  the  costs  of  searches  directed  by 
counsel,  but  which  have,  to  the  knowledge  of  the  solicitor, 
been  rendered  unnecessary  by  events  occurring  before  the 
search  has  been  made  (<£). 

(2)  L.  P.  (Amend.)  Act,  1925,  s.  4  (2). 

O)  See  ib.  as.  4  (4)  (d)  and  8  (1) ;  L.  C.  Act,  1925,  s.  15  (2) ;  and 
Local  L.  C.  Rules,  1927,  r.  9. 

(6)  L.  R.  Rules,  1925,  r.  88. 

(c)  As  to  the  objections  to  other  methods  of  procedure,  see  Brickdalo, 
3rd  ed.  35. 

(rf)  Longford  \.  Mahony,  (1845)  3  J.  &  L.  97. 
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CHAPTER  XX.  Chap.  XX. 

DEATH  DUTIES. 
(1)    Succession  Duty.  Section  1. 


BY  the  Succession  Duty  Act,  1853,  a  duty  known  as  sue-  Succession 
cession  duty  was  made  payable  in  respect  of  the  succession  paylbiT.  *' 
to  property  or  the  income  thereof  to  which  any  person  after 
the  passing  of  the  Act  becomes  beneficially  entitled,  whether 
by  disposition  or  devolution  by  law  (a),  upon  the  death  of 
any  person  dying  after  the  commencement  of  the  Act  (6). 

In  the  case  of  real  or  leasehold  property  (c),  the  Act  makes  Is  a  first 
the  duty  imposed  a  first  charge  on  the  interest  of  the  successor  interest  of  the 
and  all  persons  claiming  in  his  right;  it  also  makes  it  a  debt  successor, 
due  to  the  Crown  from  the  successor  having  priority  over  all 
charges  and  interests  created  by  the  successor  on  the  property 
comprised  in  the  succession  (d).     The  duty  is  payable  by 
instalments  (e).    Where  the  successor  dies  before  all  the  in- 
stalments have  become  due,  a  part  of  the  duty  is  remitted  (/) ; 

(a)  Se«  Hamilton  v.  Lord  Advocate,  1920,  A.  C.  50;  Re  Bolton  Estates 
Act,  1904,  2  Ch.  289;  cf.  Finance  (1909-10)  Act,  1910,  a.  58  (2). 

(£>)  See  s.  2.  And  see  a.  16,  which  makes  trustees  for  charitable  or 
public  purposes,  though  not  beneficially  entitled,  liable  to  account  for 
duty;  see  also  s.  44.  Duty  is  not  payable  in  respect  of  the  death  of  a 
paid  trustee  and  the  appointment  in  his  place  of  a  new  paid  trustee: 
A.-G.  v.  Eyres,  1909,  1  K.  B.  723. 

(c)  See  s.  1.  Duty  is  not  payable  in  respect  of  an  advowson  unless 
and  until  it  is  sold;  s.  24;  A.-G.  v.  Peek,  1913,  2  K.  B.  487. 

00  S.  42. 

(0)  Succession  Duty  Act,  1853,  s.  21 ;  Customs  and  Inland  Rev.  Act, 
1888,  s.  22  (1);  Finance  Act,  1894,  as.  6  (8)  and  18  (1). 

(/)  Succession  Duty  Act,  1853,  a.  21 ;  the  part  remitted  is  an  amount 
oqual  to  the  instalments  calculated  under  that  Act  which  have  not  become 
due  at  the  successor's  death:  ib.,  and  Customs  and  Inland  Rev.  Act,  1888, 
s.  22  (3)  (b). 
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Chap.  XX.     unless  the  successor  is  competent  either  to  dispose  of  the 

90  '   '       property  (g),  in  which  case  the  balance  of  the  duty  remains 

a  charge  on  the  property  itself  (ft),  or  to  dispose  by  will  of 

a  continuing  interest  in  the  property,  in  which  case  the 

balance  of  the  duty  remains  a  charge  on  that  interest  (i). 

When  The  duty  does  not  become  payable  until  the  successor  or 

some  person  in  his  right  or  on  his  behalf  becomes  entitled 
in  possession  to  his  succession  or  to  the  receipt  of  the  income 
and  profits  thereof  (fc);  but  this  provision  only  defers 
the  time  for  payment,  in  cases  where  the  successor  is  not 
entitled  to  immediate  possession,  and  the  duty  is  none  the 
less  imposed  and  charged  at  the  moment  when  the  succession 
is  conferred  (Z). 

On  extinction       Duty  is  payable  in  respect  of  the  increase  of  benefit  arising 
from  the  determination  or  extinction  of  any  charge,  estate, 
or  interest  on  or  in  land  which  is  determinable  by  the  death 
of  the  chargee,  or  at  any  period  asoertainable  only  by  refer- 
When  pro-      ence  to  that  event  (m).     Where  the  property  >the  subject 
to  prior1  Jec    °^  ^e  succession  is  subject  to  a,  prior  charge,  estate  or  interest 
charges.          not  created  by  the  successor  himself,  the  duty  in  respect  of 
the  increased  value  accruing  upon  the  determination  thereof 
need  not  be  paid  until  such  determination  (n),  though  it 
may  be  previously  paid,  compounded  for,  or  commuted  (o). 

(^)  This  does  not  include  a  power  exerciseable  in  a  fiduciary  capacity 
under  a  disposition  not  made  by  himself  or  exerciseable  as  tenant  for 
life  under  the  S.  L.  Acts  or  as  mortgagee;  as  to  who  is  competent  to 
dispose,  see  Finance  Act,  1894,  s.  22  (2)  (a),  and  notes  thereto  in 
Cartmell's  Finance  Acts,  5th  ed. 

(A)  Finance  Act,  1894,  s.  18  (1). 

(»)  Succession  Duty  Act,  1853,  s.  21 ;  Customs  and  Inland  Eev.  Act, 
1888,  s.  22  (3)  (b).  > 

(fc)  S.  20. 

(Z)  Lord  Wolverton  v.  A.-G.,  1898,  A.  C.  535,  548;  Lord  Advocate  v. 
Macclister,  1924,  A.  C.  591.  See  now  Finance  Act,  1925,  a.  24;  A.-G. 
v.  Anderton,  1921,  1  K.  B.  159;  A.-G.  v.  Belttios,  1928,  1  K.  B.  798. 

(m)  S.  5;  see  Harding  v.  H.,  (1861)  2  Gif.  597;  Wilcox  \.  Smith, 
(1857)  4  Dr.  p.  55. 

(»)  S.  20;  A.-G.  v.  Duke  of  Bedford,  1926,  2  K.  B.  184. 

(o)  Ss.  39,  41. 
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As  against  a  purchaser  for  value  (p),  or  a  mortgagee,  the    Chap.  XX. 
property  does  not  remain  liable  for  succession  duty  after  six 
years  from  the  notice  to  the  commissioners  that  the  successor, 


or  any  person  in  his  right  or  on  his  behalf,  has  become  mortgagee, 

..  .,    i   .  ...  .  ,  ,  j   when  barred. 

entitled  in  possession  to  his  succession  or  to  the  income  and 
profits  thereof:  or,  where  the  successor  has  not  exercised 
his  option  to  pay  the  duty  in  two  moieties  under  s.  22  of 
Customs  and  Inland  Rev.  Act,  1888,  from  the  date  of  the 
first  payment  of  an  instalment  of  duty:  or,  where  he  has 
exercised  that  option,  after  two  years  from  the  time  for  the 
payment  by  the  successor  of  the  last  instalment:  or  in  the 
absence  of  any  such  notice  or  payment  after  the  expiration 
of  twelve  years  from  the  happening  of  the  event  which  gave 
rise  to  an  immediate  claim  to  such  duty  (q)  ;  and  the  duty  (if 
any)  unpaid  at  the  expiration  of  such  six  or  twelve  years  as 
aforesaid  becomes  payable  by  the  successor  or  other  person 
accountable  for  duty  (r),  other  than  the  purchaser  or  mort- 
gagee, and  becomes  charged  substitutively  upon  any  other 
estate  or  interest  comprised  in  the  succession  and  remaining 
vested  in  him  or  in  any  person  in  his  right  or  on  his  behalf, 
other  than  the  purchaser  or  mortgagee,  and  in  the  case  of  a 
mortgage,  on  the  equity  of  redemption  (s)  ;  and  the  purchaser 
or  mortgagee  for  the  purpose  of  obtaining  the  exemption 
conferred  is  not  bound  to  see  that  the  duty  is  discharged  out 
of  the  money  or  the  consideration  given  for  the  sale  or 
mortgage  (£). 

Sect.  17  of  the  L.  P.  Act,  1925,  provides  that  where  a  Purchaser 
charge  in  respect  of  death  duties  is  not  registered  as  a  land  from  duty 


charge,  a  purchaser  of  a  legal  estate  shall  take  free  therefrom,  ^28Jng  ?fter 
unless  the  charge  for  duties  attached  before  1926  (w),  and  registered. 
the  purchaser  had  notice  of  the  facts   giving  rise  to  the 
charge.     Where  a  charge  in  respect  of  death  duties  is  not 

(p)  Including  trustees  of  a  marriage  settlement:  Ee  Donelan's  Est., 
1902,  1  Ir.  R.  109. 

(q)  See  Customs  and  Inland  Rev.  Act,  1889,  a.  12  (1). 

(r)  See  A.-G.  v.  Chambres,  1921,  1  K.  B.  173;  Duke  of  Northumber- 
land v.  A.-G.,  1905,  A.  C.  406. 

(«)  See  Customs  and  Inland  Rev.  Act,  1889,  s.  12  (2). 

(0  Sub-s.  (3). 

(«)  I.  e.,  unless  the  succession  was  conferred  before  1926,  nemble. 
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Sect.  1. 


Registered 
land. 


Certificate  of 
discharge. 


Official 
receipt  and 
certificate 
sufficient  to 
discharge 
purchaser. 


registered  as  a  land  charge,  the  person  who  conveys  and  the 
proceeds  of  sale  remain  liable  and  stand  charged  with  pay- 
ment of  the  death  duties  the  charge  for  which  is  overreached 
by  the  conveyance.  Except  in  the  case  of  a  conveyance  to 
a  purchaser,  a  conveyance  is  to  take  effedt  subject  to  any 
subsisting  charge  or  liability  for  payment  of  the  duties, 
notwithstanding  that  the  charge  may  not  have  been  regis- 
tered (#).  This  section  does  not  apply  to  registered  land  (y), 
but  s.  73  of  the  L.  R.  Axit,  1925,  contains  provisions  of  a 
similar  nature  (2),  save  that  a  purchaser  for  money  or  money's 
worth  always  takes  free  from  duties  becoming  payable  or 
leviable  after  1925. 

The  Commissioners  of  Inland  Revenue,  on  being  satisfied 
that  the  person  accountable  has  paid  or  commuted,  or  will 
pay  or  commute,  all  death  duties  for  which  he  is  account- 
able in  respect  of  the  land,  or  any  part  thereof,  are  bound, 
if  required  by  him,  to  give  a  certificate  to  that  effect;  and 
such  certificate  discharges  the  land  to  which  it  extends  from 
any  further  claim  for  such  duty  (a). 

Every  receipt  and  certificate  purporting  to  be  in  discharge 
of  any  succession  duty,  for  the  time  being  payable,  is  sufficient 
to  exonerate  a  purchaser  in  good  faith  and  for  value  and 
without  notice  from  such  duty,  notwithstanding  any  sup- 
pression or  misstatement  in  the  account  or  any  insufficiency 
in  the  assessment;  and  no  purchaser  in  good  faith  and  for 
value,  under  a  title  not  appearing  to  confer  a  succession,  is 
subject  to  any  duty  which  may  be  chargeable  upon  the  pro- 
perty by  reason  of  any  extrinsic  circumstances  of  which  .he 
has  no  notice  at  the  time  of  the  purchase  (6).  In  one  case 

(x)  Sub-s.  (4). 

(y)  Sub-s.  (5).  As  to  undivided  shares  in  land,  see  Re  Harris,  1927, 
W.  N.  146;  Re  Wheeler,  1928,  W.  N.  225. 

(r)  As  regards  death  duties  which  become  payable  or  leviable  before 
1926,  see  L.  K.  Act,  1925,  8.  73  (16) ;  L.  T.  Act,  1897,  ss.  13  and  7  (7) ; 
and  L.  T.  Act,  1875,  ss.  18  (as  amended  by  the  1st  Sched.  to  L.  T.  Act, 
1897)  and  83  (8);  inf.  p.  1066. 

(a)  L.  P.  Act,  1925,  s.  16  (7).  "Death  duties"  includes  succession 
duty:  ib.  a.  205  (1)  (iv). 

(6)  Succession  Duty  Act,  1853,  s.  52. 


DEATH  DUTIES.  1055 

where  it  was  doubtful  whether  succession  or  legacy  duty  was    Chap.  XX. 
payable,  a  certificate  from  the  Inland  Revenue  Office  that  _  f°  ' 
the  latter  duty  had  been  paid  was  held  to  have  discharged 
the  land  in  the  hands  of  a  purchaser  (c). 


Where  two  or  more  persons  hold  property  jointly  and  take  Duty 
by  survivorship,  the  death  of  one  of  the  joint  .tenants  is  succession  on 
deemed,  as  regards  his  interest,  to  create  a  succession  within 
the  meaning  of  the  Act,  and  duty  is  payable  in  respect  thereof 
by  the  survivor,  or  the  survivors,  in  proportion  to  their  respec- 
tive interests  in  the  succession  (d}.  If  the  property  is  sold, 
or  the  joint  tenancy  severed  during  the  lives  of  the  joint 
tenants,  of  course  no  duty  can  be  claimed  in  respect  thereof  on 
the  subsequent  death  of  one  of  the  tenants.  Where,  upon  As  to  trust  , 

estates  vested 
a  purchase  or  loan  by  trustees,  the  conveyance  or  mortgage  jn  trustees 

is  taken  in  their  names  as  joint  tenants  without  disclosing  appvro^uZ 
the    trust,  and   death    occurs,  a    difficulty  was    sometimes  owners. 
•experienced  by  reason  of  the  provision  in  s.  3  of  the  Act 
under  which  the  accruer  of  interest  by  survivorship,  by  the 
death  of  a  joint  tenant,  confers  a  succession  on  the  survivors. 
In  such  a  case,  the  disclosure  of  the  trust  might  be  the  only 
mode  of  satisfying  a  purchaser  that  no  duty  is.  payable  («).. 

The  donee  of  a  general  power  of  appointment  under  ,a  On  appoint- 
..  .  .  ™  ,  ,.         ment  under 

disposition  taking  ettect  upon  the  death  of  any  person  dying  a  general 
after  the  commencement  of  the  Act  is  to  be  deemed  entitled,  P°wer- 
at  the  time  of  his  exercising  such  powers,  to  the  property  or 
interest  thereby  appointed  as  a  succession  derived  from  the 
donor  of  the  power;  and  the  appointee  under  a  limited  power 
of  appointment  under  such  a  disposition,  who    takes    any 
property  by  the  exercise  of  such  a  power,  is  .to  be  deemed  to 
take  the  same  as  a  succession  from  the  person  .creating  the 
power  as  predecessor  (/).    The  Act  does  not  expressly  provide 

(c)  Earl  Howe  v.  Earl  of  Lichfield,  (1867)  2  Ch.  155;  36  L.  J.  Ch. 
.313. 

(d)  S.  3. 

(«)  Whether  this  difficulty  is  overcome  by  L.  P.  Act,  1925,  s.  36,  gtttsre. 
But  in  view  of  the  provisions  of  the  L.  C.  Act,  1925,  the  difficulty  will 
soon  disappear. 

(/)  S.  4  of  the  Succession  Duty  Act,  1853;  see  Re  Lovelace,  (1859) 
4  D.  &  J.  340;  28  L..  J.  Ch.  489;  Re  Wallop's  Trust,  (1864)  1  D.  J.  &  S. 

29(2) 
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Chap.  XX. 
Sect.  1. 


Foreign 

successions. 


how  the  succession  of  an  appointee,  under  a  general  power  of 
_  appointment,  which  has  taken  effect  on  a  death  happening 
after  the  commencement  of  the  Act,  is  to  be  treated  as 
derived;  but  the  Court  of  Exchequer  has  held,  that  in  such 
a  case  the  interest  of  the  appointee  is  to  be  taken  as  derived 
from  the  donee  of  the  power  (g} ;  and  the  correct  view  seems 
to  be  that  the  power  takes  effect  within  the  meaning  of  the 
section  from  the  date  when  an  appointment  is  made  which  is 
certain  to  become  operative,  and  not  from  the  date  when  the 
appointee  under  the  power  takes  an  estate  in  possession  (h~). 
The  appointee  under  a  general  power  of  appointment  con- 
tained in  a  British  settlement,  which  is  exercised  by  the 
will  of  a  person  domiciled  abroad,  is  liable  to  the  duty  not- 
withstanding such  foreign  domicile  (i) ;  but  succession  duty 
is  not  in  the  first  instance  payable  in  respect  of  legacies 
given  by  the  will  of  a  person  domiciled  abroad  (fr) ;   the 
distinction  being,  that  in  the  former  case  the  appointee  takes 
by  virtue  of  a  settlement  which  must  be  governed  by  English 
law,  while  in  the  latter  case  the  legatees  derive  their  title 
solely  under  the  foreign  will  (Z).     Where  a  foreigner  domi- 
ciled abroad  gave  securities  to  trustees  under  trusts  whereby 
be  reserved  only  a  life  interest  to  himself,  the  intention 
being  clear  that  the  property  was  to  be  governed  by  English 
law,  succession  duty  was  held  on  his  death  to  be  payable 
thereon,  though  the  securities  themselves  were  for  the  most 
part  foreign  securities  (m).     Succession  duty  is  payable  on 

656;  33  L.  J.  Ch.  351;  Charlton  v.  A.-G.,  (1879)  4  Ap.  Ca.  427;  49 
L.  J.  Ex.  86;  A.-G.  v.  Mitchell,  (1881)  6  Q.  B.  D.  548;  50  L.  J. 
Q.  B.  406. 

(0)  A.-G.  v.  Upton,  (1866)  L.  R.  1  Ex.  224;  35  L.  J.  Ex.  138,  and 
cases  there  cited;  cf.  He  Barker,  (1861)  7  H.  &  N.  109;  30  L.  J.  Ex. 
404;  A.-G.  v.  Floyer,  (1862)  9  H.  L.  O.  477;  31  L.  J.  Ex.  404. 

(A)  See  Hanson,  7th  ed.  p.  439. 

(f)  Re  Lovelace,  sup.;  Re  Wallop's  Trust,  sup.;  Re  Capdevielle,  (1864) 
2  H.  &  C.  985;  33  L.  J.  Ex.  306;  Re  Badart's  Trust,  (1870)  10  Eq.  288: 
39  L.  J.  Ch.  645;  Westlake,  7th  ed.  p.  148. 

(&)  Wallace  v.  A.-G.,  (1865)  1  Ch.  1 ;  35  L.  J.  Ch.  124;  A.-G.  v. 
Jewish  Colonization  Ass.,  1901,  1  K.  B.  123;  72  L.  J.  K.  B.  101;  see 
also  A.-G.  v.  Campbell,  (1872)  L.  R.  5  H.  L.  524;  41  L.  J.  Ch.  611; 
A.-G.  v.  Littledale,  ib.  290;  Westlake,  7th  ed.  p.  145. 

(0  A.-G.  v.  Burns,  1922,  1  K.  B.  491,  498;  1923,  2  K.  B.  77;  A.-G. 
v.  Belilios,  1928,  1  K.  B.  798.  See  Hanson,  7th  ed.  387—8. 

(m)  A.-G.  \.  Jewish  Colonization  Ass.,  1901,  1  K.  B.  123;  72  L.  J. 
K.  B.  101;  and  see  A.-G.  v.  Burns,  1922,  1  K.  B.  491,  498. 
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real  estate  in  England  devised  by  a  testator  having  a  foreign  Chap.  XX. 

,        •   -i     /    \  Sect.  1. 

domicile  (n). 


The  interest  of  any  successor  in  money  to  arise  from  the 
sale  of  real  property  (which  includes  leaseholds)  (o),  under 
any  trust  for  the  sale  thereof,  so  far  as  the  same  lis  not 
chargeable  under  the  Legacy  Duty  Acts  (p),  is  to  be  deemed 
personal  property  chargeable  with  duty  under  the  Act;  but, 
if  subject  to  any  trust  for  the  re-investment  thereof  in  land, 
such  money  is  to  be  deemed  real  property,  and  chargeable 
with  duty  as  such  (g). 

In  the  case  of  settled  property,  the  successor  is  not  dis-  Powers  over 
qualified,  by  reason  of  the  charge  of  duty  on  his  succession,  not  affected.68 
from  exercising  with  the  proper  consent,  or  authorising  by 
his  consent,  the  exercise  of  any  powers  of  sale,  exchange, 
and  partition,  to  which  the  property  comprised  in  the  suc- 
cession is  subject;  but  the  successor's  interest  in  the  sale 
moneys  or  properties  received  in  substitution  or  severally 
becomes  liable  to  the  duty  (r) ;  and  it  has  been  held  that 
when  an  estate  was  settled  subject  to  a  jointure  (the  cesser 
of  which  would  involve  the  payment  of  duty),  and  with 
the  concurrence  of  the  jointress  was  sold  by  the  'trustees 
of  the  settlement  in  exercise  of  a  power  of  /sale  therein 
contained,  the  liability  to  succession  duty  was  shifted  from 
the  land  to  the  money;  though  the  power  of  sale  ,did  not 
override  the  jointure  (s) ;  this  decision,  however,  seems 
incorrect  (<). 

On  a  sale  under  the  S.  L.  Act,  1925,  'the  land  becomes  Sale  under 
freed  from  future  claims  for  succession  duty,  since  the  sale 
operates  to  pass  the  land,  discharged  from  the  limitations 

0»)  Atkinson  v.  Anderson,  (1882)  21  Ch.  D.  100;  51  L,.  J.  Ch.  452. 

(o)  See  s.  1. 

(p~)  In  the  case  of  persons  dying  on  or  after  the  1st  July,  1888,  legacy 
duty  is  not  chargeable  on  legacies  taking  effect  out  of  real  estate  or  money 
to  arise  from  the  disposition  thereof,  but  duty  is  chargeable  as  in  respect 
of  a  succession  to  personalty;  see  Inland  Rev.  Act,  1888,  s.  21  (2).  . 

(?)  Ss.  29,  30. 

(r)  S.  42. 

00  Dvgdale  v.  Meadows,  (1870)  6  Ch.  501. 

(<)  See  Hanson,  7th  ed.  pp.  475  and  527.  But  see  now  the  S.  L.  Act, 
1925. 
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Chap.  XX. 
Sect.  1. 


Liability  tt> 
duty  on 
purchase  of 
reversionary 
interests. 


01  the  settlement,  and  from  estates  and  interests  subsisting 
or  to  arise  thereunder  (except  as  therein  mentioned);   and 
the  duty  is  therefore  shifted  from  the  laud  to  the  purohase- 
inouey,  or  the  investments  .representing  the  same.     Hence, 
a  purchaser  under  these  Acts  takes  the  land  free  from  all 
liability  to  succession  duty  (w). 

Where  a  purchaser  contracts  for  the  purchase  of  an  estate 
in  possession,  notwithstanding  that  the  purchase  is  in  part 
from  owners  in  remainder,  e.g.,  when  the  remainderman  in 
fee  concurs  with  the  tenant  for  life  in  selling  the  fee  simple, 
the  purchaser  can  insist  on  the  duty  being  borne  <\>y  the 
vendors  (a?),  even  though  the  purchaser  contracts  with  notice 
of  the  property  being  in  settlement.  In  such  cases  '(unless 
the  sale  is  made  under  the  S.  L.  Act,  1925),  the  purchaser 
should  require  the  vendors  to  have  the  duty  commuted  (y 
before  completion,  or  insist  upon  a  sufficient  indemnity  from 
the  remaindermen  or  reversioners.  But  a  purchaser  of  an 
independent  reversionary  interest,  or  of  an  estate  subject 
to  a  periodical  charge,  the  duration  of  which  depends  upon  a 
life  or  lives,  purchases,  primd  facie,  subject  to  the  duty  (z)t 
and  cannot,  in  the  absence  of  an  express  stipulation  to  the 
contrary  in  the  contract,  require  the  vendor  to  discharge 
it  (a) ;  and  it  is  conceived  that  he  may  be  called  upon  to 
covenant  to  pay  it  when  due  and  so  indemnify  the  vendor 
against  it.  Where,  however,  land  is  sold  in  possession  sub- 
ject to  a  leasehold  interest,  the  purchaser  is  entitled  to  have 
the  land  conveyed  free  from  the  duty  payable  on  the  deter- 
mination of  the  lease  (Z>). 

Sect.  15  of  the  Act  provides  that  where  any  succession 
shall,  before  the  successor  shall  have  become  entitled  thereto 
or  to  the  income  thereof  in  possession,  have  become  vested  by 

(«)  See  s.  72  (2)  of  the  S.  L.  Act,  1925;  and  see  also  s.  21. 
(a;)  See  s.  42;   Customs  and  Inland  Rev.  Act,  1889,  s.  12;   lie  Ki>h< 
and  Gibbon,  1893,  1  Ch.  695;   62  L.  J.  Ch.  436. 
(y)  See  s.  41. 

(z)  Cooper  v.  Treu-by,  (1860)  28  Beav.  194. 
(a)  See  Barraud  v.  Archer,  (1828)  2  Si.  433;  9  L.  J.  X.  S.  Ch.  173; 

2  E.  &:  M.  751;  Bliss  v.  Putman,  (1843)  7  Beav.  40;  Hales  v.  Freeman. 
(1819)  1  Br.  &  B.  391;   Farwell  v.  Scale,  (1849)  18  L.  J.  Ch.  189. 

(i)  Re  KMd  and  Gibbon,  1893,  1  Ch.  695;  62  L.  J.  Ch.  436. 
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alienation  or  by  any  title  not  conferring  a  new  succession  in    Chap.  x.x. 

any  other  person,  then  the  duty  is  to  be  paid  at  the  same  * 

rate  and  time  as  if  no  such  alienation  had  been  made  or 
derivative  title  created.  The  words  in  italics  must  not  be 
read  so  as  to  qualify  the  word  "alienation"  by  the  words 
"not  conferring  a  new  succession":  they  must  be  read 
grammatically  as  placed,  as  if  the  section  had  read  "  by 
any  title  not  conferring  a  new  succession  or  by  alienation." 
Thus  when  a  tenant  for  life  and  remainderman  in  fee  contract 
to  sell  the  fee  simple  and  in  pursuance  thereof  convey  their 
respective  interests  without  obtaining  the  duty  to  be  com- 
muted, the  estate  remains  liable  in  the  hands  of  the  purchaser 
or  his  alienees  for  the  duty  which  becomes  payable  on  the 
death  of  the  tenant  for  life;  and  the  same  applies  where  the 
tenant  for  life  and  remainderman  convey  under  a  joint  power 
of  appointment  created  by  a  disentailing  deed  under  which 
the  property  was  limited  to  such  uses  as  they  should  jointly 
appoint  (c) :  and  the  fact  that  the  property  has  subsequently 
become  liable  to  duty  in  the  hands  of  an  alienee  under  a 
disposition  of  the  purchasers  will  not  exonerate  it  from 
liability  to  duty  on  the  death  of  the  original  tenant  for 
life  (c).  But  where  tenant  for  life  and  remainderman  had 
an  'overriding  joint  power  of  appointment,  and  appointed 
the  property  to  the  remainderman,  succession  duty  was  held 
not  to  be  payable  (<?) . 

If  a  tenant  in  tail  in  remainder  bars  the  entail,  and  re- 
settles the  property  in  his  own  favour,  he  must,  on  the  death 
of  the  tenant  for  life,  pay  the  same  duty  as  if  he  had  taken 
his  estate  in  possession  under  the  original  settlement;  but  if 
on  disentailing  the  property  he  absolutely  alienates  it,  the 
liability  is  shifted  to  his  alienee  (e). 

In  purchasing  an  estate  comprised  in  a  past  succession  As  to  timber, 
which  has  timber  upon  it,  the  succession  duty  in  respect  of 

(c)  A.-G.  v.  Duke  of  Northumberland,  1904,  1  K.  B.  762;  73  L.  J. 
K.  B.  418;  1905,  A.  C.  406;  Earl  of  Buchan  v.  Lord  Advocate,  1909. 
A.  C.  166;  and  see  A.-G.  \.  Assheton-Smith,  1924,  2  K.  B.  25,  32. 

00  A.-G.  v.  Earl  of  Selborne,  1902,  1  K.  B.  388. 

O)  Braybrooke  v.  A.-G.,  (1860)  9  H.  L.  C.  150;  31  L.  J.  Ex.  177; 
A.-G.  v.  Duke  of  Northumberland,  sup.;  see  s.  12. 
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Chap.  XX. 

'   ' 


so  much  of  the  purchase-money  as  is  attributable  to  the  sale 
of  the  timber  should  be  borne  in  mind  (/)  :  it  is  conceived 
that  in  such  a  case  the  vendor  is  bound  to  procure  an  assess- 
ment of  the  future  liability  and  pay  it  off  (g).  He  should 
also  produce  a  proper  discharge  for  the  duty,  if  any,  which 
has  become  due  in  respect  of  the  sale  of  timber  cut  by  him, 
though  it  is  not  clear  that  the  duty  is  a  charge  on  the  land 
where  it  formerly  grew  (fe).  It  is  conceived  that  in  such  a 
case  the  right  course  is  to  obtain  a  certificate  of  discharge 
under  s.  16  (7)  of  the  L.  P.  Act,  1925. 


Additional  The  rates  of  duty  fixed  by  s.  10  of  the  Succession  Duty 

succession 

duties.  Act,  1853,  have  been  much  amended  (i).     The  additional 

duties  imposed  in  1888  are  no  longer  paid  in  cases  where 
estate  duty  is  leviable  (fc). 


Effect  of 
Ad.  of  E. 
Act,  1925. 


Death  duties  are  not  affected  by  any  of  the  provisions  of 
the  Ad.  of  E.  Act,  1925  (Z). 


Settled  land.  In  the  case  of  settled  land,  the  obligations  to  convey  the 
same  imposed  by  ss.  6  and  7  of  the  ^S.  L.  Act,  1925,  <are 
subject  and  without  prejudice  to  the  person  on  whom  the 
obligation  is  imposed  being  satisfied  either  that  provision  is 
made  for  the  payment  of  the  death  duties,  or  that  he  is 
otherwise  effectually  indemnified  therefrom  (m). 

(/)  See  Finance  Act,  1912,  s.  9,  and  Finance  (1909-10)  Act,  1910, 
s.  61  (5).  The  latter  Act  repealed  s.  23  of  the  Succession  Duty  Act, 
1853.  B<;  Smyth,  1918,  1  Ch.  118. 

(#)  It  is  not,  however,  the  practice  to  demand  duty  where  timber  is 
cut  for  sale  by  a  purchaser  of  the  estate  after  completion,  see  Hanson; 
but  quaere  if  the  estate  were  a  timber  estate  as  in  Dashwood  v.  Magniac, 
1891,  3  Ch.  306;  60  L.  J.  Ch.  809. 

(A)  Finance  Act,  1912,  s.  9;  Finance  (1909-10)  Act,  1910,  s.  61  (5). 

(t)  Customs  and  Inland  Her.  Act,  1888,  s.  21 ;  Finance  (1909-10)  Act, 
1910,  s.  58;  Finance  Act,  1925,  s.  24. 

(A)  See  inf. 

(0  See  a.  53  (3)  of  that  Act,  and  nn.  2  Wolst.  &  Cherry,  llth  ed. 
572—3. 

(m)  See  S.  L.  Act,  1925,  s.  8  (3),  (5)  and  (6).  As  to  payment  of 
death  duties  out  of  capital  money,  see  ib.  sub-s.  (7),  and  s.  73  (1)  (ii), 
and  L.  P.  Act,  1925,  s.  18. 
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(2)  Estate  Duty,  Sect-  2- 

Under  the  Finance  Act,  1894  (w),  in  the  case  of  every  Estate  duty 
person  dying  after  the  1st  Aug.,  1894,  a  duty  called  estate 
duty  is  payable  upon  the  principal  value  (o)  of  all  pro- 
perty (p),  real  or  personal,  settled  or  not  settled,  which 
passes  (q)  at  the  death  of  such  person,  except  as  in  the  Act 
is  expressly  provided.  Sect.  2  of  the  Act  defines  the  several 
classes  of  property  which  shall  be  deemed  to  be  ;property 
passing  on  the  death  of  the  deceased  (r).  The  effect  pf  the 
Act  is  to  abolish  probate  and  account  duty  in  all  cases  in 
respect  of  property  passing  on  death  after  the  1st  Aug.,  1894; 
and  where  estate  duty  is  payable,  neither  the  additional 
succession  duties,  temporary  estate  duty,  nor  the  one  per  cent. 
legacy  and  succession  duties  is  payable. 

The  properties  exempted  from  payment  of  estate  duty  Property 
include  the  following  :  - 


1  .  Property  passing  on  death  by  reason  only  of  a  bond  fide  Property 
purchase  from  the  person  under  whose  disposition  the  pro-  *^d  for'full 
perty  passes,  including  property  passing  upon  the  determina-  money  con- 
tion  of  an  annuity  or  lease  for  lives  where  the  same  Iwas 
granted  for  full  consideration  in  money  or  money's  worth  (s). 
Thus,  when  the  owner  in  fee  sells,  reserving  to  himself  a  life 
interest,  no  estate  duty  is  payable  on  his  death.     When  in  Deduction, 


such  cases  the  consideration  is  only  partial,  the  value  of  the  ™hen  con- 

sideration 18 

partial. 

(«)  See  s.  1. 

(o)  As  to  method  of  estimating  principal  value  and  deductions  which 
are  allowed  to  be  made,  see  s.  7;  and  see  s.  60  of  the  Finance  Act,  1910. 

(p)  Including  property  outside  the  United  Kingdom  if  under  the  law  in 
force  before  the  Act  succession  or  legacy  duty  is  payable,  or  would  be  but 
for  the  relationship  of  the  person  to  whom  it  passes:  s.  2  (2);  A.-G.  v. 
Jewish  Colonization  Ass.,  1901,  1  K.  B.  123;  70  L.  J.  K.  B.  101;  A.-G. 
v.  Burns,  1922,  1  K.  B.  491  ;  1923,  2  K.  B.  77.  See  also  s.  37  of  the 
Finance  Act,  1923. 

(?)  See  A.-G.  v.  Coole,  1921,  3  K.  B.  607;  A.-G.  v.  Lane-Fox,  1924, 
2  K.  B.  498. 

O)  See  also  Finance  Act,  1896,  ss.  14  and  15  ;  Finance  Act,  1900,  s.  11  ; 
and  Finance  (1909-10)  Act,  1910,  s.  59. 

(0  S.  3  (1). 
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Chap.  XX.     consideration  is  allowed  as  a  deduction  from  the  value  of  the 
.   property  for  the  purposes  of  estate  duty  (<). 


2.  Property  in  which  a  person  is  interested  only  as  holder 
of  an  office  or  recipient  of  the  benefits  of  a  charity,  or  as 
a  corporation  sole  (u}. 

3.  Except  where  the  payment  was  made  in  respect  of  an 
interest  in  expectancy  on  the  death  of  a  person  other  than 
the  settlor,  settled  property  passing  on  the  death  of  one 
party  to  a  marriage  on  which  estate  duty  had  .been  already 
paid  on  the  death  of  the  other  party  to  the  marriage  since 
the  date    of    the    settlement,  unless    the    deceased  was    at 
some  time  during  the  continuance  of  the  settlement  com- 
petent to  dispose  thereof,  and,  if  on  his  death  subsequent 
limitations  under  the  settlement  take  effect  in  respect  of  such 
property,  was  sui  juris  at  the  time  of  his  death,  or  had  been 
sui  juris  at  any  time  while  so  competent  to  dispose  of  the 
property  (#). 

4.  Settled  property  the  interest  of  the  deceased  in  which 
has  failed  or  determined  by  reason  of  his  death  before  it 
became  an  interest  in  possession,  and  in  which  subsequent 
limitations  continue  to  exist,  including  the  case  of  the  en- 
largement of  a  settlor's  life  interest  by  reason  of  the  death  of 
a  person  with  an  intermediate  interest,  whereby  the  settlor 
becomes  entitled  to  the  immediate  reversion  to,  or  acquires  an 
absolute  power  of  disposition  over,  the  whole  property  («/). 

(0  Sub-s.  (2).  See,  however,  A.-G.  v.  Johnson,  1903,  1  K.  B.  617: 
72  L.  J.  K.  B.  323;  A.-G.  v.  Earl  of  Sandwich,  1922,  2  K.  B.  500. 

(«)  S.  2  (1)   (b). 

(a?)  S.  5  (2)  as  amended  by  Finance  Act,  1898,  s.  13;  Finance  (1909-10) 
Act,  1910,  s.  55;  Finance  Act,  1914,  s.  14;  Inl.  Rev.  Commrs.  v.  Priestley. 
1901,  A.  C.  208;  70  L.  J.  P.  C.  41;  Inl.  Rev.  Commrs.  v.  Harvey'* 
Trustees,  (1902)  4  F.  43,  Ct.  of  Sess.  As  to  property  settled  by  Act  of 
Parliament  or  Royal  Grant,  and  which  is  inalienable,  see  B.  5  (5)  ;  Finance 
Act,  1922,  s.  44;  Nevttl  v.  I.  R.  Commrs.,  1924,  A.  C.  385;  EeExmoutl'* 
Annuity,  1925,  Ch.  280;  Re  Abergavenny  S.  E.,  1926,  Ch.  465. 

(y)  S.  5  (3):  Finance  Act,  1896,  s.  14;  A.-G.  v.  Wood,  1897,  2  Q.  B. 
102;  66  L.  J.  Q.  B.  522;  A.-G.  v.  Glossop,  1907,  1  K.  B.  163;  A.-G. 
v.  Sandtcich,  1922,  2  K.  B.  500. 
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5.  Property  reverting  to  the  settlor  on  the  determination    Chap.  XX. 
of  a  life  or  other  determiuable  interest  given  by  him  to 
another  without  reserving  any  benefit  to  himself  other  than 

on  the  determination  of  the  interest  (z). 

6.  Property  settled    by  the    husband  or  wife  before  the 
1st  Aug.,  1894,  on  the  other,  and  to  the  income  of  which  the 
settlor  becomes  entitled  on  the  death  of  the  other  party  (a). 

7.  Interests  in  expectancy  (&)  which  011  or  before  the  1st 
Aug.,  1894,  have  been  bond  fide  sold  or  mortgaged  for  full 
consideration  in  money  or  money's  worth  (c).     In  the  case 
of  the  sale  of  an  interest  in  expectancy  after  the  1st  Aug., 
1894,  the  commissioners  have  a  discretionary  power,  on  the 
application  of  a  person  entitled,  to  commute  the  estate  duty 
for  a  present  payment  of  a  sum  certain  (d).     A  purchaser 
should  insist  on  this  being  done,  or  should  obtain  a  sufficient 
indemnity  from    the   vendor   against   the  duty  which  will 
become  chargeable  on  the  estate  when  it  falls  into  possession  . 

8.  Any  advowson  or  church  patronage  which  would  have 
been  free  from  succession  duty  under  s.  24  of  the  Succession 
Duty  Act,  1853  (e). 


Exemption  from  death  duties  may  also  be  granted   in  Killed  in 
certain  cases  of  persons  dying  in  His  Majesty's  service,  either 
in  the  late  war  or  in  the  Irish  disturbances  (/). 

Estate  duty  is  a  first  charge  on  the  property  on  which  it  Purchaser 

is  leviable  in  proportion  to  the  value  of  the  property  which  notice^ot 

liable. 

(z)  Finance  Act,  1896,  s.  15  (1);  A.-G.  v.  Sandwich,  sup. 

(a)  Finance  Act,  1894,  s.  21  (5). 

(6)  This  term  does  not  include  reversions  expectant  on  the  determina- 
tion of  leases:  s.  22  (1)  (j)  of  Finance  Act,  1894. 

(c)  S.  21  (3);  Re  Vernon,  1901,  1  K.  B.  297. 

(&)  S.  12. 

00  S.  15  (4);  A.-G.  v.  Peel-,  1»13,  2  K.  B.  487. 

(/)  See  Finance  Act,  1900,  s.  14;  Death  Duties  (Killed  in  War)  Act. 
1914;  Finance  Act,  1917,  a.  29;  Finance  Act.  1919.  s.  31;  Finance  Act. 
1921,  s.  43;  Finance  Act,  1924.  s.  38;  and  (as  to  airmen)  S.  R.  &  O., 
1918,  No.  652.  Also  Finance  Act,  1894,  s.  8  (1). 
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Chap.  XX. 
Sect.  2. 


Leaseholds. 


Certificate 
purporting 
to  discharge 
property 
sufficient. 


Estate  duty 
on  property 
disposed  of 
within  three 
years  of 
death. 


does  not  pass  to  the  executor  as  such  (gr),  but  not  as  against 
a  purchaser  in  good  faith  and  for  value  without  notice  (fe). 
In  the  case  of  a  purchaser  with  notice,  his  liability  is  limited 
to  the  extent  of  the  property  actually  received  by  him  (i). 
The  duty  is  not  a  charge  upon  leasehold  land. 

A  certificate  of  the  Commissioners  purporting  to  be  a 
discharge  of  the  duty  is  sufficient  to  exonerate  a  purchaser 
for  value  without  notice,  notwithstanding  that  it  has  been 
obtained  by  fraud  or  failure  to  disclose  material  facts  (/c). 
But  even  though  the  certificate  is  forthcoming,  a  purchaser 
must  see  that  there  is  no  charge  (acquired  before  1926.  (£)) 
on  the  property  in  respect  of  estate  duty  in  favour  of  a  person 
having  a  limited  interest  in  the  property  who  has  paid  the 
duty  (m). 

A.  voluntary  disposition  of  property  by  a  person  dying 
after  the  1st  Aug.,  1894,  does  not  avoid  estate  duty  if  the 
donor  dies  within  three  years  (or,  in  the  case  of  a  person 
dying  before  the  30th  April,  1909,  within  twelve  months  (w)) 
of  the  disposition,  unless  the  disposition  is  made  for  public 
or  charitable  purposes;  such  property  is  deemed  to  pass  on 
the  death  of  the  deceased  (o):  this,  however,  was  held  only 
to  apply  to  property  which,  if  not  disposed  of,  would  have 
passed  on  the  death  of  the  deceased,  and  not  to  a  life  estate 

(<?)  S.  9  (1) ;  this  does  not  include  leaseholds  or  freeholds  converted 
in  equity ;  see  notes  to  the  section  in  Austen-Cartmell,  3rd  ed.  The  effect 
of  the  L.  T.  Act,  1897,  is  not  to  make  freeholds  pass  to  the  executor  as 
such  within  the  section:  Re  Palmer,  (1900)  W.  N.  9;  Be  Sharman,  1901. 
2  Ch.  280.  And  personalty  appointed  under  a  general  testamentary 
power  of  appointment  is  not  property  passing  to  the  executor  as  such 
within  the  section:  Re  Power,  1901,  2  Ch.  659;  70  L.  J.  Ch.  778;  Re 
Fearnsides,  1903,  1  Ch.  250;  72  L.  J.  Ch.  200;  O'Grady  v.  Wilmot,  1916, 
2  A.  C.  231. 

(A)  Ib.;  s.  8  (18). 

(t)  See  s.  8  (4). 

(&)  S.  11  (4).  The  power  to  grant  certificates  is  extended  by  the 
Finance  Act,  1907,  s.  14.  See  also  L.  P.  Act,  1925,  s.  16  (7). 

(0  See  L.  C.  Act,  1925,  s.  10  (1),  Class  C  (u). 

(m)  See  s.  9  (6);  Berry  v.  Gaukroger,  1903,  2  Ch.  116;  72  L.  J.  Ch. 
435;  Lord  Advocate  v.  Countess  of  Moray,  1905,  A.  C.  531. 

(n)  S.  2  (1)  (c). 

(o)  Ib.,  and  s.  59  of  Finance  Act,  1910. 
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which  determines  on  the  death  of  the  deceased;  thus  in  Chap.  XX. 
A.-G.  v.  De  Preville  (p),  it  was  held  that  estate  ;duty  was  Sect-2- 
not  payable  on  the  death  of  a  tenant  for  life  who  released 
his  life  estate  to  the  remainderman  and  died  within  twelve 
months  of  so  doing.  To  remedy  this  ruling  the  Finance 
Act,  1900,  s.  11  (1)  provides  that  in  the  case  of  a  person 
dying  after  the  31st  March,  1900,  property,  in  which  the 
deceased  or  any  other  person  .  had  an  estate  or  interest 
limited  to  cease  on  the  death  of  the  deceased,  ehall  be  deemed 
to  pass  on  the  death  of  the  deceased,  notwithstanding  that 
that  estate  or  interest  has  been  disposed  of,  whether  for  value 
or  not,  to  a  person  entitled  in  remainder,  unless  the  disposi- 
tion was  bond  fide  made  or  effected  three  years  (q)  before 
death,  and  bond  fide  enjoyment  and  possession  was  imme- 
diately assumed  thereunder  to  the  entire  exclusion  of  the 
person  who  had  the  estate  or  interest  limited  to  cease  as 
aforesaid. 

The  duty  is  payable  in  respect  of  "property  taken  >  under  Gifts  inter 
any  gift,  whenever  made,  of  which  property  bond  fide  pos-  exempt.  * 
session  and  enjoyment  shall  not  have  been  assumed  by  the 
donee  immediately  upon  the  gift,  and  thenceforward  retained 
to  the  entire  exclusion  of  the  donor,  or  of  any  benefit  to  him 
by  contract  or  otherwise  "  (r). 

The  period  during  which  a  purchaser  remains  liable  for  Purchaser's 
estate  duty  is  the  same  as  in  the  case  of  succession  duty  (s) .     ^hen  barred. 

Provision  is  made  giving  an  option  of  paying  estate  duty  Duty  may  be 
on  real  estate  by  eight  equal  yearly  or  sixteen  equal  half-  Instalments, 
yearly  instalments,  with  interest  at  three  per  cent. ;  but  the 
instalments  for  the  time  being  unpaid  may  be  paid  at  any 
time,  and  in  case  the  property  is  sold  shall  be  paid  'on 
completion  of  the  sale,  and  if  not  so  paid  shall  be  duty  in 
arrear  (£).    In  accordance  with  the  provisions  of  this  section  On  a  sale 

instalments 

O)  1900,  1  Q.  B.  223. 

(g)  Finance  (1909-10)  Act,  1910,  s.  59.     Formerly  twelve  months. 
O)  Customs   and  Inland   Rev.   Act,   1889,  s.    11    (1).     See  A.-G.    \. 
Seccombe,  1911,  2  K.  B.  688;  A.-G.  v.  Bodon,  1912,  1  K.  B.  539. 
(s)  See  Finance  Act,  1894,  s.  8   (2)j  sup.  p.  1053. 
(0  S.  6  (8),  amended  Finance  Act,  1896,  s.  40. 
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duty  by  sale 
or  charge. 


Chap.  XX.     a  purchaser  with  notice  that  the  duty  is  payable  by  instal- 

Sect'2'       ments  should  see  that  the  duty  is  paid  off.     The  person 

must  be  authorised  or  required  to  pay  the  duty  has  power,  whether 

paid  off.  .  .  i    •      i  •        I  -11 

P  to  aue  property  is  or  is  not  vested  in  him,  'to  raise  the  duty, 
and  any  interest  and  expenses  properly  paid  or  incurred 
by  him  in  respect  thereof,  by  sale,  mortgage,  or  terminable 
charge  on  the  property,  or  any  part  thereof  (w);  and  any 
person  having  a  limited  interest  in  any  property,  who  pays 
the  duty  in  respect  of  that  property,  is  entitled  to  the  like 
charge  as  if  he  had  raised  the  duty  by  means  of  ra  mort- 
gage (•#).  Money  arising  from  the  sale  of  property  com- 
prised in  a  settlement,  or  held  upon  trust  to  lay  out  upon  the 
trusts  of  a  settlement,  and  capital  money  arising  under  the 
S.  L.  Act,  1882,  may  be  expended  in  paying  any  estate 
duty  in  respect  of  property  comprised  in  the  settlement, 
and  held  upon  the  same  trusts  (f/). 


Settlement 
•  state  dutv. 


Settlement  estate  duty  (z)  was  abolished  by  the  Finance 
Act,  1914,  in  the  case  of  persons  dying  after  the  llth  May, 
1914.  Where,  however,  reversionary  property  has  been 
settled  by  a  disposition  which  came  into  operation  before 
that  date,  and  the  parties  elected  to  defer  payment  until  the 
reversion  fell  in,  settlement  estate  duty  is  still  payable  if 
the  reversion  falls  into  possession  after  that  date  (a).  This 
duty  is  a  charge  on  the  property,  whether  freehold  or  lease- 
hold, in  respect  of  which  it  is  payable  (6). 


Succession 
and  estate 
duty  on 
registered 
land. 


Iii  the  case  of  death  duties  which  became  payable  or 
leviable  before  1926,  s.  13  of  the  L.  T.  Act,  1897,  notwith- 
standing the  repeal  of  that  Act,  applies  (c).  Under  this 
provision  a  purchaser  in  good  faith,  and  for  full  consideration 
in  money  or  money's  worth,  of  property  registered  under  the 
L.  T.  Acts  was  not  liable  for  succession  or  estate  duty  unless, 


(«)  S.  9  (5) ;  Re  Earl  Howe's  S.  E.,  1903,  2  Ch.  69;  72  L,.  J.  Cli.  461. 

(*)  S.  9  (6). 

(y)  S.  9  (7).     Re  Egmont's  (Earl)  S.  E.,  1912,  1  Ch.  251. 

(r)  Imposed' by  s.  5.     See  A.-G.  v.  Milne,  1914,  A.  C.  765. 

(a)  A.-G.  v.  Smith,  1923,  2  K.  B.  531;  Dymond,  5th  ed.  181. 

(6)  Finance  Act,  1896,  s.  19  (1). 

(c)  See  s.  73  (16)  of  the  L.  K.  Act,  1925. 
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(a)  notice  of  the  liability  of  the  estate  thereto  was  noted  on  Chap.  xx. 
the  register,  or,  (b),  in  the  case  of  a  possessory  title,  the 
liability  to  the  duty  was  at  the  date  of  the  original  regis- 
tration of  the  land  subsisting  or  capable  of  arising,  or,  (o),  in 
the  case  of  a  qualified  title,  the  liability  to  the  duty  was 
included  in  the  exceptions  made  on  such  original  registration 
of  the  land. 

In  the  case  of  death  duties  which  become  payable  or 
leviable,  in  respect  of  registered  land,  on  or  after  the  1st 
January,  1926,  s.  73  of  the  L.  R.  Act,  i!925,  applies, 
sub-s.  (1)  of  which  provides  that  a  registered  disposition  in 
favour  of  a  purchaser  for  money  or  money's  worth  (d~)  shall 
operate  to  vest  in  him  the  estate  or  interest  .transferred  or 
created  by  the  disposition  free  from  all  claims  for  death 
duties,  notwithstanding  that  notice  of  a  claim  for  duties 
may  be  noted  on  the  register.  A  disposition  to  a  person 
other  than  a  purchaser  for  money  or  money's  worth  is  to 
ta.ke  effect  subject  to  any  charge  for  death  duties,  whether 
or  not  notice  of  a  claim  is  entered  on, the  register  (e).  By 
sub-s.  (3),  a  personal  representative  is  to  be  accountable 
for  death  duties  leviable  or  payable  on  the  death  of  the 
deceased  in  respect  of  the  registered  land.  In  every  other 
case  than  those  above  mentioned,  the  proprietor  of  a  regis- 
tered estate  (other  than  a  purchaser  who  acquires  a  registered 
estate  free  from  the  charge  for  duties)  is  to  be  accountable 
for  all  the  death  duties  which  become  leviable  or  payable  in 
respect  of  that  estate,  or  of  any  minor  interest  capable  of 
being  overridden  by  a  registered  disposition  made  by  him  (/). 

(rf)  Sub-s.  (15).  0)  Sub-s.  (2).  (/)  Sub-s.  (4). 
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Chap.  XXT. 


Section  1. 


The  object 
of  the  Acts. 


Trusts  and 
equities  to  be 
kept  off  the 
register. 


What  estates 
may  be 
registered . 


CHAPTER  XXI. 

THE   LAND   REGISTRATION   ACT,    1925. 

(1)  General  Principles. 

THE  object  of  this  Act  was  to  consolidate  the  L.  T. 
Acts,  1875  and  1897,  and  the  statute  law  relating  to  regis- 
tered land.  The  L.  T.  Acts  were  framed  for  the  purpose 
of  enabling  a  purchaser  for  value,  or  mortgagee  of  freehold 
or  leasehold  land,  to  cany  out  his  purchase  or  charge  solely 
on  the  faith  of  the  entries  on  the  register,  and  to  some  extent 
this  purpose  has  been  achieved.  Trusts  and  equities  are  not 
allowed  to  appear  on  the  register,  but  the  persons  interested 
in  the  same  must  protect  their  rights  by  means  of  cautions, 
inhibitions,  restrictions,  and  notices. 

Sect.  2  (which  is  new)  provides  that  after  the  commence- 
ment of  the  Act,  estates  capable  of  subsisting  as  legal  estates 
shall  be  the  only  interests  in  land  in  respect  of  which  'a 
proprietor  can  be  registered,  and  all  other  interests  in  regis- 
tered land  (except  overriding  interests  and  interests  entered 
on  the  register  at  or  before  such  commencement)  shall  take 
effect  in  equity  as  minor  interests,  but  all  interests  (except 
undivided  shares)  entered  on  the  register  at  such  commence- 
ment which  are  not  legal  estates  shall  be  capable  of  being 
dealt  with  under  the  Act.  But  on  the  occasion  ,of  the  first 
dealing  with  any  such  interest,  the  register  .shall  be  rectified 
in  such  manner  as  may  be  provided  by  rules  (a)  to  secure 
that  the  entries  are  similar  to  those  which  would  .have  been 
made  if  the  title  had  been  registered  after  the  commencement 
of  the  Act.  Subject  as  above,  the  Act  applies  to  land  regis- 
tered under  any  enactment  which  it  replaces. 

(a)  See  L.  E.  Eules,  1925,  r.  211.  Only  dealings  for  value  are  there 
dealt  with.  Whether  Rule  131  is  applicable,  quezre. 
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Sects.  4  to  17  deal  with  registration  under  the  Act;  and  Chap.  XXI. 

sects.  18  to  47  relate  to  dispositions  of  registered  land.    The  — — — '- — 
very  important  subjects  of  notices,  cautions,  inhibitions  and 
restrictions  are  dealt  with  in  sects.  48  to  62. 

Sect.  63  provides  for  the  issue  of  land  certificates  and  Land 
charge  certificates;  and  by  s.  64,  so  long  as  any  such  certi- 
ficate is  outstanding,  it  is  to  be  produced  to  the  Registrar 
and  noted  when  the  land  is  dealt  with  or  a  transmission  takes 
place.     By  s.  66,  the  proprietor  of  any  registered  land  or  Lien  by 
charge  may  create  a  lien  on  the  land  or  charge  by  deposit 
of  the  land  certificate    or    charge  certificate.      Any  such 
certificate  is  admissible  as  evidence  of  the  matters  therein 
contained. 

By  s.  69  (which  is  new),  the  proprietor  of  registered  land  Effect  of 
is  to  be  deemed  to  have  vested  in  him,  where  the  land  is 
freehold,  the  legal  estate  in  fee  simple  in  possession,  and 
where  the  land  is  leasehold  the  legal  term,  but  subject  to 
the  overriding  interests  (6),  if  any,  including  any  mortgage 
term  or  charge  by  way  of  legal  mortgage  created  under  the 
L.  P.  Act,  1925,  or  otherwise,  which  has  priority  to  the 
registered  estate.  By  sub-s.  (3),  when  any  person  is  regis- 
tered as  first  proprietor  in  a  compulsory  area  after  the  Act, 
the  provisions  of  the  L.  P.  Act,  1925,  for  getting  in  legal 
estates  are  to  apply  to  any  legal  estate  expressed  to  be  con- 
veyed or  created  in  favour  of  a  purchaser  or  lessee  before  the 
commencement  of  the  Act,  but  which  failed  to  pass  or  to 
be  created  by  reason  of  the  omission  of  such  purchaser  or 
lessee  to  be  registered  under  the  L.  T.  Acts,  1875  and  1897, 
and  will  operate  to  vest  such  legal  estate  in  the  person  so 
registered  as  proprietor  on  his  registration,  but  subject  to 
any  mortgage  term  or  charge  having  priority  thereto. 
Sub-s.  (4)  provides  that  the  estate  for  the  time  being 
vested  in  the  proprietor  shall  only  be  capable  of  being 
disposed  of  or  dealt  with  by  him  in  manner  authorised  by 
the  Act.  i 

(6)  For  definition,  see  sup.  p.  1045,  n.  (#). 
D. — VOL.  II.  30 
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Chap.  XXI.        A  registered  charge  may  contain  an  express  demise  or 
x  '    '      sub-demise,  as  the  case  may  be;  otherwise  it  takes  effect 
(subject  to  any  provision  to  the  contrary  therein  contained) 
as  a  charge  by  way  of  legal  mortgage  (c). 


Effect  of 

registered 

charge. 


Capital  and 

Counties  Batik    -,-,,      ..       /  TS 

v.  Rhodes.        Rhodes  (d). 


Overriding 
interests. 


Adverse 
easements 
and  appur- 
tenances, 
whether 
noted. 


Trusts, 
notice  of. 


Limitation 
Acts. 


It  will  be  observed  that  s.  69  overrules,  to  a  great  extent, 
the  decision  in  the  Capital  and  Counties  Bank,  Ltd.  \. 
In  that  case  it  was  held  that  after  land  has 
been  placed  upon  the  register  the  legal  estate  would  pass  by 
an  unregistered  deed,  subject  to  the  risk  of  the  grantee  having 
his  title  defeated  by  an  exercise  of  the  statutory  power  of 
disposition  given  to  the  registered  proprietor;  and  that  there 
was  nothing  in  the  L.  T.  Acts  to  prevent  the  passing  of  the 
legal  estate  by  an  ordinary  mortgage  deed,  executed  by  the 
owner  in  fee,  whether  he  was  or  was  not  registered  as 
proprietor  (e). 

All  registered  land,  unless  the  contrary  is  expressed  on 
the  register,  is  to  be  deemed  to  be  subject  to  such  of  the 
overriding  interests  set  out  in  s.  70  (/)  as  may <  for  the  time 
being  be  subsisting,  and  such  interests  are  not  to  be  treated 
as  incumbrances  within  the  meaning  of  the  Act.  Adverse 
(but  not  appurtenant  ((/))  easements,  rights  and  privileges 
which  have  been  created  by  an  instrument  before  the  .first 
registration  are  noted  on  the  register  (&). 

Subject  to  the  provisions  as  to  settled  land,  neither  ithe 
Registrar,  nor  any  person  dealing  with  a  registered  estate, 
is  to  be  affected  with  notice  of  a  trust,  jand  references  to 
trusts  are,  so  far  as  possible,  to  be  excluded  /from  the 
register  (i~).  The  Limitation  Acts  apply  to  registered  land, 
with  certain  modifications  (fc). 


(c)  S.  27.     As  to  charges  by  way  of  legal  mortgage,  see  L.  P.  Act, 
1925,  s.  87. 

(d)  1903,  1  Ch.  631. 

(e)  See  s.  101  of  the  Act,  referred  to  inf.  p.  1071. 
(/)  See  sup.  p.  1045,  n.  (#). 

(fir)  S.  72. 

(/O  S.  70  (2).     See  Brickdale,  3rd  ed.  258. 

(i)  S.  74.  (A-)  S.  75. 
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Land  not  situate  in  an  area  where  registration  is  com-    Chap.  XXI. 
pulsory  may  be  removed  from  the  register  (I). 

Removal  from 

Sect.  82  provides  for  rectification  of  the  register  in  the  re^8ter- 
various  events  therein  mentioned.    Any  person  suffering  loss 
by  reason  of  any  rectification  of  the  register  under  the  Act,  Rectification, 
or  from  any  error  in  or  omission  from  the  register,  is  to  be 
entitled  to  be  "  indemnified  "  (m)  out  of  the  insurance  fund  indemnity, 
established  under  the  L.  T.  Act,  1897  (n),  except  where  the 
Act  provides  to  the  contrary  (o). 

In  the  case  of  settled  land,  the  registration  is  to  be  in  the  Settled  land, 
name  of  the  tenant  for  life  or  statutory  owner  (p),  and 
e.  87  provides  for  the  case  of  change  of  iownership  of  settled 
land.  The  provisions  of  the  Act  relating  to  settled  land 
apply  where  (pursuant  to  the  S.  L.  Act,  1925)  settled  land 
is  to  be  vested  in  a  tenant  for  life  or  statutory  owner,  whether 
the  estate  was  registered  before  or  after  the  commencement 
of  the  Act  (g).  The  rights  of  the  other  persons  interested 
under  the  settlement  are  protected  by  the  appropriate  restric- 
tions being  entered  on  the  register  (r). 

By  s.  101,  any  person  having  a  sufficient  interest  or  power  Dealings  off 
in  or  over  registered  land  may  dispose  of  the  same  and  create 
interests  or  rights  therein  which  iare  permissible  in  like 
manner  and  by  the  like  modes  of  assurance  as  if  the  land 
were  not  registered,  but  subject  as  provided  by  the  section. 
All  interests  and  rights  so  disposed  of  or  created  (whether 
by  the  proprietor  or  any  other  person)  are  to  take  effect 
(subject  to  the  pro  visions  of  the  section)  as  "  minor  interests," 
and  be  capable  of  being  overridden  by  registered  dispositions 
for  valuable  consideration. 

(0  S.  81. 

(>»)  S.  83.  As  to  the  amount  of  the  "  indemnity,"  see  ib.  sub-ss.  (5) 
and  (6);  see  also  sub-s.  (11). 

(»)  S.  85. 

(o)  See  s.  83  (5)  and  (11),  fraud,  mines,  costs  and  time  for  making 
claims;  s.  42  (2),  disclaimer  by  bankruptcy  trustee;  s.  60  (2),  mort- 
gages by  companies;  s.  75  (4),  squatter's  title;  s.  100  (2),  small  holdings. 

(p-)  S.  86  (1).  (?)  S.  92. 

(r)  See  L.  R.  Rules,  1925,  Sched.,  Forms  9—11. 

30(2) 
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Chap.  XXI.  Sect.  135  provides  that  land  within  the  jurisdiction  of  a 
5C*'  *'  __  local  deeds  registry,  an  estate  wherein  is  registered  under  the 
Act,  is  to  be  exempt  (after  such  registration),  as  respects 
the  estate  so  registered,  from  such  jurisdiction;  but  such 
jurisdiction  revives  if  and  when  the  land  is  removed  from 
the  register  (s). 


Middlesex 
and  York- 
shire. 


Specific 
performance. 

Powers  of 
the  Court. 


By  s.  139,  where  an  action  is  instituted  for  specific  per- 
formance of  a  contract  relating  to  registered  land  or  a  regis- 
tered charge,  the  Court  may  cause  the  parties  who  have 
registered  interests  or  rights  in  the  land  or  charge,  or  have 
entered  up  notices,  cautions,  restrictions,  or  inhibitions  to 
appear  and  show  cause  why  such  contract  should  not  be 
specifically  performed;  and  by  s.  142  the  Court  has  power 
to  bind  the  interests  of  persons  under  disability. 


Section  2.     (2)  Statutory  rights  of  vendor  and  purchaser  before  transfer. 

In  the  case  of  sales  of  registered  land  the  position  as 
between  vendor  and  purchaser  under  the  contract,  as  settled 
by  custom  and  by  ss.  40—50  of  the  L.  P.  'Act,  1925,  is  to 
a  certain  extent  modified  by  s.  110  of  the  L.  R.  Act,  1925. 
The  latter  section  applies  only  to  sales  ,and  other  dispositions 
of  registered  land  to  purchasers  in  good  faith  for  valuable 
consideration  (£)  other  than  lessees  and  chargees. 

The  vendor  is  bound  under  the  section,  notwithstanding 
any  stipulation  to  the  contrary,  to  furnish  the  purchaser  at 
the  vendor's  own  expense  with  an  authority  to  inspect  the 
register,  and,  if  required,  to  furnish  him  with  a  copy  of  the 
subsisting  entries  in  the  register,  and  of  any  filed  plans  and 
copies  or  abstracts  of  any  document,  or  any  part  thereof, 
noted  on  the  register,  so  far  as  they  respectively  affect  'the 
land  to  be  dealt  with  (except  charges  or  incumbrances  regis- 
tered or  protected  on  the  register  which  are  to  be  discharged 
or  overridden  at  or  prior  to  completion)  (u).  A  purchaser, 
nevertheless,  has  no  right  to  a  copy  or  abstract  of  any  settle- 

00  S.  81. 

(<)  These  words  must  be  read  in:   see  s.  3  (xxi). 

(«)  Sub-s.  (1). 


Copy  of 
entries  on 
register, 
plans  and 
documents 
referred  to. 
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merit  filed  at  the  registry  (x)  .    If  the  purchase-money  exceeds    Chap.  XXI. 
£1,000,  the  costs  of  the  said  copies  and  abstracts  are,  not- 


withstanding  any  stipulation  to  the  contrary,  borne  by  the  ^)8^ofb 
vendor  (y}\   but   if   the  purchase-money  does   not    exceed;  whom  borne. 
£1,000,  the  said  costs  are,  in  the  absence  of  any  stipulation 
to  the  contrary,  to  be  borne  by  the  purchaser  requiring  the 
same  (0). 

As  regards  any  subsisting  rights  and  interests  appurtenant  Appurtenant 
to  the  registered  land  as  to  which  the  register  is  not  conclu-  "fhts  «x> 
sive,  and  as  regards  any  matters  excepted  from  the  effect  ceptedfrpm 
of  registration,  the  vendor  is  bound,  in  default  of  any  stipu- 
lation to  the  contrary,  at  his  own  expense  to  furnish  the 
purchaser  with  such  copies,  abstracts  and  evidence  (if  any) 
in  respect  thereof  as  the  purchaser  would  have  been  entitled 
to  if  the  land  had  not  been  registered  (a). 

Apart  from  the  above  matters,  and  notwithstanding  any  Other 
stipulation  to  the  contrary,  the  vendor  need  not  furnish  the 
purchaser  with  any  abstract  or  other  written  evidence  of 
title,  or  with  any  copy  or  abstract  of  the  land  certificate,  or 
of  any  charge  certificate  (&). 

Where  the  vendor  is  not  himself  registered  as  proprietor,  Vendor  not 
he  is  bound,  if  requested,  at  his  own  expense  either  to  procure  re»i8tered- 
the  registration  of  himself  as  proprietor,  or  to  procure  a 
disposition  from  the  proprietor  to  the  purchaser  (c).     If  the  Filed 
register  refers  to  a  filed  abstract,  or  copy  of  or  extract  from 
a  deed  or  other  document,  such  abstract  or  extract  is  deemed,  deemed 

,  _  .  .      correct  and 

as  between  vendor  and  purchaser,  to  be  correct,  and  to  contain  sufficient. 
all  material  portions  of  the  original;  and  the  original  need 
not  be  produced  (d}. 

(x)  Sub-s.  (1)  (b).  (y)  Sub-s.  (1). 

(z)  Sub-s.  (1)  (a).  (a)  Sub-s.  (2). 

(6)  Sub-s.  (3). 

(c)  Sub-s.  (5).    The  personal  representative  of  a  deceased  proprietor 
can  transfer  the  land  without  himself  being  registered  as  proprietor: 
L.  E.  Rules,  1925,  r.  170. 

(d)  Sub-s.  (4). 
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Chap.  XXI. 
Sect.  2. 

Certificate 
lost  or 
destroyed. 

Vendor  bound 
to  deliver 
or  produce 
certificate. 


Registration 

under 

L.  C.  Act, 

1925,  not 

notice. 


Where  the  certificate  has  been  lost  or  destroyed,  the  vendor 
is  bound  to  pay  the  costs  of  the  proceedings  required  to 
enable  the  Registrar  to  proceed  without  it,  notwithstanding 
any  stipulation  to  the  contrary  (e).  And  unless  the  certi- 
ficate is  deposited  at  the  registry,  he  is  bound,  at  his  own 
expense,  to  deliver  the  certificate  to  the  purchaser,  or,  if 
part  only  of  the  land  comprised  therein  is  being  dealt  with, 
to  produce  or  procure  the  production  of  the  certificate  for 
the  completion  of  the  purchaser's  registration  (e). 

A  purchaser  is  not  affected  with  notice  of  incumbrances 
(other  than  local  land  charges)  which  are  required  to  be, 
and  are,  registered  under  the  L.  C.  Act,  1925,  unless  the 
same  are  protected  in  the  appropriate  manner  on  the  register 
under  the  L.  R.  Act,  1925  (/). 


Section  3.  (3)  Registered  dispositions : — how  completed. 

Form  of  Registered  dispositions    must   be   framed    in   accordance 

dispositions.  with  the  requirements  of  the  Act  and  rules  (gr).  They  should 
be  drafted  in  as  brief  a  form  as  is  consistent  with  Nclarity. 
In  the  case  of  mortgages  to  building  societies,  &c.,  where 
lengthy  and  complicated  provisions  are  inevitable,  it  is  a 
common  practice  to  execute  two  deeds;  the  one,  in  the 
common  form  of  registered  charge,  is  then  entered  on  the 
register;  the  other,  in  practically  the  same  form  as  if  the 
land  were  not  registered,  is  not  registered.  The  essential 
rights  of  the  mortgagee  are  thus  protected  by  the  registered 
charge,  while  both  parties  have  the  benefit  of  the  covenants 
contained  in  the  longer  document. 

What  in-  The  powers  of  disposition  of  registered  proprietors  are 

[•_  governed  as  to  freeholds  by  s.  18,  and  as  to  leaseholds  by 
s.  21  of  the  Act.     The  proprietor  may,  in  the  prescribed 
The  regis-       manner  (ft),  transfer  the  registered  estate  in  the  land  or  any 

tered  estate ; 

(e)  Sub-s.  (6).  (/)  Sub-s.  (7). 

(^)  See  L.  R.  Rules,  1925,  rr.  98—138,  as  to  transfers;   rr.  139—167 
as  to  charges. 

(h)  Ib.  rr.  98—138. 
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part  thereof.     Subject  to  any  entry  in  the  register  to  the    Chap.  XXI. 
contrary,  he  may  also,  in  the  prescribed  manner,  (1)  transfer, 


in  the  case  of  freeholds,  the  fee  simple  in  possession  of  all 

or  any  mines  or  minerals  apart  from  the  surface,  or  of  the  surface, 

surface  without   all  or   any  of  the   mines   and   minerals;  8epar 

(2)  transfer,  in  the  case  of  leaseholds,  all  or  any  of  the 
leasehold  mines  and  minerals  apart  from  the  surface,  or  the 
surface  without    all   or   any  of  the   mines    and   minerals; 

(3)  grant  any  annuity  or  rent-charge  in  possession;  (4)  grant  Annuities, 
easements,  rights  and  privileges  (i)  over  the  registered  land;  easements^8' 
(5)  reserve  in  favour  of  any  person  any  annuity  or  rent-  &°-  ; 
charge  in  possession,  or  any  easement,  right  or  privilege  (i) 

over  the  registered  land;  or  (6)  grant  a  lease  or  underlease  Leases  and 
of  all  or  any  part  of  the  registered  land,  or  of  the  mines  and 
minerals  or  surface,  or  a  lease  or  underlease  of  an  easement, 
right  or  privilege  over  the  land.     A  perpetual  annuity  or  Powers  of 
rent-charge  in  possession  may,  in  the  case  of  freehold  land,  dlstres^.  & 
be  granted  or  reserved  with  or  without  powers  of  re-entry  and 
distress  (ft);  but  there  is,  of  course,  no  similar  provision  in 
respect  of  leasehold  land. 

A  lease  or  underlease  for  a  term  not  exceeding  twenty-one  Short  term 
years  to  take  effect  in  possession,  or  within  one  year  from  underleases. 
the  date  thereof,  at  a  rent  without  taking  a  fine  may  foe 
granted,  and  takes  effect  notwithstanding  that  a  caution, 
notice  of  deposit  of  a  certificate,  restriction  or  inhibition 
(other  than  a  bankruptcy  inhibition)  may  be  subsisting,  but 
subject  to  the  interests  intended  to  be  thereby  protected  (I). 
Such  leases  and  underleases  are  overriding  interests  (m),  and 
notice  thereof  need  not  be  entered  on  the  register  (ri).  But 
where  a  fine  is  taken,  any  lessee  or  other  person  entitled  to 
or  interested  in  the  lease  or  underlease  may  apply  for  notice 
of  such  lease  or  underlease  to  be  registered  (o)  ;  even  without 

(i)  In  the  case  of  freehold  land  the  easement,  right  or  privilege  must 
be  in  possession  ;  but  in  the  case  of  leaseholds  this  appears  not  to  be 
necessary. 

(*)  S.  18  (2). 

(0  S.  18  (3),  freeholds;  s.  21  (3),  leaseholds. 

O»)  S.  70  (1)  (k). 

(n)  S.  48  (1).     See  also  s.  19  (2)  and  s.  22  (2). 

(o)  Ib. 
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-  XXI.    8Uch  notice,  however,  the  rights  of  persons  in  actual  occu- 
pation are  protected  (p). 


Apportion-  A  disposition  of  registered  leasehold  land  may  be  made 
subject  to  a  rent  legally  apportioned  in  the  prescribed 
manner,  or  to  a  rent  not  so  apportioned  (g). 


Charges  and  The  foregoing  powers  of  disposition  conferred  by  ss.  18 
and  21  apply  (subject  to  the  express  provisions  of  the  Act 
and  of  the  L.  P.  Act,  1925,  relating  to  mortgages)  to  dis- 
positions by  the  registered  proprietor  by  way  of  charge  or 
mortgage;  but  no  estate,  other  than  a  legal  estate,  can  be 
disposed  of  or  created  under  those  sections  (r). 

Transfer,  how  The  transfer  of  the  registered  estate  in  the  land,  or  part 
thereof,  is  completed  by  the  Registrar  entering  on  the  register 
the  transferee  as  the  proprietor  of  the  estate  transferred;  but 
until  such  entry  is  made  the  transferor  is  deemed  to  remain 
proprietor  of  the  registered  estate.  Where  part  only  of  the 
land  is  transferred,  notice  thereof  is  also  noted  on  the 
register  (s).  All  interests  transferred  or  created  by  dis- 
positions by  the  proprietor,  other  than  a  transfer  of  the 
registered  estate  in  the  land,  or  part  thereof,  are  (sobject  to 
the  provisions  as  to  mortgages)  completed  by  registration  in 
the  same  manner  and  with  the  same  effect  as  transfers  of 
registered  estates;  notice  thereof  is  also  entered  on  the 
register  (£),  and  every  such  disposition  when  registered  takes 
effect  as  a  registered  disposition  (u). 

General  The  general  words  implied  in  conveyances  under  the  L.  P. 

Act,  1925,  apply,  so  far  as  applicable,  to  dispositions  of 
registered  estates  (#). 

(?)  S.  70  (1)  (g). 

(?)  S.  21  (2).    See  L.  R.  Rules,  1925,  r.  116. 
(r)  S.  18  (4);  s.  21  (4). 

(*)  S.  19  (1);  s.  22  (1).    This  notice  is  entered  against  the  transferor. 
(0  S.  19  (2);  s.  22  (2).    See  last  note. 

(«)  Ib.    As  to  the  effect  of  these  words,  see  ss.  20  and  23,  dealt  with 
*up.  p.  1045  et  seq. 
(*)  S.  19  (3);  s.  22  (3).     See  L.  P.  Act,  1925,  s.  62. 
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The  effect  of  registration  of  dispositions  of  freeholds  and 
leaseholds  is  dealt  with  in  ss.  20  and  23  (y}. 

Effect  of 
registration 

Sect.  25  empowers  the  proprietor  of  registered  land  to  °jf0^p08i" 
charge  the  same  by  deed.  Certain  provisions  if  inserted  in  charges. 
a  charge  are  void  (2).  The  charge  is  completed  by  the 
Registrar  entering  on  the  register  the  person  in  whose  favour 
the  charge  is  made  as  the  proprietor  of  such  charge,  and  the 
particulars  of  the  charge  (a).  A  registered  charge,  subject 
to  any  provision  to  the  contrary  therein  contained,  takes  effect 
•as  a  charge  by  way  of  legal  mortgage  (&);  and  covenants  for 
payment  of  principal  and  interest  (c),  and,  in  the  case  of 
leasehold  land,  for  payment  of  rent  and  performance  of  the 
covenants  in  the  lease  (<?),  are  implied  therein.  Charges  rank 
in  the  order  in  which  they  are  entered  on  the  register,  and 
not  according  to  date  (e). 

Upon  the  transfer  of  a  registered  charge  to  another  person  Transfer  of 
as  proprietor,  the  transfer  is  completed  by  the  Registrar  char£«8- 
entering  on  the  register  the  transferee  as  proprietor  of  such 
•charge.    Until  that  is  done  the  transferor  is  deemed  to  remain 
proprietor  of  the  charge  (/).    On  registration  of  the  transfer 
the  term  or  sub-term  (if  any)  granted  by  the  charge  vests 
automatically  in  the  proprietor  for  the  time  .being  of  the 
charge  (#). 

A  registered  transferee  for  valuable  consideration  of  a  Portion  of 
charge  and  his  successors  in  title  are  not  affected  by  any  Jj^j^reee 
irregularity  or  invalidity  in  the  original  charge  itself,  of  protected. 
which  the  transferee  did  not  have  notice  when  it  -was  trans- 
ferred to  him  (A).    And,  subject  to  any  entry  to  the  contrary 
on  the  register  and  to  the  right  of  redemption,  the  automatic 
vesting  of  the  term  or  sub-term  has  the  same  effect  as  if  the 

(y)  See  swp.  p.  1045  et  seq. 

(z)  S.  25  (3).  O)  S.  26  (1). 

(ft)  S.  27  (1).    As  to  the  powers  conferred,  see  also  s.  34. 

O)  S.  28  (1).  00  S.  28  (2). 

(e)  S.  29.  (/)  S.  33  (1),  (2). 

(?)  U>.  (4).  (A)  lb.  (3). 
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Sect.  3. 


Implied 
covenants. 


proprietor  had  been  registered  as  the  transferee  for  valuable 
consideration  thereof  (i} ;  this  provision  appears  to  protect 
transferees  not  for  value. 

The  covenants  implied  under  ss.  76  and  77  of  the  L.  P. 
Act,  1925,  are  applicable  to  registered  dispositions  (fr). 


Section  4. 

On  what 
transactions 


must  be 
effected. 


(4)  Compulsory  Registration. 

In  areas  in  which  registration  is  compulsory,  the  trans- 
actions upon  which  the  land  has  to  be  registered  are  (1)  a 
conveyance  on  sale  of  freehold  land,  (2)  a  grant  of  a  term 
of  years  absolute,  not  being  less  than  forty  years  from  the 
date  of  delivery  of  the  grant  (Z),  and  (3)  an  assignment  on 
sale  of  leasehold  land  held  for  a  term  of  years  absolute  having 
not  If-.ss  than  forty  years  to  run  from  the  date  of  delivery  of 
the  assignment  (rri). 


Within  what 
time. 


The  application  to  register  the  transaction  must  be  made 
within  two  months  from  the  date  of  the  deed  by  which  the 
transaction  was  effected,  or  within  such  extended  time  as  the 
Registrar,  or  the  Court  on  appeal  from  him,  may  allow  (m). 


(»)  S.  33  (5). 

(&)  S.  38.  See  as  to  their  effect  and  limitations,  L.  R.  Rules,  1925. 
rr.  76,  77. 

(?)  It  is  conceived  that  leases  only  are  intended  to  be  caught  by  this 
provision.  A  charge  by  way  of  legal  mortgage  is  not  within  it,  semble. 
Whether  a  mortgage  which  takes  effect  by  way  of  demise  or  sub-demise 
is  caught,  qucere. 

(m)  S.  123  (1).  Sub-s.  (3)  provides  as  follows:  —  "In  this  section 
the  expressions  '  conveyance  on  sale  '  and.  '  assignment  on  sale  '  mean  an 
instrument  made  on  sale  by  virtue  whereof  there  is  conferred  or  com- 
pleted a  title  under  which  an  application  for  registration  as  first  pro- 
prietor of  land  may  be  made  under  this  Act,  and  include  a  conveyance 
or  assignment  by  way  of  exchange  where  money  is  paid  for  equality  of 
exchange,  but  do  not  include  an  enfranchisement  or  extinguishment  of 
manorial  incidents,  whether  under  the  Law  of  Property  Act,  1922,  or 
otherwise  or  an  assignment  or  surrender  of  a  lease  to  the  owner  of  the 
immediate  reversion  containing  a  declaration  that  the  term  is  to  merge  in 
such  reversion." 
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If  at  the  expiration  of  two  months  or  the  extended  time  no    Cgap^ 
such  application  has  been  made,  the  document  thereupon 


becomes  void  so  far  as  regards  the  grant  or  conveyance  of  the  non-registra- 
legal  estate  in  the  land  (ri)  .  tion- 

In  the  case  of  areas  where  at  the  beginning  of  1926  com-  London. 
pulsory  registration  was  already  in  force,  the  above  provi- 
sions apply  to  every  such  conveyance,  grant  or  assignment 
executed  after  the  31st  December,  1925  (ri}. 

Any  dealing  with  land  which  takes  place  between  the  Dealings 
date  of  the  transaction  and  the  date  of  application  to  register  8aiJ^e&c.  and 
takes  effect  as  if  it  had  taken  place  after  the  date  of  first  registration. 
registration;  the  first  registration  being  effected  as  of  the 
date  of  the  application  to  register.    If  the  dealing  is  a  charge 
or  incumbrance  capable  of  registration  in  the  charges  register, 
the  chargee  or  inoumbrancer  may  apply  for  the  registration 
of  the  estate  charged  or  incumbered  on  behalf  of  the  proper 
applicant  (o). 

It  may  be  noted  that  Hastings  (p)  and  Eastbourne  (q)  have  Hastings  and 

,,         ,      ,    ,  ,  •  .      ,-  Eastbourne. 

recently  adopted  compulsory  registration. 

(n)  Ib. 

(o)  S.  123  (2);  L.  R.  Rules,  1925,  r.  73. 
(p)  S.  R.  &  0.,  1928,  No.  253/L.  12. 
(?)  S.  R.  &  0.,  1925,  No.  1262/L.  44. 
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THE  STATDTOEY  FORM  OF  CONDITIONS  OF  SALE, 

1925. 

DATED  AUGUST  7,  1925  (a). 

I,  George  Viscount  Cave,  Lord  High  Chancellor  of  Great 
Britain,  in  exercise  of  the  powers  conferred  upon  me  by 
section  46  of  the  Law  of  Property  Act,  1925,  hereby  prescribe 
and  publish  the  form  following  and  direct  that  it  shall  be  avail- 
able for  any  contract  for  the  sale  of  land  made  on  or  after  the 
1st  day  of  January,  1926. 

Dated  this  7th  day  of  August,  1925. 

Cave,  C. 


STATUTORY  FORM  OF  CONDITIONS  OF  SALE. 

NOTE. — These  conditions  will  apply  to  contracts  for  the  sale  of 
land  by  correspondence,  subject  to  any  modification  or  any 
stipulation  or  intention  to  the  contrary  expressed  in  the 
correspondence. 

They  may  also  by  express  reference  thereto  be  made  to  apply 
to  any  contract  for  the  sale  of  land,  and  may  for  this  or 
any  other  purpose  be  cited  as  the  Statutory  Form  of  Con- 
ditions of  Sale,  1925. 

1 .  The  date  for  completion  shall,  unless  otherwise  agreed,  be  Date  fixed 
the  1st  day  after  the  expiration  of  seven  weeks  from  the  time  for  comple- 
when  the  contract  is  made,  or  if  that  day  is  a  Sunday,  Christmas  tion- 
Day,  Good  Friday  or  Bank  Holiday,  the  next  following  working 

day.  i 

2.  Completion  shall  take  place  at  the  office  of  the  vendor's  Place  for 
solicitors,  or  if  the  vendor  so  requires  at  the  office  of  the  solicitors  completion 
of  his  mortgagees,  if  any. 

3. — (1)  The  purchaser  paying  his  purchase  money  or,  where  Possession 
a  deposit  is  paid,  the  balance  thereof,  shall,  as  from  the  date  and  appor- 
fixed  for  completion  (but  subject  to  the  execution  of  any  con-  ti°nn>ent  Of 
veyance    which    ought    to    be  executed  by  him),  be  let  into  out£°m£8- 
possession,  or  into  receipt  of  rents  and  profits,  and  shall,  as 

(a)  S.  R.  &  O.,  1925,  No.  779/L.  14. 
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Interest  on 

purchase 

money. 


from  that  date,  pay  all  outgoings,  and  up  to  that  date  all 
current  rents,  and  all  rates,  taxes,  and  other  outgoings  shall  (if 
necessary)  be  apportioned,  and  the  balance  shall  be  paid  by 
or  allowed  to  the  purchaser  on  actual  completion,  and  for  this 
purpose  the  purchaser  shall  be  liable  to  pay  to  the  vendor  a 
proportionate  part  of  the  current  rents  accrued  in  respect  of 
the  property  up  to  the  date  fixed  for  completion: 

Provided  that  all  rates  shall  be  apportioned,  so  far  as  prac- 
ticable, according  to  the  period  for  which  they  are  intended  to 
provide,  and  not  as  running  from  the  dates  when  the  same  are 
made  or  allowed. 

(2)  Where  as  respects  any  rate  the  date  fixed  for  completion 
falls  between  the  expiration  of  the  period  for  which  the  last  rate 
was  made  and  the  making  of  a  new  rate,  the  new  rate  shall, 
for  the  purposes  of  this  condition,  be  deemed  to  have  been  made 
at  the  same  rate  in  the  pound  as  that  at  which  the  last  rate 
was  made,  and  shall  be  calculated  from  day  to  day. 

4. — (1)  If  from  any  cause  whatever  (save  as  hereinafter  men- 
tioned), the  completion  of  the  purchase  is  delayed  beyond  the 
date  fixed  for  completion,  the  purchase  money,  or  where  a 
deposit  is  paid,  the  balance  thereof,  shall  bear  interest  at  the 
rate  of  £5  per  cent,  per  annum,  from  the  date  fixed  for  the 
completion  to  the  day  of  actual  payment  thereof. 

(2)  Provided  that,  if  delay  in  completion  arises  from  any 
other  cause  than  the  purchaser's  own  act  or  default  the  pur- 
chaser may — 

(a)  at  his  own  risk,  deposit  the  purchase  money,  or  where  a 

deposit  is  paid,  the  balance  thereof,  at  any  bank  in 
England  or  Wales,  in  his  own  name  or  otherwise,  and 

(b)  give  notice  in  writing  forthwith  of  such  deposit  to  the 

vendor  or  his  solicitors, 

and  in  that  case  the  vendor  shall  be  bound  to  accept  the  interest, 
if  any,  allowed  thereon,  as  from  the  date  of  such  deposit,  in 
lieu  of  the  interest  accruing  after  the  date  of  the  deposit,  which 
would  otherwise  be  payable  to  him  under  this  condition. 

(3)  No  interest  shall  become  payable  by  the  purchaser  if 
delay  in  completion  is  attributable  to — 

(a)  a  refusal  by  the  vendor  to  deduce  title  in  accordance 

with  the  contract,  or  to  give  an  authority  to  inspect 
the  register  kept  under  the  Land  Registration  Act, 
1925,  or  to  convey;  or 

(b)  any  other  wilful  act  or  default  of  the  vendor  or  his  Settled 

Land  Act  trustees. 

(4)  The  vendor  shall,  as  from  the  date  when  interest  becomes 
payable  under  this  condition,  have  the  option  (to  be  exercised 
by  notice  in  writing)  of  taking  an  apportioned  part  of  the  rents 
and  profits,  less  apportioned  outgoings,  up  to  the  date  of  actual 
completion,  in  lieu  of  the  interest  otherwise  payable  under  this 
condition;  and,  if  the  said  option  is  exercised,  the  same  pay- 
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ments,  allowances  and  apportionments  shall  be  made  as  if  the      Appendix, 
date  fixed  for  completion  had  been  the  date  of  Actual  completion. 
The  said  option  shall  not  be  exercisable  in  any  case  in  which 
subclause  (2)  of  this  clause  applies. 

5. — (1)  The   vendor  shall  deliver  to  the  purchaser  or  his  Delivery  of 
solicitor —  abstract. 

(a)  an  abstract  of  the  title  to  the  property  sold,  or 

(b)  in  the  case  of  land  registered  with  an  absolute  or  good 

leasehold  title,  the  particulars  and  information  which 
ought  to  be  furnished  in  lieu  of  an  abstract,  with  a 
written  authority  to  inspect  the  register, 

and,  in  either  case,  within  fourteen  days  from  the  date  when 
the  contract  was  made. 

(2)  Where  land  is  registered  with  a  possessory  or  qualified 
title,  the  abstract  (if  any)  shall  only  relate  to  estates,  rights,  and 
interests,  subsisting  or  capable  of  taking  effect  prior  to  the  date 
of  first  registration,  or  excluded  from  the  effect  of  first  regis- 
tration, and  dealings  therewith,  and  subject  as  aforesaid,  the 
foregoing  provisions  relating  to  absolute  or  good  leasehold  titles, 
shall  apply. 

6. — (1)  The  purchaser  shall  within  fourteen  days  after  the  Requisitions, 
actual  delivery  of  the  abstract,  or  of  the  said  particulars  and 
information,  whether  or  not  delivered  within  the  time  pre- 
scribed, send  to  the  solicitors  of  the  vendor  a  statement  in 
writing  of  all  the  objections  and  requisitions  (if  any)  to  or 
on — 

(a)  the  title  or  evidence  of  title, 

(b)  the  abstract  or  the  said  particulars  and  information, 

(c)  the  contract,  as  respects  matters  not  thereby  specifically 

provided  for, 
and  subject  thereto  the  title  shall  be  deemed  accepted. 

(2)  All  objections  and  requisitions  not  included  in  any  state- 
ment sent  within  the  time  aforesaid,  and  not  going  to  the  root 
of  the  title,  shall  be  deemed  waived. 

(3)  An   abstract   or    the    said    particulars   and   information 
though  in  fact  imperfect,  shall  be  deemed  perfect,  except  for 
the  purpose  of  any  objections  or  requisitions,  which  could  not 
have  been  taken  or  made  on  the  information  therein  contained. 

(4)  An  answer  to  any  objection  or  requisition  shall  be  replied 
to,  in  writing,  within  seven  days  after  delivery  thereof  and,  if 
not  so  replied  to,  shall  be  considered  satisfactory. 

7. — (1)  If  the  purchaser  shall  take  or  make  any  objection  or  Power  to 
requisition,  which  the  vendor  is  unable  to  remove  or  comply  rescind, 
with,  and  the  purchaser  shall  not  withdraw  such  objection  or 
requisition  within  ten  days  after  being  required,  in  writing,  so 
to  do,  the  vendor  may,  by  notice  in  writing  delivered  to  the 
purchaser    or    his    solicitor    and    notwithstanding   any    inter- 
mediate negotiations,  rescind  the  contract. 
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Appendix.  (2)  This  condition  does  not  apply  so  as  to  prevent  the 
enforcement  by  a  purchaser,  of  any  right  conferred  on  him,  by 
section  forty-two  of  the  Law  of  Property  Act,  1925. 

(3)  If  the  contract  is  so  rescinded  the  vendor  shall,  within 
one  week  after  default  is  made  in  complying  with  the  require- 
ment to  withdraw  the  objection  or  requisition,  repay  to  the 
purchaser  his  deposit  money  (if  any),  but  without  interest,  and 
the  purchaser  shall  return  forthwith  all  abstracts  and  papers 
in  his  possession,  belonging  to  the  vendor,  and  shall  not  make 
any  claim  on  the  vendor  for  costs,  compensation  or  otherwise. 

8. — (1)  The  conveyance  or  instrument  of  transfer  to  the  pur- 
chaser, shall  be  prepared  by  him  and  at  his  own  expense,  and 
the  draft  thereof  shall  be  delivered  at  the  office  of  the  solicitors 
of  the  vendor  at  least  ten  days  before  the  date  fixed  for  com- 
pletion, for  perusal  and  approval  on  behalf  of  the  vendor  and 
other  necessary  parties  (if  any). 

(2)  The    engrossment    of    such  conveyance  or  transfer,  for 
execution  by  the  vendor  and  other  necessary  parties  (if  any), 
shall  be  left  at  the  said  office  within  four  days  after  the  draft 
has  been  returned  approved  on  behalf  of  the  vendor  and  other 
necessary  conveying  parties  (if  any). 

(3)  Delivery  of  a  draft  or  of  an  engrossment  shall  not  pre- 
judice any  outstanding  requisition. 

9. — (1)  If  the  purchaser  shall  neglect  or  fail  to  perform  his 
part  of  the  contract  the  vendor  may  give  to  the  purchaser  or 
to  his  solicitor  at  least  twenty-one  days'  notice  in  writing 
specifying  the  breach  and  requiring  the  purchaser  to  make 
good  the  default  before  the  expiration  of  the  notice. 

(2)  If  the  purchaser  does  not  comply  with  the  terms  of  the 
said  notice — 

(a)  the  deposit  money,  if  any,  shall,  unless  the  court  other- 

wise directs,  be  forfeited  to  the  vendor,  or,  in  the  case 
of  settled  land,  to  his  Settled  Land  Act  trustees; 

(b)  the  vendor  may  resell  the  property  without  previously 

tendering  a  conveyance  or  instrument  of  transfer  to 
the  purchaser; 
and  the  following  provisions  shall  apply. 

(3)  Any  resale  may  be  made,  by  auction  or  private  contract, 
at  such  time,  subject  to  such  conditions,  and  in  such  manner 
generally,  as  the  vendor  may  think  proper,  and  the  defaulting 
purchaser  shall  have  no  right  to  any  part  of  the  purchase 
money  thereby  arising. 


Power  for 
vendor  to 
resell  after 
notice. 
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ABANDONED  EA1LWAY, 

land  bought  for,  is  not  superfluous,  637. 

withdrawal  of  notice  to  treat  in  respect  of,  255,  n.  (0). 

ABANDONMENT.     See  EELEASE;  WAIVER. 
of  contract, 

acts  of  possession  by  vendor  are,  how  far,  951. 

by  assignee  of  bankrupt,  272,  273. 

by  infant,  26,  27. 

by  purchaser,  effect  of,  on  rights  of  vendor's  representatives,  27  it 

275,  276. 

by  trustee  in  bankruptcy,  272,  273. 

by  vendor,  effect  of,  on  rights  of  his  representatives,  274  et  seq. 
defence  to  specific  performance,  947. 
mutual,  before  death  of  party,  effect  of,  275,  276. 
of  improper  investment  by  trustee,  how  far  good,  534,  535. 
of  lien,  is  question  of  intention,  611  et  seq. 
of  notice  to  treat,  presumed,  if  not  acted  on,  263,  264. 
of  possession  by  tenant  relieves  purchaser  from  inquiry,  1013. 
of  railway,  rights  of  adjoining  owners  to  lands  on,  637,  638. 
of  right  of  light,  what  is  evidence  of  intention,  360,  361. 
of  way,  presumption  of,  373,  374. 
to  pollute  stream,  by  non-user  of  privilege,  377,  378. 

ABANDONMENT  OF  RAILWAYS  ACTS,  255,  n.  (?),  637,  n.  O). 

ABATEMENT.     See  COMPENSATION. 

of  incumbrances  by  purchasing  partner  enures  for  benefit  of  firm, 

820. 
of  prices — 

for  defects  in  estate,  564  et  seq.,  928  et  seq. 

title  to  part,  923,  924. 
for  deteriorations,  562. 
purchaser  compelled  to  accept,  when,  939  et  seq. 

costs  of  unsuccessful  claim  by,  116,  117. 
right  to,  lost  by  knowledge  of  defect,  when,  940  et  seq. 
vendor  compelled  to  allow,  when,  925,  926. 
of  rent,  agreement  for,  must  be  in  writing,  199,  200. 
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ABSENCE, 

of  husband,  evidence  of  illegitimacy,  336. 

of  title-deeds,  how  far  notice,  583.    See  NOTICE;  TITLE  DEEDS. 

presumption  of  death  from,  341.     See  DEATH. 

ABSTRACT, 

acceptance  of,  is  waiver  of  condition  as  to  time,  436. 

title  does  not  preclude  verification  of,  440. 

shown  by,  extends  only  to  defects  on  its  face, 

305,  306. 
commencement  of,  by  lease,  actual  possession  by  lessee  must  appear, 

295. 
deeds  prior  to,  should  not  be  set  out,  294. 

when  required,  294,  296. 
what  is  proper,  294,  297. 
whether  document  must  be,  297. 
complete,  duty  of  vendor  to  furnish,  142,  n.  (y). 
condition  against  delivery   of,  where  necessary,  123. 

for  delivery  of,   inserted  on  sale  by  Court,  981. 
must  be  strictly  adhered  to,  123. 
unnecessary,    123. 

contents,  should  contain  table  of,  when,  301. 
contract,  purchaser  of,  entitled  to  what,  281. 
copy  of,  solicitor's  charges  for,  282. 

what  is  proper,  302. 

correct,  when  deemed,  under  L.  P.  Act,  1925. ..1073. 
cost  of,  vendor  bears,  282. 
counsel's  opinion  on,  necessary  for  purchaser  generally,  304. 

vendor,  when,  301. 
not  binding  on  purchaser,  305,  306. 
right  of  purchaser  to,  after  rescission,  281. 
delivery  of  defective,  precludes  vendor  from  enforcing  condition  as 

to  time,  125,  158,  159. 
means  delivery  of  perfect  abstract,  124. 
not  part-performance,  892. 
perfect,  effect  of  want  of,  on  purchaser's  liability,  124. 

time  for  requisitions  runs  from,  124,  158. 
documents  forming  part  of  title  should  appear  in  chief,  297. 
should  contain  what,  294  et  seq. 
what,  may  be  produced  only,  not  abstracted,  296. 
drainage  loans  should  be  set  out  in,  300. 
imperfections  in,  not  defects  in  title,  when,  282. 
incumbrances  must  be  set  out  in,  300. 
inquiries  as  to  matters  not  mentioned  in,  1010. 
Land  Registration  Act,  1925,  under,  what,  required,  303. 
land-tax,  need  not  mention  existence  of,  when,  285. 

should  set  out  certificate  of  redemption  of,  when,  284,  285. 
non-application  for,  may  be  waiver  of  condition  as  to  time,  436. 
non-delivery  of,  effect  of,  on  purchaser's  liability  under  contract,  302. 
how  to  be  dealt  with  by  purchaser,  302,  303. 
may  be  "wilful  default,"  554,  555. 
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ABSTRACT— continued. 

objection  not  appearing  on,  waiver  of,  not  implied,  440. 
of  common  title,  owner  of  moiety,  how  far  entitled  to,  286. 
of  estate  with  registered  title,  303. 
on  sales  by  the  Court, — 

defective,  how  far  ground  for  discharging  purchaser,  991,  992. 
delivery  of,  may  be  obtained  on  summons,  991. 
preparation  of,  981. 

outstanding  estate,  must  show  in  whom  vested,  284. 
pedigree,  matters  of,  how  to  be  stated,  298. 
perfect,  what  is,  124,  283. 

plans  and  tracings  to  be  included  in,  300,  301. 
possession  without  requiring,  is  waiver  of  title,  444. 
purchaser's  right  to,  281. 

limited  to  one,  124. 
where  other  lots  sold,  149. 
retention  of,  may  be  waiver  of  objections,  441. 
return  of,  on   abandonment  of  contract,  281. 
showing  certain  delay  in  completion  should  be  objected  to  promptly, 

436. 

taxation,  when  passed  on,  302,  n.  (r). 
tithes,  exemption  from,  must  be  shown,  when,  285. 
trover  for,  when   maintainable  by  purchaser,  281. 
verification  of,  by  production  of  copies,  when  allowed,  141. 

originals,  141. 
condition  relieving  vendor  from,  must  be  clear,  144, 

145. 

expense  of,  and  of  furnishing  complete  abstract  dis- 
tinction between,  142,  n.  (y). 
how  borne,  306  et  seq.,  416. 
when  to  be  made,  306  et  seq.,  417. 
waiver  of  right  to,  is  not  waiver  of  objections,  440. 
what  required  in  various  sales, 
of  advowson,  292. 
of  allotments,  287. 
of  enfranchised  copyholds,  289,  290. 
of  equitable  estate,  294. 
of  estate  with  attendant  terms,  289,  293. 
of  exchanged  land,  287  et  seq. 

of  lands  derived  under  Charitable  Trusts  Act,  289. 
held  from  Crown,  293. 
tithe  free,  293. 
of  leaseholds,  290. 
of  lease  under  power,  291. 
of  pew,  291. 

of  reversionary  interest,  293. 
of  settled  land  under  S.  L.  Act,  1925... 291. 
of  shares  in  mine,  291. 
of  term  for  years,  293. 
of  tithes,  293. 
of  underlease,  169. 

31(2) 
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ACCEPTANCE, 

acts  of  purchaser,  when  occupier,  whether  an,  445  et  scq.    See  PUR- 
CHASER IN  POSSESSION. 
examination  of  abstract,  how  far,  417. 

of  abstract,  after  time  for  delivery,  effect  of,  302,  303,  436. 
of  bill   by  purchaser,  not  a  good  payment  to  vendor's  agent,  182, 

195,  196. 

of  offer,  binding  if  not  conditional,  231.    See  OFFER. 
by  post,  218. 

telegram,  218,  n.   («?). 
of  right  of  pre-emption,  249  et  seq. 
of  title  shown  by  abstract, 

conditional  on  removal  of  defect,  440,  957. 

delay  in  requisitions  amounts  to,  when,  436,  438. 

effect  of,  305,  306,  440,  441. 

not  binding  in  case  of  fraudulent  concealment,  440. 

required  by  purchaser  on  payment  of  money  into  Court,  when. 

995,  996. 
waiver  of  right  to  compensation,  when,  446,  565,  929. 

verification,  when,  440. 
ACCESS, 

non-access,  how  proved,  336. 

declarations  of  husband  and  wife,  when  allowed,  336,  337. 
presumption  of  legitimacy   from,  335. 

rebutted  by  proof  of  non-access,  335,  336. 
to  estate,  want  of,  is  defect  in  title,  110. 

ACCESSION.    See  CONTRACT;  LETTERS. 

to  terms  of  contract  by  both  parties  necessary,  228. 

ACCIDENTAL, 

loss  or  benefit  after  contract  belongs  to  purchaser,  269,  270. 
omission  of  parcels,  rights  of  purchaser  as  to,  687. 

ACCOMMODATION  WOEKS, 

agreement  for  sale  to  public  company,  should  refer  to,  210. 
contract  for,  how  far  enforceable,  879,  880. 

ACCOUNT, 

against  claimant  under  fraudulent  deed,  799,  800. 

invalid  deed,  799. 
purchaser  evicted  by  Crown,  1027. 

under  prior  title,  798,  799. 
in  fiduciary  position,  798,  800. 
of  infant's  estate,  799,  800. 
trustee  on  setting  aside  sale,  44,  45. 
vendor  for  dilapidations,  562,  563,  564. 

on  delay,  542. 

duty,  no  longer  payable,  1061. 
on  setting  aside  fraudulent  sale, 
as  against  purchaser,  448,  631. 

vendor,  682. 
settlement  of,  with  agent,  how  far  payment  to  vendor,  195,  573,  574. 
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ACCOUNTANT, 

communications  to,  how  far  privileged,  763. 
to  Crown,  lands  of,  how  far  liable,  1027. 
who  is,  1027,  n.  (>•). 

ACCRETION, 

to  riparian  property,  follows  title  to  adjoining  land,  333. 

ACCEUEE, 

of  title.    See  STATUTE  OF  LIMITATIONS. 

ACCEUING, 

benefit  after  contract,  purchaser  entitled  to,  269. 

ACKNOWLEDGMENT, 

of  right  to  money  charged  on  laud, 

must  be  in  writing,  405. 

prevents  time  running,  405. 

of  title  by  tenant,  unnecessary  on  purchase  of  reversion,  693,  694. 
of   title  under  Statute  of  Limitations, 

equity  of  redemption  barred  by  twelve  years  from,  404. 

equivalent  to  possession  or  receipt  of  rent,  403. 

inscription  on  wall  may  be,  403. 

letters  may  constitute,  403. 

signature  of  agent,  insufficient,  403. 

party  in  possession,  necessary,  403. 

sufficiency  of,  is  question  for  Court  and  not  for  jury,  402,  403. 

time  runs  from  last,  402. 

what  sufficient,  402,  403. 
stamp  on,  for  production  of  deeds,  499,  n.  (A). 

ACKNOWLEDGMENT   BY  MAEEIED  WOMAN, 
costs  of,  vendor  bears,  593. 
evidence  of,  312. 

L.   P.  A.  1925,  s.  167,  rendered  unnecessary  under,  11,  12,  469. 
necessary  in  certain  cases  under  old  law, 

assignment  by  husband  of  her  equitable  chattels  real,  11,  515. 
concurrence  in  sale  of  land  to  be  converted  for  her,  514. 
conveyance  by  husband   of  her  freeholds,  11,  515. 
of  her  contingent  interests,  516. 

equitable  interests,  11,  12,  515. 
reversion  in  personalty,  516. 
reversionary  interests,  11. 
trust  estates,  14. 

to  pass  the  fee  under  M.  W.  P.  Act,  1870... 515. 
not  necessary  in  what  cases, 
conveyance  by  her,  469. 

as  trustee  under  Court,  469. 
where  husband's  concurrence  dispensed  with,  515. 
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ACKNOWLEDGMENT     FOR    PRODUCTION.     See    COVENANT    FOR 

PRODUCTION. 

binds  person  giving,  during  retainer  of  deeds,  143,  500,  658. 
by  separate  deed,  when,  499. 
costs  of,  borne  by  purchaser,  593. 
must  extend  to  Court  rolls,  500. 

what  documents,  501. 
person  retaining  deeds  gives,  143. 
stamps  on,  499,  n.  (h). 
substituted  for  covenant  for  production,  143,  493,  500,  583. 

ACQUIESCENCE, 

confirmation  distinguished  from,  49. 

forbearance  to  sue,  whether,  655. 

in  acts  based  on  parol  contract,  how  far  part  performance,  892,  895. 

in  breach  of  covenant,  effect  of,  654,  655. 

in  expenditure  by  person  in  possession,  how  far  part  performance, 

895. 
of  purchaser  binds  remainderman,  how  far,  718. 

by  adverse  claimant,  717,  718. 
in  voidable  award,  538. 
lapse  of  time  is  evidence  of,  46. 
right  to  compensation,  when  barred  by,  929. 

injunction   for  breach  of  covenant,  how  affected  by,    651, 

653,  654. 

set   aside  fraudulent  sale,  lost  by,  619,  €20,  632. 
Statute  of  Limitations  does  not  preclude  rule  as  to,  399. 
tenant  for  life,  by,  whether  it  binds  reversioner,  718,  719. 
what  is,  46  et  seq. 

sufficient  to  bar  relief  for  breach  of  covenant,  654,  655. 

postpone  legal  rights,  718,  n.   (a), 
who  may  be  bound  by, 

cestui  que  trust,  48,  49. 
charity,  18,  19,  20,  445. 
married  woman  after  coverture,  28,  29. 
as  to  separate  estate,  49. 
restrained  from  anticipation,  49,  50. 
person  in  distress,  619,  620. 
reversioner,  718,  719. 

ACQUISITION  OF  LAND  ACT,  1919, 
apportionment  of  rent  under,  76,  874. 
arbitrator  under,  duties  of,  76. 
arbitration  under,  in  case  of  disputes,  874. 
compensation  under,  procedure  as  to,  76,  874. 
government  acquiring  land  under,  compensation  for,  76. 
local  authority  acquiring  land  under,  compensation  for,  76. 
public   authority  acquiring  land  under,  compensation  for,  76. 
rent,  apportionment  of,  under,  76,  874. 

ACREAGE, 

excess  of,  compensation  for,  559,  560. 
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ACT  OF  PAKLIAMENT, 

Crown  not  affected  by,  unless  named,  412. 
private,  affecting  property  should  be  stated  in  particulars,  112. 
copy  of,  should  accompany  abstract,  300. 
how  proved,  306. 
not  notice,  755. 

public,  local,  need  not  be  stated  in  particulars,  112. 
notice  to  all  the  world,  743. 

even  though  local,  743,  n.  (e). 
recitals  in,  how  far  evidence,  147,  353. 
relieves  covenantor  from  liability  for  breach,  869,  870. 

ACTION, 

administration,  costs  of,  where  payable  by  company  under  L.  C.  C. 

Act,  596,  597. 
for  breach  of  condition  for  compensation,  140. 

covenant,  on  death  of  covenantee,  belongs  to  whom,. 

674. 

for  commission  by  auctioneer,  185. 
for  deposit.     See  DEPOSIT. 

for  ejectment,  against  purchaser  rejecting  title,  447. 
for  misrepresentation.     See  MISREPRESENTATION. 
for  mortgage  debt  not  (restrained  by  reason  of  agreement  to  sell,  279, 
for  nuisance  against  purchaser,  810,  811. 
for  rents,  &c.,  by  purchaser  of  reversion,  691. 

leaseholder  liable  to,  after  assignment,  811,  812. 
for  use  and  occupation, 

against   purchaser  in   possession,   448,   853.    Sec  PURCHASER  IN 

POSSESSION. 

by  purchaser  against  tenant,  852,  853. 
not  against  vendor  in  possession,  696. 
of  review  by  purchaser  after  contract  enforced,  962. 
right  of,  accrual  of,  in  titles  depending  on  Stat.  of  Lim.,  407. 

release  of,  must  be  under  seal,  869. 
upon  covenants.     See  COVENANTS. 

ACTS, 

meaning  of,  in  covenants  for  title,  669. 

of  ownership,  by  purchaser,  effect  of,  445  et  seq. 

vendor,  effect  of,  451  et  seq.,  951. 
of  purchaser,  what  will  rebut  presumption  of  advancement,  827,828. 

ACTUAKY, 

opinion    of,  how   far   evidence   of    value    of   reversionary    interest, 
626,  627. 

ADDITION, 

verbal,  to  written  agreement, 

admissible  as  defence  in  Equity,  900  et  seq. 
inadmissible  at  Law,  104. 

in  Equity,  898,  899. 
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ADEQUACY.     And  see  INADEQUACY. 

of  consideration  for  reversionary  interest,  how  determined,  62C. 

ADJOINING  OWNER.    And  see  SUPERFLUOUS  LANDS. 
who  is,  under  L.  C.  C.  Act,  638,  639. 

ADMINISTRATION, 
action, 

claimant  in  respect  of  breach  of  covenant  may  bring,  678. 
costs  of,  on  purchase  of  legacy,  710,  n.  (m). 

when  payable  by  company  under  L.  C.  C.    Act,  596, 

597. 
damages    for  breach   of   covenants    for   title,  when    claimable 

in,  677. 

devisee  of  covenantor,  how  far  bound  by,  678. 
mortgagee  bringing,  entitled  to  what  costs,  998. 
sale  in,  965  et  seq. 

affidavit  as  to  real  estate,  980. 
incumbrances  how  dealt  with  on,  972. 
not  ordered,  when,  966. 
of  infant's  estate  not  ordered,  966. 
ordered  only  for  purposes  of  action,  965. 
trustee   cannot  sell  in,  without  leave   of  Court,  58. 
costs  of  taking  out,  are  costs  of  title  under  L.  C.  C.  Act,  596. 
letters  of,  as  evidence  of  intestacy,  319,  334. 

granting  of,  regarding  validity  of  conveyance,  274. 

ADMINISTRATION  OF  ESTATES  ACT,  1925, 
assent  by  personal  representatives,  529,  530. 

notice  of  indorsement  of,  when  required,  592. 
borough  English  tenure  abolished,  322. 
conveyance,   validity  of,  where  probate  or  administration  granted, 

274. 
conveyance  where  there  are  two  or  more  personal  representatives, 

886. 

curtesy,  estate  by,  abolished,  322. 
death  of  purchaser  before  completion,  276. 
debts  and  liabilities  of  deceased,  sale  for  payment  of,  966. 
devolution  of  real  estate,  518. 
dower,  abolished,  322. 
freebench,  abolished,  322. 
gavelkind,  tenure  by,  abolished,  322. 
indorsement  of  notice  of  assent,  when  required,  468. 
intestacy,  husband's  and  wife's  rights  on,  468. 

letters  of  administration  taken  out  before  sale  of  property 

on,  334. 

lapse  of  time,  when  immaterial  to  purchaser,  537. 
letters  of  administration  on  intestacy,  necessity  for  taking  out,  334. 
notice  of  assent,  indorsement  of,  when  required,  592. 
personal  representatives,  assents  by,  529,  530. 
powers  of,  529. 

tenant  for  life,  with,  67. 
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ADMINISTRATION    OF  ESTATES  ACT,   1925— con  tinned. 
probate  under,  validity  of  conveyance  after  grant  of,  274. 
purchaser,  death  of,  before  completion,  276. 
real  estate,  devolution  of,  518. 
Real  Estate  Charges  Acts  repealed,  276. 

representatives,  personal.    See  PERSONAL  REPRESENTATIVES  (sup.). 
rules  of  descent  altered  by,  335. 

sale  for  payment  of  deceased's  debts  and  liabilities  under,  966. 
special  executors  of  settled  land,  appointment  of,  528. 

ADMINISTRATOR, 

appointment  of  distant  relative  as,  failure  of  issue  presumed  from, 

344. 
assignment  of  leaseholds  by,  517,  518. 

relieves    from    liability,    504. 

de  bonis  non,  title  of,  how  far  forced  on  purchaser,  146. 
has  conduct  of  sale,  when,  977,  978. 
purchase  by,  voidable,  33. 

ADMISSION, 

of  agreement  in  pleadings  cures  want  of  stamp,  when,  242. 
of  title  in  pleadings  entitles  plaintiff  to  judgment,  897,  898. 

precludes  purchaser's  right   to  reference,  441, 

957. 
ADMITTANCE, 

costs  of,  who  pays,  594. 

of  allottee  to  one  allotment  for  several  tenements,  594. 

of  necessary  parties,  vendor  pays  costs  of,  594. 

ADOPTION, 

by  infant  of  contract  to  buy  land,  26,  27. 

ADULTERY, 

of  mother,  does  not  bastardise  child,  335. 

ADVANCEMENT, 

of  stranger  on  purchase  in  his  name  may  be  proved,  832. 
presumption  of, 

from  advance  of  moneys  to  buy  settled  estate,  831. 
from  conveyance  of  land  to  qualify  for  vote,  831. 
how  rebutted,  827  et  seq. 

by  contemporaneous  acts  or  declarations,  827. 

what  sufficient,  828,  829. 

by  prior  advancement  of  child,  how  far,  829,  830. 
by  subsequent  acts  or  declarations  of  both  parties,  827,  828. 

what  sufficient,  830. 
by  subsequent  acts  of  nominee  of  purchaser,  828. 

what  sufficient,  830. 
how   not  rebutted,  827,  828. 

by  dealings  with  other  estates,  828,  829. 

by  subsequent  acts  or  declarations  of  purchaser,  827,  828. 

possession  of  purchaser,  830. 
purchase  in  name  of  what  persons  amounts  to,  825,  826,  827. 
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ADVANCES.    See  FUETHER  ADVANCES. 

ADVANTAGES, 

incident  to  estate  pass  on  sale,  110. 

obtained  by  partner  enure  to  partnership,  820. 

purchaser  need  not  point  out,  99  et  seq. 

ADVENTUEE, 

property  purchased  as  an,  is  held  in  common,  817,  820. 

ADVEESE  CLAIM.    See  CLAIM. 

ADVEESE, 

easements,  when  noted  on  register  under  L.  E.  Act,  1925. ..1070. 
privileges,  when  noted  on  register  under  L.  E.  Act,  1925... 1070. 
rights,  when  noted  on  register  under  L.  E.  Act,  1925... 1070. 

ADVEETISEMENT, 

of  insolvency  is  notice  to  trustees  seeing  it,  725. 

of  re-sale,  how  far  evidence  of  acceptance  of  title,  442. 

of  sale  by  fiduciary  vendors,  proper,  64. 

ADVICE, 

want  of,  by  incompetent  vendor,  39,  40. 

deed  of  covenant  may  be  set  aside  for,  679. 
on  family  arrangement,   625,  626. 
on  sale  by  client  to  solicitor,  38. 

of  reversion  at  undervalue,  621. 
specific  performance  not  precluded  by,  902. 

ADVOWSON, 

agreement  by  vendor  to  pay  interest  till  vacancy,  effect  of,  247. 

estate  duty,  when  exempt  from,  1063. 

grant  from  Crown  of,  when  presumed,  320. 

"  living,"  whether  passes  by  conveyance  of,  293. 

"  manor,"  passes  under  conveyance  of,  120. 

presentation, 

by  purchaser  restrained  pending  action  to  set  aside  fraudulent 

sale,  633. 
till  payment,  956. 
till  title  accepted,  270. 
restrictions  on  disposal  of,  247. 
right  of  presentation, 

on  vacancy  occurring  pending  dispute  as  to  title,  270. 
under  Benefices  Act,  247,  248. 
sale  of,  restrictions  on,  293,  n.  ,(<*)• 

statutory  provisions  relating  to,  93,  n.  (c). 
under  Benefices  Act,  247,  293,  n.  (a), 
title  to,  what  to  be  shown,  292. 

AFFIDAVIT, 

n.   (g). 


-EJ.JJAV.LT, 

as  to  pedigree,  inadmissible,  351, 
of  intestacy  in  Yorkshire,  heir  mi 


may  register,  588. 
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AFFIDAVIT— continued. 

of  no  settlement  on  petition  for  payment  out,  579. 

of  performance  of  covenants  by  vendor,  170. 

of  real  estate  prior  to  sale  in  administration  action,  980. 

of  title  on  petitions  for  payment  under  L.  C.  C.  Act,  579. 

of  vesting  without  conveyance  in  Yorkshire,  effect  of,  588,  589. 

signature  to,  prior  to  swearing,  presumed,  212. 

sufficient  memorandum  within  L.  P.  Act,  1925,  s.  40... 212. 

AGE, 

for  child-bearing,  presumption  as  to,  344,  345. 

of  parties  to  conveyance,  statutory  presumption  as  to,  2. 

of  tenant  for  life,  on  sale  of  reversion,  mis-stated,  139. 

AGENCY, 

may  be  established  by  parol  evidence,  when,  190,  863. 

principal,  190. 
principal  estopped  from  denying,  when,  190. 

AGENT, 

acknowledgment  of  title  by,  effect  of,  under  Stat.  of  Lim.,  403,  405. 

appointment  of,  by  parol,  178,  189,  824,  n.  (a). 

approval  of  draft  agreement  by,  is  not  signature  of  principal,  236, 

237. 

auctioneer  is  not  vendor's,  in  respect  of  deposit,  182,  843. 
authority  of, 

as  to  price,  does  not  authorize  open  contract,  191. 
general   binds  principal,   190. 
revocation  of,  190,   841. 
scope  of,  191. 

variation  of,  does  not  bind  purchaser  without  notice,  191. 
benefit  of  contract,  cannot  adopt,  190. 
commission  of.     See  COMMISSION. 
consular,  acts  of,  how  proved,  318. 
contract  by, 

agent  can  sue  upon,  when,  838. 

where  agency  is  denied,  838. 

it  is  for  undisclosed  principal,  838. 
implied  warranty  of  authority  to  make,  840. 
improvidence  of,  how  far  defence  to  specific  performance,  908. 
in  his  own  name,  agent  or  principal  may  be  sued  on,  839. 
liability  of,  for  breach  of  warranty  of  authority,  840,  841. 
liable  if  contract  is  under  seal,  839. 

if  signature  is  not  as  agent,  839. 
not  if  contract  is  not  under  seal,  839. 
personally  on,  when,   192. 
professing   to  be   principal,  839. 
principal  may  sue  on,  when,  838. 

only  subject  to  equities  since  contract,  838,  n.  (&). 
signature   of,  binds  principal,  234. 

should   express  agency,   839. 
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AGENT — continued. 

covenant  by  deed,  personal  liability  on,  839. 

deposit  should  not  be  paid  to,  without  authority,  194. 

duty  of  person  contracting  with,  841. 

election  by  plaintiff  between,  and  principal,  839. 

estoppel  of  principal  from  denial  that  apparent  is  real  agent,  190. 

express  trustee  of  money  for  principal,  3%. 

failure  of,  before  payment  of  bill,  falls  on  purchaser,  575. 

for  management  of  estate,  purchase  by,  when  set  aside,  37. 

for  purchase, 

binds  principal  as  to  price,  unless  restricted,  191. 
cannot  exceed  fixed  price,  192. 

sell  his  own  estate  to  principal,  22. 
remedy  of  principal  against,  where  agent  sells  his  own  estate, 

43,  n.  («). 

written  authority  of,  as  to  price,  may  be  extended,  192,  193. 
for  sale, 

authority  of,  authorizes  sale  by  private  contract,  where  auction 

directed,  63,  64. 

signature  of  absolute  contract,  191,  192. 
must  be  adhered  to  strictly,  63,  64. 
T.   Act,  1925,  as  enlarging,  64. 

authority  to,  to  pay  purchase-money  to  third  party,  not  revoc- 
able, 193. 

before  Lord  Granworth's  Act,  63. 
cannot  receive  purchase-money,  193. 
not  liable  for  purchase-money,  after  rescission,  193. 
purchase  by,  from  purchaser,  after  completion,  32. 

while   contract  executory,  is  bad, 

32. 

sale  by,  should  be  promptly  made,  51. 
to  himself  voidable,  32. 

fact  of  his  making  no  advantage  immaterial, 

29,  30. 

trustee  employing,  is  responsible  for  his  acts,  70. 
fraud   of,  principal  how  far  bound  by,  681,  6*82. 
knowledge  of,  binds  principal,  how  far,  681,  682. 
misrepresentation  of,  as  to  variation  of  contract,  is  defence  to  specific 

performance,  903. 

binds  principal,  when,  85,  86,  89,  842,  843. 
ground  for  rescission,  how  far,  681. 
need  not  be  proved  against  principal  in  action 

of  deceit,  85,  86. 

money  paid  under  protest  to,  recoverable  from  agent,  842. 
properly  paid  to,  action  against  principal  for,  842. 
nominal,  appointment  of,  need  not  be  in  writing,  824,  n.  (a). 
contract  by,  how  far  enforceable,  920. 
may  sue  upon  contract,  when,  838. 
notice  to,  is  notice  to  principal,  737,  757,  758. 

when  held  to  be  constructive,  762,  763. 
of  mortgagee,  purchase  of  mortgaged  property  by,  34. 
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AGENT— con  tinned. 

of  vendor  cannot  act  as  purchaser's,  and  without  authority,  189. 

sign  as  purchaser's,  within  L.  P.  Act,  1925,  s.  40... 

189. 

payment  to,  cannot  be  set-off  in  account,  573. 
must  be  in  cash  or  by  cheque,  574. 
unauthorized,  does  not  destroy  vendor's  lien,  612. 
private  instructions  to,  191. 

professional  communications  with  solicitor's,  privileged,  763,  764. 
purchase  by,  from  principal,  how  far  valid,  42. 

in  his  own  name,  remedy  of  principal  upon,  832. 
secret,  set  aside,  42. 

purchaser  cannot  act  as  vendor's,  within  L.  P.  Act,  1925,  s.  40... 189. 
ratification  of  acts  of,  405. 

reference  as  to  what  part  agent  bought  for  himself,  824,  n.  (a), 
trustee  for  principal,  190. 

trustees  can  authorize  receipt  of  purchase-money  by,  533,  572. 
trustees  employing  agent  responsible  for  his  acts,  70. 
vendor  cannot  act  as  purchaser's,  within  L.  P.  Act,  1925,  s.  40. ..189. 

AGISTMENT, 

parol  agreement  for,  valid,  208. 

AGEEEMENT.    And  see  CONTRACT;  PAROL;  STATUTE  OF  FRAUDS. 
between  solicitor  and  client,  under  Attorneys  Act,  1870... 601. 

Solicitors'  Kem.  Act,  1881... 601, 

602. 

by  letter.    See  LETTER. 
by   stranger  to  procure  sale  and  conveyance  to    purchaser  within 

L.  P.  Act,  1925,  s.  40.. .199. 

by  tenant  to  give  up  possession  within  L.  P.  Act,  1925,  s.  40. ..199. 
cancels  previous  negotiations,  how  far,  102. 
clause  contrary  to,  effect  of  insertion  of,  indeed,  617. 
collateral  may  be  inseparable  from  rest  of  contract,  209. 
to  dealing  with  land,  instances  of,  204. 

not  within  L.  P.  Act,  1925,  s.  40... 

204. 

consideration  of,  must  be  stated,  222. 
draft,  signed,  when  referred  to,  321,  n.  (o). 
for  illegal  purpose,  void,  242. 
for  lease.    See  LEASE. 

for  license,  not  in  writing,  may  excuse  trespass,  202. 
for  payment  to  tenant  for  surrender,  within  L.  P.  Act,  1925,  s.  40... 

199. 
for  purchase  of  lease  and  possession  taken,  effect  of,  279. 

underlease  by  lessor,  effect  of,  280. 
for  redemption    with  mortgagor   binds   purchaser    from   mortgagee, 

808. 
for  sale, 

"at  fair  valuation,"  enforceable,  222.     See  VALUATION. 
must  be  in  writing,  197. 

signed  by  person  to  be  charged,  197,  198. 
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AGREEMENT— continued. 
for  sale, 

of  "  estate  and  interest  of  "  vendor,  220. 

of  reversion  should  provide  for  succession  duty,  1058. 

on  vendor  becoming  entitled  under  will  of  living  owner,  244. 

to  company  should  provide  for  what,  210. 

what  comprised  in,  109,  110. 

what  should  be  contained  in,  209,  210,  220,  221. 
for  share  of  property  to  be  recovered,  when  void,  245. 
for  transfer  of  tenancy,  within  L.  P.  Act,  1925,  s.   40. ..199. 
formal,  condition   for,  on  acceptance  of  offer,  effect  of,  228,  229. 
formal  preparation  of,  209  et  seq. 
illegal,  entered  into  in  country  where  it  is  valid,  243. 

what  is,  by  statute,  243  et  seq. 
informal,  what  may  constitute,  211  et  seq. 
lost,  copy  of,  from  recollection,  241. 
not  to  bid  at  auction,  valid,  101. 

call   for  legal  estate,  effect  of,  on  title,  294. 
on  sale  by  auction,  209,  210. 

by  private  contract,  210. 
pre-emption  clauses  in,  210,  211. 

signature  necessary  to,  under  Stat.  of  Frauds.     See  SIGNATURE. 
stamps  on, 

evasion  of,  renders  unenforceable,  241. 

want  of,  immaterial  where  defence  admits,  242. 

what  exempt  from,  241. 

what  required,  240,  241. 
terms  of,  must  all  be  fixed  by  the,  221. 
to  grant  profit  a  pretidre,  must  be  in  writing,  204. 
unstamped,  effect  of  loss  of,  241,  242. 

AGEICULTUEAL  LAND, 

purchaser  of,  search  in  agricultural  charges  register  by,  1035. 

AIR, 

right  to  access  of,  cannot  be  acquired  by  prescription,  367. 
must  be  expressly  granted,  367. 
none  to  chimney  or  windmill,  367. 
ALIEN, 

British  subject  may  become,  how,  26. 

denization  of,  26. 

enemy,  wife  of,  regarded  as  feme  sole,  29. 

incapacity  of,  to  hold  land,  how  affected  by  Naturalization  Act,  '25, 

26. 

old  law  as  to,  25. 
leases  to,  assignment  of  to,  valid,  25,  26. 

formerly  void,  25. 

lien  on  land  not  presumed  in  favour  of,  612. 
ALIENATION, 

consent  of  lessor  to,  dispensed  with,  on  sale  to  E.  Co.,  256,  257. 
covenant  binds  after,  659. 

restraining  not  "usual"  in  lease,  169. 
meaning  of,  within  Succession  Duty  Act,  1059. 
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ALIENATION— continued. 
restraint  on, 

acquiescence  of  married  woman,  effect  of,  49. 

attachable  to  married  woman's  estate,  in  spite  of  M.  W.  P.  Act, 

15. 

charter  of  common  law  corporation  may  create,  20. 
conditions  imposing,  how  far  valid,  22. 
declaration   creating,  generally  void,  21. 

exercise  of  powers  under  S.  L.  Act,  1925,  not  prevented  by,  12. 
fraud,  effect  of,  on,  15,  49,  50. 
irremovable  under  old  law,  12. 

L.   P.  Act,  1925,  s.  169,  powers  of  Court  under,  13. 
removable  by  Court,  in  what  cases,  12,  22. 
S.  L.  Act,  1925,  s.  1  (1)  iv,  as  affecting,  13. 
trustee  not  necessary  to,  12. 
valid,  how  far,  21,  22. 
right  of,  generally  inseparable  from  beneficial  ownership,  21. 

ALIENEES.    See  ASSIGNS;  PURCHASER. 

ALIUNDE, 

misdescription  discovered,  how  far  ground  for  rescission,  305,  n.  (A), 
objection  to  title  generally,  purchaser  may  take,  147,  168,  443. 

to  enfranchise,  purchaser  may  take,  290. 
ALLOTMENT, 

conveyance  of,  before  award,  165. 
identity  of  parcels  in,  presumption  of,  330. 
passes  under  conveyance  of  manor,  120. 

with  property  contracted  to  be  sold,  165. 
reservation  in,  to  be  noticed  in  conditions,  165. 

roads  through,  presumption  as  to  ownership  of  soil  in,  331,332,  333. 
tenure  of,  287. 
title  of  lands,  in  respect  of  which,  made,  right  of  purchaser  to,  165. 

to  be  shown  on  sale  of,  287. 
unascertained,  sale  of,  at  inadequate  price,  enforced,  945. 

under  Inclosure  Act,  111. 
under  inclosure,  entitled   to  support  from  minerals,  385. 

in  respect  of  several  tenements,  admittance  to,  594. 

ALLOTMENTS  ACT,  1867. ..18,  n.  (A). 

ALLOTMENTS  EXTENSION  ACT,  1882, 

powers  of  Commissioners  under,  18,  n.   (A). 

ALLOWANCE.    See  ACCOUNTS;  EXPENDITURE. 

to  person  claiming  under  fraudulent  deed,  none,  799. 

invalid  deed,  what,  799. 

to  purchaser  in  possession,  for  improvements,  what,  447. 
of  infant's  estate,  none,  799,  800. 
on  ejectment  by  Crown,  none,  1027,  1028. 
on  eviction  under  prior  title,  798. 
to  tenants,  condition  as  to,  130. 
to  vendor,  for  improvements  after  contract,  none,  561. 
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ALTERATION, 

of  advertised  mode  of  Bale,  64. 

of  building  does  not  destroy  right  to  light,  361,  362. 

of  draft  conveyance,  after  approval,  511. 

whether  equivalent  to  agreement,  237,  238. 
of  property  by  infant  purchaser,  effect  of,  27. 

purchaser  ground  for  payment  into  Court,  952,  953. 
in  possession,  effect  of,  447. 

vendor  may  avoid  contract,  268,  269,  450. 
of  time  fixed  for  sale  by  author  of  trust,  58. 
of  will,  presumption  as  to,  425,  426. 
of  written  contract,  effect  of,  240,  861,  867,  868. 
purchaser  in  possession  liable  for,  on  rescission,  448,  449. 

AMBIGUITY, 

defence  in  equity,  how  far,  901. 

evidence  to  explain,  how  far  admissible,  104,  227,  861  et  seq. 

ground  for  allowing  defendant  variation,  how  far,  901,  902. 

liability  for  interest,  effect  of,  on,  544. 

patent  and  latent,  distinguished,  863,  864. 

distinguished   from  imperfect  reference,  227. 

effect  of,  227. 

ANCESTOR, 

purchase  in  name  of,  no  advancement,  826. 
vendor  covenants  against  acts  of,  when,  673. 

ANCIENT  LIGHTS.    See  LIGHTS. 

ANNUITY, 

bond  taken  for,  how  far  waiver  of  vendor's  lien,  610,  611. 
charged  on  land,  rent  within  Stat.  of  Lim.,  397. 

rectory,  purchase  of,  by  bishop,  bad,  36. 

disposition   of,  powers   of  registered  proprietor  regarding,   1075. 
extinguished  by  sale  under  power,  succession  duty  not  payable  for, 

1057,  1058. 

grant  of,  what  disclosure  necessary  on,  90. 
land  charge,  as,  1033. 

life,  time  essential  in  contract  for  sale  of,  429. 
misrepresentation  as  to  character  of,  94,  95. 
purchaser  of,  on  sale  by  Court,  rights  of,  1001. 
redeemable,  description  of,  in  particulars,  112. 
registration  of,  1022. 

sale  of,  after  death  of  c.  q.  r.,  relief  on,  686. 
sale  in  consideration  of, 

contract  for,  effect  of  death  of  annuitant  on,  945. 

death  of  c.  g.  r.  before  completion,  effect  of,  270. 

evidence  of  inadequacy,  how  far  admissible,  620,  943. 

S.  L.  Act,  1925,  s.  39,  permits,  74,  75. 

trustees  making,  74,  75. 

vendor  entitled  to  what  covenants,  507. 
succession  duty  does  not  bind  purchaser  under  power  of  sale,  1057, 

1058. 
unregistered,  good  against  purchaser,  with  notice,  727,  n.  (/). 
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ANTICIPATION, 

of  time  for  sale  fixed  by  trust  not  allowed,  58. 
restraint  on.    See  ALIENATION. 

APPEAL, 

order  of  judge  as  to  form  of  conveyance  is  subject  to,  1002. 

APPLICATION.     See  PUBCHASE-MONEY. 

APPOINTMENT, 

by  covenantor,  effect  of,  on  person  claiming  under  him,  669. 

inquiry  by  purchaser  as  to,  327. 

of  agent.    See  AGENT. 

of  Inclosure  Commissioners,  323,  334,  n.  (y). 

of  officials,  presumed  to  be  regular,  334. 

power  of, 

deed,  execution  of,  715. 

exercise  of,  does  not  defeat  Grown  debt,  1027. 

succession  duty  payable  on,  1055,  1056. 

under  will  of  domiciled 

foreigner,  1056. 
over  land,  operation  of,  4,  472. 

APPORTIONMENT, 

evidence  of,  172,  n.  («). 

of  accruing  rents,  129. 

of  consideration,  for  stamp  duty,  on  conveyance  of  one  estate  by 

different  deeds,  477. 
on     sale    of    lands    of  different 

tenures,   477. 
of  dividends,  allowance  by  way  of,  to  tenant  for  life,  on  sale  of 

stock,  81. 
of  purchase-money, 

under  L.  C.  C.  Act,  between  tenant  for  life  and  remainderman, 

578. 

where  title  is  shown  to  part  only,  581. 
of  rent  and  outgoings  on  completion,  129. 

on  sale  of  leaseholds  in  lots,  conditions  as  to,  130,  172. 

on  severance  of  reversion,  effect  of,  130. 

tenant,  consent  of,  to,  130. 

under  Acquisition  of  Land  Act,  1919... 76,  874. 

under  Apportionment  Act,  1870... 692. 

what  are  rents,  692,  n.  («). 
under  Land  Registration  Act,  1925.. .1076. 
of  rent-charge,  condition  as  to,  129. 

Land  Registration  Act,  1925,  regarding,  129. 
of  rent-service,  condition  as  to,  130. 
of  tithe  rent-charge,  356. 

D. — VOL.  II.  32 
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APPEOPEIATION  OF  PUECHASE-MONEY, 

by  vendor,  effect  of,  on  incumbrances,  afterwards  discovered,  685. 
effect  of,  on  purchaser's  liability  to  pay  interest, 

conditions  should  terminate  liability  by,  549,  550. 
payment  by  way  of,  should  be  to  separate  account,  550. 
purchaser  after  possession  cannot  relieve  himself  by,  when,  550, 

551. 

how  far  liable  for  unproductive,  544. 
in  possession  pays  interest  until,  543. 
rule  as  to,  discussed,  549,  550. 
what  sufficient,  550  et  aeq. 

APPEOVAL, 

of  draft,  amounts  to  agreement,  when,  236,  237. 

waiver  of  title,  when,  441,  442. 
of  title  by  counsel,  not  binding  on  client,  441,  442. 

"  APPUETENANCES," 

not  necessary  to  pass  easements  and  rights  of  user,  487,  488. 

APPUETENANT  EIGHTS, 

vendor's  duty  regarding  furnishing  copies  of,  1073. 

ARBITEATION, 

Acquisition  of  Land  Act,  1919,  under,  76,  874. 
agreement  to  fix  price  by,  enforceable,  222,  223,  946,  947. 
bond  of  reference  as  to  price  may  be  agreement,  224. 
compensation  to  be  settled  by,  condition  for,  140,  141. 
irregularity  in,  may  be  waived,  538. 

mode  of,  fixed  by  contract,  must  be  strictly  followed,  538. 
under  Arbitration  Act,  1889... 224  et  aeq. 

does  not  apply  to  mere  valuation,  quaere,  224,  225. 
under  Land  Clauses   Consolidation  Act, 

costs  of,  need  not  be  incorporated  in  award,  599. 
vendor  has  no  lien  for,  613,  954,  955. 

mode  of,  provisions  as  to,  539  et  seq.    See  ARBITRATOR;  UMPIRE. 

option  of  landowner  as  to  fixing  price  by,  453,  871. 

sales  by  limited  owners  by  means  of,  76,  256,  539,  540,  871. 

AEBITEATION  ACT,  1889... 224. 
remission  of  award  under,  539. 

AEBITEATOE, 

appointment     of,    must     be    communicated    within    limited     time, 

538,  n.  (d). 

authority,  terms  of,  must  be  followed,  538,  946. 
award  of,  must  be  signed  by  both,  at  same  time  and  place,  539. 
misconduct  of,  invalidates  award,  538. 
must  use  his  own  judgment,  538,  n.  («). 
purchase  by,  of  unascertained  claims  under  reference,  voidable,  36. 
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ARBITRATOR— con  tinued . 

sole,  award  of,  may  be  enforced,  538. 

unless  he  admits  mistake,  538,  539. 
may  give  evidence  to  explain  award,  539. 
third  person,  assistance  of,  may  be  taken,  538. 

opinion  of,  not  to  be  adopted,  538. 
umpire  cannot  be  chosen  by  lot,  538. 
under   L.  C.   C.  Act, 

appointment  of,  method  of,  539,  540. 

each,  should  be  impartial  person,  540,  n.   (2). 

failure  of  either  party,  enables  other  to  act  ex  parte,  540. 

refusal  of  one  to  act,  enables  other  to  proceed  ex  parte,  540. 

or  appoint  umpire,  enables  other  to  pro- 
ceed, 540. 
umpire,  appointment  of,  540.    See  UMPIRE. 

AECH, 

building  over  land  is  "  taking  "  within  L.  C.  C.  Act,  256,  n.  (<£),  454. 
land  over  or  under,  is  not  superfluous,  637. 

ARTICLES, 

marriage,  post-nuptial  settlement  is  notice  of,  744. 

should  be  recited  in  settlement,  475. 
ASSENT, 

notice  of  indorsement  of,  under  A.  of  E.  Act,  1925... 592. 

personal  representatives  by,  under  A.  of  E.  Act,  1925... 529,  530. 

to  delay,  precludes  appropriation  of  purchase-money,  550,  551. 

to  investment  of  deposit  by  purchaser,  effect  of,  196. 

purchase-money  on  sale  by  Court,  1000. 

to  purchase  does  not  bind  after-acquired  interest,  717. 

ASSESSMENT, 

of    compensation    for    road    not    being    made,    how    arrived    at, 

929,  n.  (m). 
to  land  tax,  evidence  of  occupancy,  331. 

ASSETS, 

purchase-money  in  Court  in  creditor's  action  is,  996. 
order  of  distribution  of,  996,  997,  998. 

ASSIGNEE, 

covenants  for  title,  may  sue  on,  662. 
equitable,  of  lease,  liability  of,  280. 

where  lessor  is,  280. 
remedy  of,  on  covenants  for  title,  662. 

intended,  of  leaseholds,  whether  entitled  to  freehold  title,  290. 
in  bankruptcy.    See  TRUSTEE  IN  BANKRUPTCY. 
leave  to  bid,  when  given  or  refused,  30,  31. 
purchase  of  bankrupt's  estate  by,  bad,  30. 

may  be  confirmed,  30. 
sale  of  bankrupt's  property  by,  51. 
secret  purchase  by,  void,  31. 

32(2) 
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ASSIGNEE— continued. 

of  lease,  when  bound  to  give  indemnity,  279. 

of  part  of  reversion,  has  benefit  of  apportioned  rents,  &c.,  130. 

of  purchaser,  relief   to,  granted  on  what  terms,  267. 

of  vendor,  recovery  of  purchase-money  from,  842,  n.   (»). 

ASSIGNMENT, 

compulsory  registration  on,  on  sale  of  leaseholds,  1078. 

how  far  necessary  to  keep  charge  alive,  463,  806,  807. 

of  contract,  not  necessarily  determination  of,  857. 

of  interest  of  purchaser,  under  contract,  good,  244. 

to  purchase  reversion,  is  a 
chose  in  action,  857, 
n.  (a). 

of  lease.    See  LEASE. 

of  parol  agreement,  when  a  good  consideration,  204. 

of  subject-matter  of  action,  244. 

of  term.     See  TERM. 

of  vendor's  lien,  by  parol,  valid,  608. 

what  to  be  entered  in  county  register,  585 — 591 . 

ASSIGNS, 

covenant  binds,  when.     See  COVENANTS. 

ASSURANCE.    See  CONVEYANCE. 

further.    See  FURTHER  ASSURANCE. 

ATTESTATION, 

of  deed,  examination  of,  425. 

unusual,  notice  of  fraud,  when,  751. 
of  execution  by  attorney,  513. 

of  memorial,  impossible  when  both  witnesses  to  deed  are  dead,  588. 
must  be  by  one  of  witnesses  to  deed,  587,  588. 

ATTESTED  COPIES, 
condition  as  to,  141. 

costs  of,  borne  by  purchaser,  142,  143,  144,  583. 
importance  of,  583. 

of  lost  deeds,  admissible  as  evidence,  when,  310. 
purchaser's  right  to,  on  completion,  142,  583. 

ATTESTING  WITNESS, 

evidence  of,  to  prove  execution,  right  to,  309,  310. 
has  not  notice  of  contents  of  deed,  756,  757. 
signature  of,  to  contract,  does  not  bind  him,  235,  236. 

to  deed,  proof  of,  raises  presumption  of  due  execution, 

323. 
to  memorial,  must  have  witnessed  execution  of  deed,  587,  588. 

effect  of  death  of  witness  to  execution,  588. 
two,  sufficient  for  execution  of  power,  715. 
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ATTORNEY.    See  SOLICITOR. 

execution  of  deed  by,  in  whose  name,  513. 
married  women  may  appoint,  513. 

authority  of,  limited  by  her  capacity,  513,  n.  (/). 
power  of, 

conveyance  under,  registration  in  case  of,  584. 

execution  of  assurance  by  donee  of,  571. 

payment  of  purchase-money  under,  575. 

purchaser  need  not  accept  conveyance  under,  513. 

unless  irrevocable  under  L.  P.  Act,  1925,  ss.  126,  127. ..513. 

revoked  by  death  or  lunacy  of  donor,  513. 

search  for,  respecting,  1037. 

purchaser  may  appoint,  to  witness  vendor's  execution,  571. 
surrender  of  copyholds  by,  evidence  necessary  in  case  of,  308. 

ATTORNEYS  AND  SOLICITORS  ACT,  1870.    See  SOLICITOR. 

ATTORNMENT, 

to  purchaser  of  part  of  rent-charge  unnecessary,  809. 

AUCTION, 

Act  as  to  sales  by,  1867,  remarks  on,  106. 

agreement  not  to  bid  at,  good,  101,  102. 

authority  to  sell  by,  does  not  justify  private  sale,  179. 

customary  manner,  should  be  in,  179. 

public,  trustees'  power  to  sell  by,  64. 

purchase  by  incompetent  person  at,  whether  valid,  37. 

sale  by,  before  Lord  Cranworth's  Act,  63. 

is  within  L.  P.  Act,  1925,  s.  40. ..198. 

prevents  defence  of  inadequacy  of  price,  627,  944,  945. 

recital  of,  improper  in  conveyance,  475. 

what  is,  178. 
sale  by  Court  is  usually  by,  979. 

may  be  by,  before  master,  979. 
trustees  empowered  to  sell  by  public,  64.    See  BIDDING. 

should  sell  by,  76,  77. 

AUCTIONEER, 

action  by,  against  purchaser,  for  whom  he  signed  as  agent,  quaere, 

181. 
agent  for  purchaser,  178. 

vendor,  on  receipt  of  instructions,  178. 
appointment  of,  may  be  verbal,  178. 

on  sale  by  Court,  983. 
authority  of, 

implied,  revocation  of,  before  fall  of  hammer,  178. 
to  bind  both  parties  by  his  signature,  187. 
to  delegate  sale,  179. 
to  receive  more  than  deposit,  181. 
to  vary  terms  of  contract,  179. 

revocation  of,  binds  purchaser,  though  ignorant,  178. 
revoked,  how,  179. 
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AUCTIONEEE— continued. 

bid  by  vendor,  liability  to  purchaser  for  accepting,  189,  n.  (*). 
vendor's  agent,  must  not  knowingly  accept,  106,  188,  189. 

commission, 

executor  acting  as,  not  allowed,  186. 

fixed   by  agreement  or  custom,  184. 

lost  by  negligence,  186. 

may  deduct,  when   defendant  to  specific  performance,  183. 

mortgagee  acting  as,  how  far  allowed,  79,  80,  186. 

on  sale  by  Court,  186,  n.   (a), 
right  to,  184. 
trustee  acting  as,  not  allowed,  186. 

defendant  to  specific  performance,  joinder  of,  as,  183. 

deposit, 

action  against,  for,  843. 

commission   out  of,  cannot  retain,  on  interpleader,  183. 
costs  out  of,  cannot  retain,  on  interpleader,  183. 
fiduciary   position  of,  as  to,  182. 

interest  on,  not  liable  for,  on  contract  going  off,  184. 
interpleader  by,  as  to,  183. 
liability  to  vendor  for,  181. 
not  vendor's  agent,  as  to,  843. 

payment  of,  must  be  by  cheque  or  in  money,  122,  182. 
in  full,  182. 

into   Court  under  Trustee  Act,  184. 

to  solicitor  having  conduct  of  sale,  good,  182. 

to  vendor  after  completion,  good,  184. 
purchaser  may  recover,  on  contract  going  off,  184. 
stakeholder  of,  182,  843. 
Insolvency  of,  loss  by,  falls  on  vendor,  186. 
not  on  trustee  vendor  personally,  186. 

L.   P.  Act,  1925,  s.  40,  agent  within,  186,  187. 

liability  of,  for  accepting  bid  contrary  to  conditions,  180. 

for  acts  done  after  revocation  of  authority,  179. 

for  costs   in  action  for  rescission,  when,  183,  n.   (a). 

none,  for  misrepresentations  innocently  made,  183. 

to  purchaser  for  not   disclosing  principal,   180. 
for  want  of  authority,  180,  181. 

to  vendor,  181. 

under  Debtors  Act,  1869. ..182. 
parol  variation  of  particulars  by,  effect  of,  105. 
private  contract  at  reserved  price  by,  after  auction,  good,  179. 
promise  by,  to  vary  particulars,  a  defence  to  specific  performance, 

903,  904. 

purchase  by,  voidable,  33. 

sale  of  his  own  property,  not  voidable  by  purchaser,  178. 
Stat.  of  Frauds,  agent  within,  186. 
trustee  acting  as,  cannot  make  profit  costs,  79. 
Condor  acting  as,  178. 
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AUTHOEITY, 

of  agent.    See  AGENT. 

of  auctioneer.    See  AUCTIONEER. 

of  trustees  to  appoint  agent  to  receive  purchase-money,  572. 

warranty  of,  by  agent  implied,  840. 

AWARD, 

conveyance  of  allotment  prior  to,  165. 
inclosure,  appointment  of  persons  (making,  presumed,  323. 
proof  of,  307. 

reservations  in,  should  be  stated  in  conditions,  165. 
validity  of,  under  Inclosure  Act,  1845. ..165. 
of  arbitrator  guilty  of  mistake  may  be  set  aside,  538,  539. 
of  sole  arbitrator  when  enforced,  538. 
of  Tithe  Commissioners  admissible  as  evidence,  355,  n.  (/). 

conclusive  unless  appealed  against,  355. 
proof  of,  under  Inclosure  Acts,  307. 
remission  of,  under  Act  of  1889... 539. 

signature  of,  by  both  arbitrators  at  same  time  and  place,  proper,  539. 
still  enforceable  in  equity,  946,  947. 

under  Copyhold  Enfranchisement  Act,  how  proved,  316,  317. 
under  L.  C.  C.  Act, 

company  may  be  compelled  by  mandamus  to  take  up,  872. 

but  may  be  relieved,  872. 

costs  of  arbitration  need  not  be  included  in,  599. 
of  arbitrator,  may  be  binding  though  proceeding  ex  parte,  540. 
of  umpire, 

cannot  be  set  aside  as  contrary  to  evidence,  541. 
company  must  take  up  and  furnish  copy  to  landowner,  541. 
must  assess  compensation  for  damage  and  price,  541. 
must  be  made  within  three  months  of  appointment,  541. 
validity  of,  presumed,  when,  322. 
voidable,  may  become  binding  by  acquiescence,  538. 


BAILIFF, 

purchaser  of  infant's  estate  chargeable  as,  799,  800. 

BANK, 

of  England,  practice  of,  respecting  proof  of  death,  318,  n.  (a), 
payment   into,   by    trustees,  whether   they   are    responsible  for    its 

failure,  573,  n.   (m). 
on  sale  by  statutory  vendors,  577  et  seq. 

BANKRUPT.     Atid  see  BANKRUPTCY. 

after-acquired  property  of,  dealings  with,  273,  274. 

assignee  of.     See  ASSIGNEE. 

compounding.     See  COMPOSITION. 

concurrence  of,  husband  in  conveyance  by  wife  under  Fines  Act, 

may  be  dispensed  with,  515. 
in  conveyance  unnecessary,  468,  498,  n.   (o). 
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BANKRUPT— continued. 

contract  for  sale  of  estate  of,  not  liable  to  stamp  duty,  241. 

covenants  for  title  by,  have  no  value,  468,  498. 

creditor  may  insist  on  sale  of  property  of,  51. 

dealings  with,  prior  to  receiving  order,  how  far  protected,  723,  724. 

deposit  by,  on  contract  to  buy,  vendor  may  keep,  725. 

disclaimer  of  contract  of,  by  trustee,  17,  272,  273. 

goods  of,  divisible  among  creditors,  724. 

leaseholds  of.    See  TRUSTEE  IN  BANKRUPTCY. 

lien  for  advance  without  notice  to,  on  purchase  of  property,  576. 

may  be  ordered  to  join  in  conveyance,  467,  468. 

"  order  and  disposition,"  what  is  within,  724. 

property  of,  sale  of,  by  trustee,  how  to  be  made,  63. 

vests  in  official  receiver  till  trustee  appointed,  16. 
protection  of  purchaser  from,  as  against  trustee,  723,  724. 
purchase  from,  of  freeholds,  invalid,  17. 

of   leaseholds,  protected,    17. 

-money,  payment  of,  to,  without  notice,  effect  of,  725,  726. 
of  estate  of,  by  creditor  set  aside,  37. 

purchaser  from  Court  becoming,  remedies  against,  1007,  1008. 
from,  protected  as  against  trustee,  723,  724. 
of  equitable  interest  of,  how  far  protected  against  trustee, 

725,  726. 

paying  to,  without  notice,  not  protected,  576. 
"  reputed  ownership,"  doctrine  of,  724. 
trustee  of.    See  TRUSTEE  IN  BANKRUPTCY. 

BANKRUPTCY, 

assignment  by  lessee,  when  an  act  of,  280,  n.  (•). 

conditions  to  take  effect  on,  21. 

conveyance  on  eve  of,  bad  under  13  Eliz.,  789. 

discharge  frees  innocent  trustee  from  liability  for  breach  of  trust, 

573. 

goods  which  are  divisible  among  creditors,  724. 
inhibition,  effect  of  lodging,  1043. 
L.  P.  Act,  1925,  concerning  notice  of,  725. 
life  estate  determinable  on,  reservation  of,  by  voluntary  settlor,  when 

evidence  of  fraud,  792. 

mortgagee  buying  on  sale  in,  must  usually  obtain  leave  to  bid,  35. 
notice  of,  effect  of,  on  dealing  with  bankrupt,  1023,  1024. 

immaterial  after  three  months,  1024. 

L.  P.  Act,  1925,  concerning,  725. 

petition,  registration  affecting,  1020. 

purchaser  without,  how  protected,  272. 

receiving  order  in,  registration  affecting,  1020. 
of  either  or  both  parties  to  contract,  effect  of,  271  et  aeq.,  857. 
of  one  partner  enables  the  other  to  sell  partnership  property,  78. 
proceedings  in,  how  proved,  315,  316. 

under  Act  of  1914,  evidence  of,  316. 
receiving  order,  notice  of,  registration  affecting,  1020,  1023. 
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BANKEUPTCY— continued. 

sale  in,  is  within  L.  P.  Act,  1925,  s.  40... 198. 
search  for,  when  necessary,  1023,  1024. 
trustee  in.    See  TRUSTEE  IN  BANKEUPTCY. 
voluntary  settlement,  when  voidable  in,  795,  796. 

BANKRUPTCY  ACT,  1914, 

bankrupt,  when  to  be  a  party  under,  467,  468. 

disclaimer  under,  272,  273. 

evidence  of  proceedings  under,  316. 

purchaser  from  bankrupt,  protection  of,  under,  723,  724. 

voluntary  settlements,  how  avoided  under,  795  et  seq. 

BAEGAIN, 

loss  of,  not  generally  ground  for  substantial  damages,  844  et  seg. 
unconscionable,  relief  against,  not  affected  by  repeal  of  usury  laws, 
630. 

BAEGAIN  AND  SALE, 

enrolled  office  copy  of,  sufficient  proof  of  original,  311. 

BAEEATEY, 

common,  what  is,  245,  n.  (A). 

BASE  FEE, 

tenant  in  tail  in  remainder  must  convey,  467,  924. 

BEDFOED  LEVEL, 

register  of  conveyances  of  land  in,  589. 

BEEE-HOUSE, 

distinguished  from  beer-shop,   119. 

BENEFICE, 

judgment  is  not  a  charge  on,  1024. 

BENEFICES    ACT,   1898,   AND    (AMENDMENT)    MEASUEE,  1923, 
advowson  may  form  part  of  manor  under,  120. 

restrictions  on  disposal  of,  247. 

sale  of,  93,  n.  (c). 

nomination  of  any  particular  person,  under,  247. 
postponement  of  payment  of  part  of  consideration  under,  247. 
registration  of,  247. 

sale  of  advowson,  respecting,  93,  n.  (c). 
time  for,  247. 
transfer,  meaning  of,  under,  247. 

of  right  to  patronage  under,  247. 

BENEFIT, 

of  covenants.    See  COVENANTS. 

BIBLE, 

entries  in,  evidence  in  matters  of  pedigree,  350. 
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BID, 

on  sale  by  Court, 

leave  to,  effect  of,  on  duties  of  bidder,  985. 
may  be  obtained  by  mortgagee,  35. 
obtained  by  summons  if  not  on  order  for  sale,  984. 
who   may  bid,   983,  984. 
withdrawal  of,  180. 

B1DDEE, 

employment  of,  under  Sale  of  Land  by  Auction  Act,  1867... 106,  188, 

189. 
formerly  allowable  in  equity  to  protect  property,  188. 

but  not  at  law,  187. 
on  sale  by  Court,  highest,  death  of,  before  certificate  absolute,  effect 

of,  988. 

not  necessarily  purchaser,  985. 
rights  and  liabilities  of,  986  et  seq. 
vendor  cannot  on  sale  without  reserve  employ,  187. 

BIDDING, 

agreement  not  to  bid  against  one  another  is  good,  101. 

how  far  enforceable  if  parol  only,  821. 
on  sale  by  Court,  after  estate  withdrawn,  effect  of,  985,  986. 
power  to  retract,  122,  180. 
purchasers  must  not  influence,  100,  101. 
reserved, 

auctioneer  may  sell  at,  by  private  contract,  after  auction,  179. 
conditions  of  sale  under  Court  provide  for,  983. 
right  to  make,  effect  of  not  reserving,  106,  107. 
must  be  stated,  106,  188,  189. 

strictly  adhered  to,  107,  189,  n.  (y). 
vendor  cannot  employ  agent  to  bid  up  to,  107,  189. 

BILL  OF  EXCHANGE, 

drawn  on  agent,  loss  on,  falls  on  purchaser,  575. 
for  deposit,  auctioneer  cannot  take,  182. 

not  a  good  payment,  195,  196. 
for  purchase-money,  not  evidence  of  waiver  of  lien,  608. 

notice  of  unpaid,  is  notice  of  vendor's  lien,  752. 
unless  itself  the  consideration,  610,  611. 
what  a  defence  to  action  on,  857,  858. 
BIETH.    See  PEDIGEEE. 

declaration  as  to,  how  far  evidence,  347. 
register,  extract  from,  when  evidence  of,  318,  346. 
not  evidence  of  time  of,  346. 
of,  kept  by  order  of  India  Office,  is  evidence,  313. 

BIETHS  AND  DEATHS  EEGISTRATION  ACTS,  345. 

BISHOP, 

purchase  by,  of  annuity  charged  on  rectory  set  aside,  36. 
restrained  from  presenting  or  collating  pending  suit,  956. 
sale  of  lease  from,  abstract  required,  290. 
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BLANK, 

in  agreement  for  signature,  effect  of,  235. 

in  deed  filled  up  after  execution,  effect  of,  240,  n.  (n). 

BOARD    OP  AGRICULTURE  ACT  AND    FISHERIES   ACTS.     See 
BOAED  OF  AGRICULTURE  AND  FISHERIES. 

BOARD  OF  AGRICULTURE  AND  FISHERIES, 

award,  confirmation  of,  by,  under  seal  of,  conclusive  evidence,  307. 
certificate  of,  as  to  redemption  of  land  tax,  when  admissible,  354. 
consent  of,  when  necessary  to  merger  of  tithe,  293,  294. 
copies  of  award  of,  evidence,  if  under  seal,  316. 
supersedes  Inclosure  Commissioners,  36,  307,  n.  («). 

Land  Commissioners,  307,  n.  («),  354,  n.  (y). 
BOND, 

agreement  to  give,  specifically  enforced,  882. 
for  purchase-money, 

is  evidence  where  it  is  itself  the  consideration,  610,  611. 

given   by  third  party,  whether,  queer e,  608. 
not   evidence  of  waiver  of  lien,  608. 

even   where  consideration  is  annuity,  609. 
for  reference,  may  constitute  agreement,  212. 
of  mortgagee  for  loss  of  title  deeds,  421,  422. 
under  sect.  85  of  L.  C.  C.  Act, 

includes   compensation  for  lands  taken,  451,  n.  (<). 

not   for  minerals,  451,  n.  (<). 

must  be  for  price  of  whole  house  under  sect.  92... 257. 
cover  mortgage  debt  on  land,  454. 
include  fixtures,  258,  n.  (&). 
new   bond,  if  informal,  may  be  replaced,  452. 
should   be  in  terms  of  statute,  452,  872. 
sureties  to,  452,  n.  (y). 
void   at  law,  enforceable  in  equity,  921,  922. 

BOROUGH  ENGLISH, 

tenure  by,  abolished,  322. 

BOUNDARIES, 

evidence  of  reputation  as  to,  810. 

of   lands  of  different  tenures  must  be  distinguished,  155. 

BREACH.     And  see  RE-ENTRY. 
of  contract.     See  CONTRACT. 
of  covenant.    See  COVENANT. 
of  trust.    See  TRUST. 

BRICK-BUILT, 

house,  meaning  of,  118. 

misdescription  of,  as,  137. 

BRITISH   NATIONALITY  AND  STATUS  OF   ALIENS  ACT,  1914 

...26. 
alien's  power  to  dispose  of  property  under,  26. 
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BROKERAGE, 

costs  of,  on  investment  under  L.  C.  C.  Act  payable  by  company, 
597,  n.  (»i). 

BROTHEL, 

specific  performance  for  sale  of,  refused,  923. 

BROTHER, 

purchase  in  name  of,  not  an  advancement,  826. 

BUILDING, 

accounts  of,  when  pulled  down,  how  taken,  44,  45. 

compensation  for  disrepair  of ,  134,  n.  (#). 

condition  of,  misleading  statement  as  to,  may  avoid  contract,  134. 

ruinous,  is  patent  defect,  83. 

contract  for  sale  of,  to  be  pulled  down  within  Stat.  of  Frauds,  203. 
destruction  of,  after   contract  falls  on  purchaser,  269. 

should  be  referred  to  in  sale  of  leaseholds,  115. 
insurance  of,  condition  as  to,  173. 
light  can  only  be  claimed  in  respect  of,  361. 

what  is,  for  this  purpose,  queer e,  361,  n.  (p). 
overhanging,  whether  passes  under  conveyance,  486. 
restrictive  covenants  as  to  erection  of,  654  et  seq. 
support  to,  right  of, 

extraordinary,  acquired,  how,  382,  383. 
implied,  when,  383. 
whether  within  Prescription  Act,  382. 
if  subsidence  caused,  382. 

BUILDING  CONTRACT, 

not  within  Stat.  of  Frauds  (now  L.  P.  Act,  1925,  s.  40)... 203. 
subject  of  specific  performance,  879. 

unless  defendant  has  possession  under  contract,  879. 

plaintiff  has  substantial  interest  apart  from  damages, 

879. 
work  is  specifically  defined,  879,  880. 

BUILDING  LAND, 

adjoining  land  stated  to  be,  effect  of,  117,  118. 
development  of,  under  S.  L.  Act,  1925.. .67. 
joint  purchase  of,  rights  of  partners  on,  820. 

speculation   in,  converts  land  into  personalty,  820. 
on  sale  of, 

plan,  measurements  on,  must  be  correct,  118. 

power  to  modify,  should  be  reserved,  175. 
showing  intended  roads,  effect  of,  117. 
purchaser  of  one  lot  must  covenant  on  failure  of  sale  of  other 

lot,  501. 

reservation  of,  effect  of,  on  right  to  light,  117. 
restrictive  covenants,  641,  642,  652,  653. 
right  of  way  over  land  sold  as,  avoids  sale,  138. 
under  L.  C.  C.  Act,  s.  128,  what  is,  638. 


INDEX.  1113 

BUILDING  LEASE, 

not  lease  at  rack  rent  within  Registry  Acts,  586. 

BUILDING  SCHEME, 

intention  of,  negatived  by  Court,  646,  n.  (a), 
municipal  corporation,  when  not  bound  by,  646,  n.  (a). 

BUILDING  SOCIETY, 

endorsed  receipt  by,  effect  of,  under  L.  P.  Act,  1925. ..708. 

mortgage,  520,  n.  (z),  1074. 

powers  of,  to  purchase  and  hold  land,  24,  n.  (a). 

BUILDING  SOCIETIES  ACTS, 

endorsed  receipt,  effect  of  under,  708. 
power  to  purchase  land  under,  24,  n.  (a). 

BURIAL, 

certificate  of,  evidence  of  death,  345. 

BURIAL  ACTS,  345. 


CAMBRIDGE,  UNIVERSITF  OF, 

powers  of,  to  sell  real  estate  under  Universities  and  Colleges  Estates 
Act,  1925..  .20. 

CANAL, 

riparian  owners  have  no  right  to  water  of,  379. 

CANAL  COMPANIES  ACTS, 

compensation   to  mine  owners  under,  388,  n.  (M). 

CAPITAL  MONEY, 

costs  of  developing  estate  may  be  paid  out  of,  67. 
estate  duty  payable  out  of,  1066. 
investment  of,  80,  81,  578. 

CASE, 

for  opinion  of  counsel,  not  evidence  of  pedigree,  350. 
privileged,  328,  766,  767. 

CAUTION, 

against  dealing  with  land  or  charge,  effect  of,  1043. 

CAVEAT, 

registration   of,  under  Yorkshire  Registration  Acts,  588. 

CELLAR, 

want  of  title  to,  a  fatal  defect,  110. 

CENTRAL   OFFICE, 

seal  of,  copies  under,  313. 
evidence,  313. 
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CERTIFICATE, 

of  acknowledgment,  evidence,  312. 

of  burial,  proper  evidence  of  death,  345. 

of  charge,  lien  created  by  deposit  of,  1069. 

of  Chief  Clerk.     See  MASTER. 

of  commissioners,  evidence    of  redemption  of  land   tax,  353,  354. 

of  death,  purchaser  not  bound  to  accept,  346. 

of  district  registrar  and  registrar-general,  distinction  between,  346, 

n.   («). 

of  legacy  duty  paid,  discharges  from  succession  duty,  1055. 
of  succession  duty,  effect  of,  1055. 
of  succession  duty  paid,  discharges  purchaser,  1055. 

CESTU1  QUE  TRUST.     And   see  TRUSTEE. 

advance  to,  for  purchase  of  estate,  trustee  has  lien  for,  832. 
concurrence    of,  unnecessary   on   conveyance     of     outstanding   legal 

estate,  78. 

confirmation  by,  of  breach  of  trust  should  be  by  separate  deed,  460. 
contract  by,  subject  to  trustee's  assent,  good,  77. 

under  power,  enforceable,  885. 

conveyance  of  outstanding   legal  estate  may  be  required  by,  519. 
on  determination  of  trusts  may  be  required  by,  519. 
covenants  for  title  by,  on  sale  by  trustees,  494,  495,  497,  498. 
lien  on  estate  bought  by  other  cestui  gue  trust  with  trust  funds,  834. 

improper   security  taken  by  trustee,  534,  535. 
priority  of, 

negligence   of  trustee  may  postpone,  when,  705,  706. 
to  equitable  mortgagee  from  trustee,  712. 

what  conduct  of  cestui  que  trust  necessary  to  destroy,  713. 
to  judgment  creditor,  1024,  1025. 
to  legal  estate,  taken  with  notice  of  trust,  705. 
purchase  by  trustee  from, 

acquiescence  in,  when  presumed,  46,  47,  48. 

even   where  interest  sold  is  reversionary,  47. 
by  active  trustee,  how  established,  42. 
confirmation  of,  requisites  of  valid,  47,  48,  49. 
costs  of  action  to  set  aside,  paid  by  trustee,  46. 
distinguished  from  purchase  by  trustee  from  himself,  31. 
poverty   of  cestui  que  trust,  how  far  excuse  for  laches  in  not 

impeaching,  48. 

principle   of  doctrine  as  to,  30,  42. 
solicitor  of  cestui  que  trust  cannot  consent  to,  42. 
time  for  impeaching,  46. 

runs   against,  from  what  date,  47. 
under  order  of  Court  good,  43. 
undue   influence,  effect  of,  23. 

void,  where  trustee  is  both  buyer  and  seller,  32,  42. 
voidable,  where  trustee  is  not  seller,  31. 

remedies  of  cestui  que  trust  in  respect  of,  43  et  seq. 
purchase  by  trustee  in  his  own  name, 

benefit  of,  enures  to  cestui  que  trust,  33,  832,  833. 
out  of  trust  moneys  must  be  proved,  832. 

what  evidence  admissible  to  prove,  832,  833. 
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CESTU1    QUE  TRUST— continued. 
remedies  against  trustee, 

for  money  charged  on  land,  when  barred,  398. 
for  purchase  of  land  in  breach  of  trust,  834. 

distinction  where  purchase  is  made  out  of  mixed  fund,  834, 

835. 

for  voidable  purchase  by  trustee,  43  et  seq. 
tenant-at-will  to  trustee,  how  far,  within  sect.  7  of  Stat.  of  Lim., 

400,  401. 
time  under  Statute  of  Limitations, 

does  not  run  as  between  trustee  and  cestui  que  trust,  398. 
runs  from  conveyance  by  trustees  to  stranger,  800. 
what  constitutes  express  trust,  398. 

CESTUI  QUE  VIE, 

death  of,  before  completion,  effect  of,  270. 
health  of,  disclosure  of,  on  sale  of  reversion,  90. 
presumed  to  be  dead  failing  proof  of  life,  341. 
production  of,  may  be  compelled,  341. 

CHAMPERTY, 
what  is,  245. 

CHAMPERTY  ACT,  1540.. .243. 

CHANCEL, 

property  in,  who  has,  291. 

repair  of,  liability  for,  is  defect  in  title,  938. 

payable  out  of  moneys  under  L.  C.  C.  Act,  597,  n.  (m~). 
seats  in,  291. 

cannot  be  placed  without  rector's  consent,  291. 
distinguished  from  seats  in  body  of  church,  292,  n.  (x). 
right  of  lay  rector  to  chief,  292,  n.  («). 

CHANCERY   AMENDMENT  ACT,   1858.      See  LORD   CAIRNS'   ACT; 
DAMAGES. 

CHARGE.    See  INCUMBRANCE;  and  LAND  CHARGES,  and  LAND  REGISTRA- 
TION ACT,  1925. 
abstract  should  disclose,  298. 
caution  against  dealing  with,  1043. 
certificate,  deposit  of,  lien  created  by,  1069. 
company,  created  by,  search  at  Somerset  House  for,  1036. 
disposition  of,  under  L.  R.  Act,  1925. ..1076. 
effect  of  registered,  1070. 
equitable,  presumption  of  satisfaction  of,  322. 

registrable  as  land  charge,  450. 
estate  duty  may  be  raised  by,  1066. 
of  debts.    See  DEBTS. 

on  reversionary  interest,  rule  as  to  setting  aside,  622  et  seq. 
paramount,  contribution  of  purchasers  inter  ae  to,  800,  801. 
succession  duty  is  first,  1051. 
suppression  of,  criminal  liability  for,  299. 
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CHARITABLE  TRUSTS  ACTS, 

effect  of,  on  sales  by  trustees,  17,  18,  19. 

of  charity  lands,  17,  18,  19. 
exchange  of  lands  under,  289. 
powers  of  Commissioners  not  abridged  by  Allotments  Extension  Act, 

1862. ..18,  n.  (A), 
reference  to,  3,  n.  (gr). 
sales  under,  18,  19. 

by  majority  of  trustees,  18,  n.  (A). 

CHARITY, 

assurance  of,  entered  in  books  of  Charity  Commissioners,  589,  590. 
conveyance  of  lands  to,  upon  re-investment  requires  enrolment,  581 . 
equitable  estate  of,  postponed  to  legal  estate,  698. 
infant  may  sell  for  purposes  connected  with,  3. 
lands, 

allowances  to  purchaser  of,  for  improvements,  630,  n.  (e). 

charge  on,  cannot  generally  be  made,  18. 

consents  requisite  on  sale  of,  purchaser's  duty  concerning,  19. 

exchange  of,  to  church,  valid,  287,  n.  (z). 

exempt  from  land-tax,  remain  so  after  charity  exhausted,  355. 

lease  of,  to  governor,  voidable,  32. 

sale  of, 

by  charity  trustees,  17,  18,  19. 
by  order  of  Court,  18. 
cannot  generally  be  made,  17,  18. 
consents  on,  purchaser's  duty  concerning,  19. 
onus  of  establishing,  on  purchaser,  17. 
right  of,  by  charity  trustees,  extent  of,  17,  18,  289. 
presumption  against,  17,  18. 

how  rebutted,  17,  18. 
under  authority  of  Commissioners,  18. 
S.  L.  Act,  1925,  s.  29,  as  affecting,  19. 
taken  in  exchange,  title  to  be  shown  to,  289. 
moneys  under  L.  C.  C.  Act,  s.  69. 

official   trustee,  when  entitled  to  payment  of,  579. 
trustees,  when  entitled  to  income  of,  580. 

payment  of,  579. 
notice  of  claim  of,  to  first  purchaser  binds  later  purchaser,  how  far 

712. 

S.  L.  Act,  1925,  s.  29,  as  affecting  land  vested  in  trustees  for  pur- 
poses of,  19. 

Stat.  of  Lim.  applies  to,  in  what  cases,  399. 
trustees,  absolutely  entitled  under  L.  C.  C.  Act,  579. 

liable  to  account  for  succession  duty,  1051,  n.  (J). 

powers  of,  470. 

valid  appointment  of,  presumed,  334,  n.  (y). 

CHARTER 

of  corporation,  restraint  of  alienation  in,  how  far  binding,  20. 
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CHATTELS, 

contract  for  sale  of, 

damages  for  breach  of,  845. 

requirements  of,  207. 

separately  from  land,  223,  224. 
conveyance  should  not  include,  476. 
wife's  real,  husband's  rights  as  to,  515. 

CHEQUE, 

action  on,  for  deposit,  purchaser  may  resist,  196. 
delivery  up  of  void,  not  enforced,  574,  n.  (#). 
deposit,  payment  of,  by,  is  good,  182,  196. 
loss  from  non-payment  of,  purchaser  bears,  574. 
payment  of  purchase-money  by,  to  agent,  good,  574. 

vendor  need  not  accept,  574. 

CHILD, 

purchase  in  name  of, 

does  not  raise  resulting  trust,  825. 
extends  to  adult  children,  825. 

illegitimate  children,  825. 
purchase  in  joint  names  of  child, 

and  self,  does  not  raise  resulting  trust,  826. 

and  wife,  and  self,  does  not  raise  resulting  trust,  826. 

does  not  raise  resulting  trust,  826,  827. 
transactions  of,  with  parent,  22,  625.  • 

transfer  of  directors'  qualification  shares  to,  831,  n.  (p). 

CHOSE  IN  ACTION, 

assignment  of  benefit  of  contract  for  sale  of  reversion  is,  857,  n.  (o). 
not  within  "  order  and  disposition  "  of  bankrupt,  724. 
notice  of 

assignment  of,  equitable,  gives  priority  over  trustee  in  bank- 
ruptcy, 724,  725. 

rule  as  to,  in  regard  to  sales  of  land,  711,  712. 
bankruptcy  as  affected  by  L.  P.  Act,  1925. ..725. 
purchaser  of,  takes  subject  to  prior  equities,  711. 
even  in  market  overt,  711. 

CHURCH.    See  CHANCEL. 

conveyance  of  site  for,  by  infant,  good,  3,  n.  (/). 

exempt  from  stamp  duty,  241. 

CHURCH  BUILDING  ACTS, 

infants  property  can  be  conveyed  under,  3,  n.  (/). 
limited  owners  may  sell  under,  10. 

CHURCHWARDENS, 

appointment  of,  presumed  to  be  valid,  334,  n.  (y). 
constitute  corporation  to  purchase  land,  24. 
purchase  by,  eo  nomine,  bad,  24. 

D. — VOL.  n.  33 
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CHURCHYARD, 

site  for,  infant  may  sell,  3,  n.  (/). 
limited  owner  may  sell,  10. 

CIVIL  PROCEDURE  ACTS, 

interest  on  deposit  recovered  under,  when,  843,  n.  (y). 

CLAIM.  And  see  STATEMENT  OF  CLAIM;  INCDMBRANCES. 
covenant  for  quiet  enjoyment,  how  far  broken  by,  667. 
decree  for  specific  performance  does  not  bar,  of  persons  not  parties, 

963,  964. 

delay  arising  from,  does  not  relieve  purchaser  from  interest,  557. 
denial  of,  binds  party  making  it,  91. 
doubtful,  trustees  may  satisfy,  how  far,  79. 
evidence  to  negative,  whether  vendor  must  produce,  325,  326. 
inquiry  as  to,  by  purchaser,  effect  of,  91. 
moneys  paid  to  compromise,  when  recoverable,  675,  676. 
mortgagee,  postponed  for  fraudulent  concealment  of,  715,  716,  1011. 
notice  of, 

affecting  part,  is  notice  of  its  true  extent,  744,  745. 

form  of,  718. 

intention  to  enforce,  should  be  given,  101. 

mortgagee  should  give,  how  far,  716,  717. 

notice  of  all  that  might  have  been  learned  on  inquiry,  750  ct  seq. 
on  purchase  by  railway  company,  how  enforced,  456. 
possibility  of,  by  unknown  heir,  danger  of,  under  Stat.  of  Lim.,  406. 
precludes  acquiescence,  718. 
publication  of,  no  liability  for,  101. 
release  of,  full  recitals  necessary  in,  471,  472. 
satisfaction  of,  by  payment  under  T.  Act,  1925,  s.  63... 576. 
silence  as  to,  during  expenditure  by  purchaser  postpones,  717,  718. 

CLASS, 

longer  time  for  impeaching  sale  allowed  to,  than  to  individuals,  45. 
unincorporated,  cannot  purchase,  24. 

CLEAR  YEARLY  RENT, 
what  is,  119. 

CLERGY, 

acts  authorizing  sale  for  residence  of,  10. 

conveyance  for  residence  of,  exempt  from  stamp  duty,  241. 

gifts  to,  how  affected  by  undue  influence,  23. 

CLERICAL  ERROR, 

in  contract  will  be  rectified,  232. 

in  lease  corrected  by  counterpart,  321,  n.  (o). 

CLERK, 

of  auctioneer  may  be  agent  for  both  parties,  187. 
of  solicitor 

cannot  bind  vendor  to  give  compensation,  446,  n.  (J). 

purchase  by,  of  client's  property,  41. 
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CLIENT.    And  see  SOLICITOR. 

communications  by,  privilege  of,  763. 

lien  of,  on  estate  bought  by  solicitor  with  his  money,  832,  n.  (*). 

solicitor  purchasing  property  of,  may  take  objections,  how  far,  437, 

438. 

solicitor's  clerk,  purchase  of  property  of,  by,  41. 
transactions  of,  with  legal  adviser,  22,  38. 

CODICIL, 

production  of,  by  vendor,  in  making  title,  329. 

COHABITATION, 

marriage  may  be  presumed  from,  how  far,  337. 

settlement  after  long,  may  be  fraudulent,  781. 

COLLATEEAL 
agreement, 

defendant  should  counter-claim   for  performance  of,  904. 
must  be  in  writing,  if  inseparable  from  agreement  as  to  land, 

209. 

need  not  be  in  writing,  204,  865,  866. 
non-performance  of,  by  plaintiff,  no  defence  to  his  action  for 

specific  performance,  904. 

purchaser  has  notice  of  tenant's  equities  under,  746,  747. 
deed  to  title,  notice  of,  not  notice  of  its  contents,  742. 
parol  warranty,  parol  evidence  admissible  to  prove,  866. 
security,  mortgagee  after  foreclosure  cannot  enforce,  808. 

COLLIERY, 

concealment  of  previous  workings  of,  by  purchaser,   effect  of,  99. 
profits  of,  purchaser  under  Court,  when  entitled  to,  1001. 

COLONIAL  PROBATE  ACT,  1892, 

probate,  and  letters  of  administration,  under,  319. 

COLONIES, 

probate  of  will  in,  how  far  evidence,  319. 
proceedings  in,  how  proved,  315. 

COMMENCEMENT, 

of  recitals,  in  deed,  472. 

of  term  must  be  fixed  by  agreement  for  lease,  221,  867. 

of  title,  condition  as  to,  152. 

what  is  sufficient,  292  et  teq.    See  ABSTRACT. 

COMMENDATION, 

by  vendor,  how  far  allowed,  92  et  seg. 

COMMISSION, 
agent, 

entitled  to,  if  contract  goes  off  through  principal's  fault,  193. 
if  sale  not  effected,  when,  193. 
on  introduction  of  purchaser,  193. 
not  entitled  to,  from  other  contracting  party,  191. 

33(2) 
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COMMISSION— con  tinned. 

auctioneer's.     See  AUCTIONEER. 

broker's,  allowed  in  costs  of  re-investment  under  L.  C.  C.  Act,  597, 

n.   (»»). 
corrupt,  agreement  for,  is  bad,  194. 

criminally  liable  for  receiving,  194. 
mortgagee,  auctioneer,  may  deduct,  on  sale  of  mortgaged  property, 

when,  79,  80,  186. 
trustee  not  entitled  to,  79,  80. 

COMM1SSIONEES, 

certificate  of,  evidence  of  redemption  of  land  tax,  353,  354. 
Charity,  power  of  sale  of,  not  abridged  by  Allotments  Act,  1882... 

18,  n.  (A). 

Inclosure,  are  now  Board  of  Agriculture,  36. 
award  of,  conclusive   evidence,  307. 
disabled  from  purchasing  lands  in  parish,  36. 
validity  of  appointment  of,  presumed,  324,  n.   (y). 
Inland  Revenue,  redemption  of  land  tax,  certificate  of,  354. 
Land,  disabled  from  buying  lands  in  parish,  36. 
Tithe,  award  of,  conclusive,  unless  appealed  against,  355. 

can  only  decide  questions  between  titheowner  and  landowner, 

355. 

cannot  decide  questions  between  rival  claimants  of  tithes  355. 
confirmation  of  void  exchange  by,  287,  n.    (z). 
Woods  and  Forests,  contract  of,  not  enforceable,  883. 

conveyance  by,  exempt  from  stamp  duty,  241. 

need  not  be  registered,  587. 
purchasers   from,  protected,    726. 

COMMISSIONERS  FOR  OATHS  ACTS, 
notarial  acts  under,  318. 

COMMITTEE, 

consent  of  Judge  to  sale  by,  under  statutory  powers,  9,  10. 
to  exercise  of  power,  on  behalf  of  lunatic,  72. 
contract  of  lunatic  purchaser,  enforceable  against,  7,  8,  9,  887. 

by,  882. 
vendor,  enforceable  against,  7,  8,  9,  887. 

by,    883. 

conveyance  by,  execution  of,  manner  of,  514. 
covenants  for  title,  may  be  empowered  to  enter  into,  495. 
may  set  aside  sale  or  purchase  by  lunatic,  7,  28. 
powers  of  L.  P.  Act,  1925,  exerciseable  by,  9,  10. 

tenant  for  life  under  S.  L.  Act,  1925,  exerciseable  by,  10. 
purchase  by,  of  lunatic's  lands,  when  voidable,  7,  8,  28,  32. 
sale  by,  power  of,  extends  to  what  estates,  9,  10. 
under  L.  P.  Act,  1925... 9,  10. 
Lunacy  Act,  9. 
S.  L.  Act,  1925.. .10. 
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COMMON, 

of  fishery.     See  FISHERY. 
right  of, 

absolute  after  sixty  years'  enjoyment,  389. 

acquired  by  thirty  years'  enjoyment,  389. 

defeated  by  showing  illegal  origin,  390. 

fatal  defect  on  title,  if  not  stated,  111,  938. 
unless  purchaser  accept  compensation,  932. 

not  acquired,  where  claim  cannot  lawfully  be  made,  390. 

not  re-created  by  general  words,  482. 

purchaser  compelled  to  take  compensation  for,  when,  942. 

COMMON  FIELDS  EXCHANGE  ACT,  1834... 287. 
COMMON,  TENANT  IN.    See  TENANT  IN  COMMON. 

COMMONERS, 

purchase  of  waste  by,  eo  nomine,  .bad,  24. 

COMMONS  ACT,  1899... 288,  n.  (6). 

COMMONS  INCLOSUEE  ACT.     See  INCLOSURE  ACTS. 

COMMUTATION, 

maps,  301,  n.   (p). 

of  succession  duty.     Sec  SUCCESSION  DUTY. 

of  tithe.    See  TITHE. 

COMPANIES  ACTS, 

contracts  within,  when  binding,  248. 

production  of  documents  belonging  to  companies,  423. 

references  to,  25,  206. 

COMPANIES   CLAUSES   CONSOLIDATION    ACT,  1845... 206,   238. 

COMPANY.     And  see  CORPORATION. 

acquisition  of  lands  by,  how  far  good,  25. 

charge  created  by,  search  at  Somerset  House  for,  1036. 

contract  of,  when  binding,  248. 

if  formed  for  an  object  otherwise  than  the  acquisition  of  gain,  25. 

majority  power  of,  to  bind  minority,  must  be  express,  49. 

mortgage  by,  Land  Registration  Act,  1925,  respecting,  1071,  n.  (o). 

search  at  Somerset  House  for,  1036. 
power  to  acquire  and  hold  land,  20,  25. 
purchase  by  directors  from,  voidable,  32. 
search  to  be  made  on  purchase  from,  1036. 
shares  in,  agreement  for  sale  of,  when  to  be  in  writing,  205,  206. 

evidence  of  title  on  sale  of,  291. 
winding  up,  effect  of,  973. 

of,  search  in  London  Gazette  for,  1035,  1036. 
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COMPENSATION.     See  also  under  ACQUISITION  OF  LAXD  ACT,  1919. 
absence   of  condition   for,  effect  of, 
for  defect  in  quality,  568. 
for  deficiency  in  quantity,  114,  568. 
right  of  purchaser  to, 

affected  by  knowledge,     how   far,     564,   932    et    seq.     See 

KNOWLEDGE. 

qualifying   expressions,  how  far,  565. 
generally,  569  et  seq. 
not  allowed,  if  he  take  doubtful  title,  928.          ' 

where   performance  of  contract  would   injure 

third  parties,  930. 

where  purchaser  has  knowledge  of  defect,  932. 
subject  to  vendor's  right  to  rescind,  928. 
vendor's  position  as  to, 

can  compel  purchaser  to  accept,  when,  133,  134,  942. 
cannot   compel  purchaser   to   accept,   when,   133,  134,   568, 

929,  935  et  seq. 
has  no  general  right  to,  for  excess  of  quantity,  560. 

higher  value  of  property,  561. 
must  convey  what  he  can  give  with  compensation,  569,  923, 

924,  926,  931. 

must  give,  at  option  of  purchaser,  for 
absence  of  necessary  parties,  926. 
inability  to  make  road,  932. 
misstatements  as  to  rents  and  profits,  127. 
rights  of  common,  932. 

mining,  932. 

want  of  title  to  part,  925,  926,  927,  939. 
after  conveyance, 

not  allowed  in  absence  of  condition,  683. 
on  sale  by  Court,  when  allowed,  1066. 
under  condition,  allowed,  481,  482,  683. 
after  forcible  possession  may  be  allowed,  443. 
alterations  by  vendor  may  be  matter  for,  450. 
assessment   of,  confined  to  surface  value,  567,  568. 
coal  worked  out,  vendor  in  possession  must  pay  for,  548. 
concurrence  of  parties,  want  of,  subject  for,  926. 
condition  against, 

effect  of,  on  respective  rights  of  vendor  and  purchaser,  569,  570. 

enforceable  against  vendor,  560. 

not  enforceable  by  vendor,  wherp  error  is  large,  140,  141,  560, 

561,  569,  570. 
purchaser  cannot  claim  specific  performance  with  compensation, 

141,  566,  567,  568,  570. 
condition  for, 
applies, 

after  conveyance,  481,  482,  683. 

at  suit  of  purchaser  generally,  570. 

in  favour  of  vendor,  how  far,  133,  n.  (A),  141. 

to  absence  of  right  of  renewal  on  sale  of  leaseholds,  926. 

to  misstatements   as  to  repairs,  how  far,  134,  n.    (0). 

to  small  errors  only,  at  suit  of  vendor,  133,  139,  141,  570. 
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COMPENSATION— continued. 
condition  for — continued. 
does  not  apply, 

to  material  errors,  at  suit  of  vendor,  136,  141,  560,  570,  937. 

to  unassessable  error,  139. 

where  purchaser  has  knowledge  of  defect,  932  et  seq.     See 

KNOWLEDGE. 

not   inconsistent  with  condition  for   rescission,  163,  928. 
rights   of  vendor  and  purchaser  respectively  under,  569,  570. 
trustees  may  use,  how  far,  140,  175,  176. 
condition  for  completion  does  not  exclude  right  to,  565. 
dower,  right  to,  how  far  subject  for,  929. 
execution  of  conveyance,  not  waiver  of  claim  to,  442. 
for  improvements  not  allowed  to  purchaser  on  rejection  of  title,  447. 
for  loss   of  deeds,  mortgagor  entitled  to,  421,  422. 
for  road  not  being  made,  how  assessed,  929,  n.  (m). 
for  timber  felled  by  vendor  pending  completion,  268. 
interest    on,  payable   by  vendor,  when   refunded    out   of   purchase- 
money,  569. 

solicitor's  clerk,  cannot  bind  vendor  to  give,  446,  n.   (I). 
under  L.  C.  C.  Act, 

for  consequential  damage,  when  vendor  has  lien  for,  613. 

for  damage  not  liable  to  stamp  duty,  478,  n.  (A). 

lord   of  manor  not  entitled  to,  on  sale  of  copyholds,  595. 

not  a  debt,  855. 

under  sect.  85, 

assessment  of,  on  sale  to  public  body,  872. 

railway  company,  872. 

bond  does  not  include,  for  minerals,  451,  n.   (<). 
must  be  paid  or  deposited  before  entry,  451. 

waiver   of  objections  to  title,  not  always  waiver  of  claim  for,  446, 
565,  929.  .  |  j 

COMPLETION, 

condition  for,  125  et  seq. 

death  of  purchaser  before,  rights  of  representatives  on,  277  et  seq- 

See  REPRESENTATIVES. 

vendor  before,  rights  of  representatives  on,  274  et  seq. 
documents  to  be  handed  over  by  vendor  on,  142,  n.  (y). 
interest  payable  from  date  fixed  for,  542  et  seq. 

effect  of  delay  upon,  542,  550.    See  DELAY. 
interest  payable  from  what  date,  where  no  time  fixed  for,  545. 
meaning  of,  in  conditions,  125,  n.   (y). 
non -deli very   of  abstract  ground  for  refusing,  302,  303. 
notice    before,  postpones  purchaser,  698,  699,  702,  703. 
of  railway,  mandamus  to  compel,  873,  874. 
purchaser  must  press  for,  432. 

refusal  of,  by  vendor,  may  entitle  purchaser  to  damages,  847,  848. 
rescission  after  and  before,  distinguished,  680. 
for  misrepresentation,  679,  680. 

of   agent,  681,  682. 
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COMPLETION— continued. 

rights  of  purchaser  prior  to,  266  et  seq. 

vendor  prior  to,  271. 

time  for,  when  of  essence  of  contract,  427  et  seq.     See  TIME. 
may  be  limited  by  notice,  433. 

COMPROMISE, 

purchaser's  right  to  recover  from  vendor  moneys  paid  for,  675,  676. 

COMPULSOKY  POWERS.    See  L.  C.  C.  ACT;  RAILWAY  COMPANY. 
notice  under.    See  NOTICE  TO  TREAT. 
of  railway  company,  time  for  exercise  of,  54,  55,  456. 
public  body,  not  proceeding  under,  treated  as  private  individual,  955 . 

COMPULSORY  REGISTRATION, 

under  Land  Registration  Act,  1925...  1078,  1079. 

CONCEALED  FRAUD.    See  FRAUD. 

CONCEALMENT, 
by  purchaser, 

inadequacy  caused  by,  may  be  defence  for  vendor,  943. 
relief  for,  619,  620. 

of  advantages,  lawful,  99. 
by  vendor  of  material  facts, 

effect  of,  at  law,  88. 

in  equity,  97. 

ground  for  relief  after  completion,  when,  680. 
of  claim  by  incumbrancer,  how  far  lawful,  1011. 
of  document  material  to  title,  criminal  liability  for,  91,  299. 
of  value,  not  fatal,  87. 
specific  performance  refused  on  ground  of,  912,  913. 

CONCUBINE, 

purchase  in  name  of,  not  an  advancement,  826. 

CONCURRENCE, 

of  bankrupt  unnecessary,  468. 

of  first  purchaser  on  conveyance  to  sub-purchaser,  465. 

of  husband, 

in  conveyance  by   wife  under  Fines  Act,   how  dispensed  with, 

515,  516. 

of  separate  estate,  unnecessary,  468,  469. 
of  impossible  parties, 

purchaser  may  dispense  with,  and  claim  compensation,  926. 
vendor  not  ordered  to  procure,  924. 
of  incompetent  persons,  effect  of  condition  for,  146. 
of  mortgagee,  on  sale  of  equity  of  redemption,  necessary,  467,  519, 
520. 

of  mortgagor  in  sale  by  mortgagee,  unnecessary,  467. 
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CONCURRENCE— continued. 
of  necessary  parties, 

condition  that  purchaser  shall  procure,  156. 
costs   of,  borne  by  vendor,  156,  593,  924. 
failure   to  obtain,  may  avoid  contract,  146. 
vendor  must  procure,  466,  467,  924. 
of  necessary  parties  on  sale  by  Court, 

direction  for,  unnecessary  in  decree,  1003. 
purchaser  entitled  to,  1003,  1004. 
of  nominal  trustees  under  covenant  to  surrender  must  be  obtained, 

466. 
of  parties,  requisition  for,  should  be  made  at  once,  439. 

to  conveyance.     See  PARTIES. 
of  stranger,  in  settlement  in  favour  of  collaterals    makes  it  good, 

780.  \ 

of  wife  on  conveyance  of  freeholds  need  not  be  acknowledged,  514. 

CONDITION, 

breach  of, 

notice  of,  effect  of,  on  purchaser,  62. 
to  give  notice  upon  sale  by  mortgagee,  effect  of,  52. 
what,  justifies  entry  by  purchaser  of  reversion,  693. 
must  be  strictly  adhered  to  in  power  of  sale  affecting  legal  estate,  63. 
power  of  sale  dependent  on,  whether  precedent  or  subsequent,  62. 
precedent  must  be  fulfilled  to  make  contract,  249. 

to  exercise  of  power  of  sale  in  mortgage,  relieved  against, 

63. 

powers  in  S.  L.  Act,  1925,  purchaser  pro- 
tected against,  63. 

to  right   of  pre-emption,  strictly  construed,  249. 
to  take  effect  on  bankruptcy,  how  far  good,  21. 

CONDITIONAL, 

acceptance  of  offer  on  formal  agreement,  effect  of,  228,  229. 
title,  on  acceptance  of  proposed  conveyance,  442. 

on  compliance  with  requisition,  957. 
agreement,  parol  evidence  to  show,  232. 
power  of  sale  and  trusts,  nature  of,  62. 
purchase  and  mortgage  distinguished,  696. 
waiver  of  notice  of  abandonment  construed  strictly,  435. 

CONDITIONS  OF  SALE, 

against  production,  effect  of,  153,  154. 

ambiguous,  allowed  if  brought  to  purchaser's  knowledge,  103,  104. 
as  to  title  to  be  shown  are  bad,  145. 
construed  in  favour  of  purchaser,  103. 
do  not  exclude  purchaser's  general  rights,  103. 
as  to  absence  of  covenants  for  title,  650,  651. 
as  to  abstract, 

delivery  of,  123  et  seq.,  158. 
inspection  of,  before  sale,  154. 
of  satisfied  terms,  289. 
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CONDITIONS  OF  SALE— con  tinned. 
as  to  apportionment, 

of  accruing  rents,  129. 

of  covenants,  on  sale  of  freeholds,  172,  173. 

of  rent-charge,  on  sale  in  lots,  129. 

of  rent-service,  on  sale  in  lots,  130. 

of  rents  and  outgoings,  129,  172,  173. 

on  sale  of  leaseholds  in  lots,  130. 

severance  of  reversion,  130. 
of  tithe  rent-charge,  356. 
as  to  assumption  of  fact,  151. 
as  to  attested  copies  of  deeds,  142,  143. 
as  to  charges  subsisting  on  property,  157. 
as  to  compensation.    See  COMPENSATION. 

effect  of,  after  completion,  481,  482. 
use  of,  by  trustees,  140. 

as  to  completion,  should  make  time  of  essence,  125,  126. 
as  to  concurrence  of  incompetent  persons,  effect  of,  146. 

of  parties,  binds  vendor,  466. 

as  to  contract  by  correspondence,  form  of,  210,  n.  (#). 
as  to  conveyance,  128. 
as  to  conveyance  being  prepared  by  purchaser  does  not  make  him 

liable  for  costs  of  concurrence  of  parties,  150,  151,  156. 
as  to  covenants  for  title  by  trustee  or  mortgagee,  128,  175. 
as  to  crops,  130. 
as  to  deeds,  142  et  seq. 

custody  of,  on  sale  in  lots,  144. 
as  to  delay,  125. 

how  framed,  125. 
as  to  deposit,  forfeiture  of,  and  resale,  unnecessary,  164,  858. 

payment  and  investment  of,  122. 
as  to  easements,  applies  to  what  extent,  156,  157. 
as  to  encroachments.     See  SPECIAL  CONDITIONS,  infra. 
as  to  evidence 

for  acceptance  of  specified,  does  not  relieve  vendor  from  pro- 
ducing all  in  his  possession,  154. 
from  recitals,  146. 

from  statutory  declarations,  147,  148. 
of  identity  from  twenty  years'  possession,  146,  147. 
of  performance  of  covenants  in  lease,  169,  170. 
as  to  execution  of  conveyance,  unnecessary,  128. 
as  to  fire  insurance,  173,  174. 
as  to  fixtures,  131. 
as  to  identity,  construction,  154,  155. 

where  tenures  are  mixed,  155. 
as  to  inclosed  lands,  165. 
as  to  incumbrances,  157. 
as  to  interest,  125. 
as  to  legal  estate,  150. 
as  to  misdescription,  132  et  seq. 
as  to  modification  of  building  plan,  175. 
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CONDITIONS  OF  SALE— continued. 

as  to  notice  of  contents  of  lease,  168,  169. 

as  to  outstanding  estate  being  got  in  by  purchaser,  150,  151,  156. 

does  not  include  mortgage,  156. 
as  to  performance  of  covenants  by  vendor,  170. 
as  to  possession  under  lease  being  evidence  of  the  performance  of 

covenants,  170. 

as  to  receipt  of  rents  and  profits  from  completion,  127. 
as  to  recitals,  146. 

as  to  resale  and  forfeiture  of  deposit,  164. 
as  to  reservation  under  award,  165. 
as  to  retracting  bidding,  122. 
as  to  stamps,  when  void,  242. 
as  to  timber,  131,  132. 
as  to  time, 

acceptance  of  abstract  is  waiver  of,  436. 

requisitions  is  waiver  of,  436. 

for  further  requisitions,  expedient,  158. 

for  payment  of  purchase-money,  250. 

for  requisitions,  158. 

runs  from  delivery  of  perfect  abstract,  124,  158. 

may  be  enlarged  or  waived  expressly,  or  by  conduct,  435. 

non-application  for  abstract  may  be  waiver  of,  436. 

non-delivery  of  abstract,  effect  of,  302. 

vendor  not  observing,  cannot  insist  on,  435. 

when  waived,  158. 

as  to  tithe.     See  SPECIAL  CONDITIONS,  infra. 
as  to  title, 

against  production  of  earlier  title  does  not  preclude  investigation 
aliunde,  147,  152,  153. 

against  requiring  earlier  title,  152,  153. 

ambiguous,  do  not  bind  purchaser,  145. 

explicit,  bind  purchaser,  149  et  seq.,  153. 

inconclusive,  151,  152. 

knowledge  of  defect  by  purchaser,  effect  of,  940  et  seq, 

misleading,  what  are,  151,  153. 

must  not  require  assumption  of  facts  known  to  be  otherwise,  151. 

must  not  state  conclusion  of  law  as  a  fact,  151,  152. 

must  state  irregularity  in  root  of  title,  151,  154,  294. 

not  to  inquire  into  lessor's  title,  effect  of,  145,  648,  649,  750. 

restrictive,  purchaser  not  always  protected  by,  176. 

to  beneficial  ownership,  when  contract  thereto  not  completed, 
bad,  146. 

to  sell  such  as  vendor  has,  binds  purchaser,  150. 

to  show  possessory,  precludes  purchaser  from  requiring  market- 
able, 151. 

as  to  validity  of  lease,  bad,  if  lease  invalid,  145. 
as  to  waiver,  172. 

as  to  want  of  covenants  for  title,  662. 
registration,  168. 
stamps,  167,  168. 
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CONDITIONS  OF  SALE— continued. 
as  to  withdrawing  bids,  180. 
lots,  122. 

circulation  of,  prior  to  sale,  expedient,  121. 

construction  of,  is  according  to  legal  and  customary  meaning,  103. 
depreciatory.    See  DEPRECIATORY. 

for  covenant  as  to  user,  how  to  be  carried  out  in  conveyance,  506,  507 . 
for  payment  of  penalty,  164. 
for  rescission,  163  el  seq.     And  see  RESCISSION. 

applicable  to  objections  on  conveyance,  how  far,  164. 

consistent  with  condition  for  compensation,  163,  928. 

form  of,  159,  160. 

frivolous  objections  may  give  rise  to  exercise  under,  438. 

vendor  cannot  rely  on 

to  obtain  better  offer,  163,  164. 
to  show  no  title,  163. 
where  he  conceals  defects,  163,  928. 
where  objections  not  apparent  on  abstract,  159. 
when  right  of,  to  exercise  arises,  160. 
form  of  statutory,  1081—1084. 

incorporated  in  offer  to  purchase  by  letter  after  auction,  how  far,  231. 
incumbrances,  must  mention,  157. 
"month,"  meaning  of,  in,  437. 
mortgagee  selling  has  discretion  as  to  use  of,  69. 
"  next,"  as  attribute  of  day  for  completion,  meaning  of,  125,  n.  (#). 
on  sale  by  Court, 

as  to  deduction  of  property  tax,  995. 

as  to  reserved  bidding,  983. 

form  of,  983. 

how  prepared,  982. 

settled  in  Chambers,  983. 

parol  declarations  cannot  vary,  except  for  purpose  of  defence,  104. 
party,  consenting  to  sale,  bound  by,  107. 
printed,  should  be,  121. 

reading  aloud  at  auction  not  sufficient  publication  of,  121. 
rules  as  to,  apply  to  sale  by  private  contract,  210. 
special,  general  remarks  on,  175  et  seq. 

if  unnecessar}',  are  depreciatory,  175,  176.    See  DEPRECIATORY. 
special,  to  be  used,  on  various  sales 

of  encroachments,  166. 

of  enfranchised  copyholds,  167. 

of  inclosed  lands,  165. 

of  land  in  lots,  172,  173. 

of  leaseholds,  168  et  seq. 

as  to  evidence  of  observance  of  covenants,  169. 
must  not  refer  to  covenants  as  "  usual,"  168. 

of  strips  of  waste,  166. 

of  tithes,  167. 

stereotyped  form  of,  practice  of  using,  121. 
stiingent,  not  favoured  by  Court,  155. 
to  relieve  vendor  from  giving  information  must  be  precise,  148,  149. 
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CONDUCT, 

amounting  to  acquiescence,  not  necessarily  confirmation,  49. 
evidence  against  advancement,  how  far,  827,  828. 

of  illegitimacy,  how  far,  335,  336. 
misrepresentation  by,  96,  97. 
of  plaintiff  after  contract,  how  far  defence  to  specific  performance, 

947. 

of  sale,  purchase  by  solicitor  having,  voidable,  32,  33. 
of  sale  by  Court,  976 — 986. 

improper,  in  management,  purchaser  discharged  by,  when,  989. 

what  is,  989,  n.  (<)• 

in  foreclosure  or  redemption  action,  978. 

judge's  discretion  as  to,  will  not  be  interfered  with,  978,  n.  (/.-). 
person  having,  cannot  bid,  983. 

purchase  by,  may  be  set  aside,  32,  983,  984. 
solicitor  of,  prepares  abstract  and   particulars. 

980,  981. 

to  whom  given,  983,  984. 

right  to  injunction  for  breach  of  covenant  lost  by,  650,  652. 
waiver  of  conditions  as  to  time  by,  435. 
by  neglect  to  require  possession,  435. 
by  proceeding  with  purchase,  435. 
waiver  of  objections  may  be  implied  from,  441. 

CONFIDENTIAL  COMMUNICATIONS.    See  PRIVILEGE. 
vendor  need  not  disclose,  328. 
what  are  protected  as  such,  763,  764. 

CONFIRMATION.     And  see  RATIFICATION. 
acquiescence  distinguished  from,  49. 
by  cestui  que  trust,  what  amounts  to,  48,  49. 
by  infant,  26,  27. 
by  married  woman,  49. 
deed  of,  should  recite  objections,  475,  476. 
lapse  of  time  amounts  to,  when,  46,  47. 
of  alien's  title,  by  Crown,  before  denization,  25,  26. 
of  doubtful  title,  whether  purchaser  can  require,  by  separate  deed,. 

460. 
of  voidable  contract,  98. 

estate  created  by  tenant  in  tail,  690. 

sale  advised  bars  relief,  632. 

transaction  may  be  by  will  or  deed,  632. 
right  to  re-conveyance,  lost  by,  632. 
voluntary,  of  voidable  sale,  when  invalid,  624. 

CONSECEATION  OF  CHUECHYARDS  ACT,  1867.. .3,  n.  (/). 

CONSENT, 

by  c.  q.  t.  to  improper  purchase,  when  presumed,  48. 

by  protector.    See  PROTECTOR. 

contract  to  sell  without  owner's,  how  far  enforceable,  917,  918. 

parol,  where  insufficient,  70,  71. 
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CONSENT— continued. 

to  exercise  of  power, 

by  assignee  of  tenant  for  life's  interest,  72. 

by  c.  q.  t.  becoming  trustee,  61. 

by  committee  of  lunatic,  72. 

by  named  persons,  where  one  dies,  71. 

by  survivors  of  class  after  death  of  one,  71. 

by  tenant  for  life  on  assignment,  72. 

general,  whether  sufficient,  70,  71. 

may  be  given  after  exercise,  70,  71. 

must  be  for  general  not  individual  benefit,  61. 

not  invalid  because  it  benefits  consenting  party,  72. 

parol,  how  far  insufficient,  70,  71. 

S.  L.  Act,  1925,  as  affecting  tenant  for  life,  72. 
to  sale  does  not  bind  future  interest  of  consenting  party,  717. 
to  trust  for  sale  of  land,  63,  531. 

under  Inclosure  Acts,  award  is  evidence  of,  288,  n.  (a), 
under  S.  L.  Act,  1925,  of  tenant  for  life,  when  necessary,  72. 

CONSIDERATION, 

adequacy  of,  how  determined  as  to  reversions,  626,  627. 

apportionment  of,  on  conveyance  of  lands  of  different  tenure,  477. 

excessive,  defence  to   specific  performance,  how  far,   945,  946. 

fixed  by  valuation,  Court  will  enforce,  222,  946. 

for  family  arrangement,  Court  will  not  scrutinize,  625. 

for  sale  by  limited  owner,  how  to  be  paid,  577. 

need  not  be  gross  sum,  74. 
trustees,  rent-charge  or  annuity  as  constituting,  74,  75. 

must  be  gross  sum,  74. 
settlement,  may  be  proved  by  parol,  865. 
future,  if  unenforceable,  contract  for,  is  not  enforced,  946. 
inadequacy  of, 

defence  to  specific  performance,  when  estate  in  possession  is  not, 

943. 
reversion,      how 

far,  944. 

effect  of,  on  dealings  with  reversion  under  old  law,  621  et  seq. 

present  law,  627    et 

seq. 

evidence  of  fraud,  when,  627,  628. 
ground  for  relief,  when,  619,  620. 

supported  by  natural  love  and  affection,  when,  626,  n.   (/). 
marriage,  collaterals,  how  far  within,  777  et  seq.     See  COLLATERALS. 
is   valuable,  774,  775. 

unless  settlement  is  to  defraud  creditors,  781. 
mortgagee  selling  may  allow  part  to  remain  on  mortgage,  74. 
must  be  stated,  222. 

of  costs,  purchase  by  solicitor  from  client  in,  39. 
of  security,  liable  to  stamp  duty,  478. 
of  transfer  of  stock,  liable  to  stamp  duty,  478. 
on  conveyance  must  be  truly  stated,  476. 
penalties  for  misstatement  of,  476. 
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CONSIDERATION— continued. 

on  conveyance  must  include  fixtures  and  timber,  476. 
paid  to  another  at  vendor's  request,  good,  616. 
parol  evidence  may  establish,  782,  783,  865. 

of  payment  of,   to  raise  resulting  trust,   823,  824. 
purchaser  may  recover  balance  of,  beyond  sum  stated,  476. 
seal  is  not  for  purposes  of  specific  performance,  944. 
settlement,  fraudulent  under  13  Eliz.  (now  L.  P.  Act,  1925,  s.  172) 
not  established  by,  786.    See  FRAUDULENT  CONVEYANCE. 

is  evidence  in  favour  of  validity  of,  788. 
settlement,  post-nuptial,  what  is  good,  for,  772. 

true  test  of,  773. 
stamp-duty  payable  on,  476. 

transfer  in  writing  of  parol  contract  is  good,  204. 
uncertain,  how  far  Court  will  consider  adequacy  of,  620,  621,  945. 

CONSOLIDATION, 

applies  to  foreclosure  and  redemption  action,  804. 

only  when  default  has  been  made  on  both  securities,  804. 
doctrine  of,  as  applied  in  Vint  v.  Padgett,  802,  803. 
excluded  by  Conv.  Act  (now  L.  P.  Act,  1925,  s.  93),  how  far,  461, 

462,  803. 
mortgagee  from  voluntary  settlor  cannot  have,  as  against  volunteers, 

913. 

of  costs  cannot  exist,  where  debts  cannot  be  consolidated,  805. 
prior  dealings  with  equity  of  redemption,  not  affected  by,  803. 
purchase  of  equity  of  redemption,  how  affected  by,  461,  462. 

CONSTRUCTION, 

of  ambiguous  instrument,  how  far  purchaser  affected  witli  notice  of, 

740. 

of  restrictive  covenants,  652. 
of  will,  costs  of,  how  borne,  439. 

requisition  for,  good,  439. 
questions  of,  may  be  decided  on  originating  summons,  959. 

CONSTRUCTIVE  NOTICE, 

L.  P.  Act,  1925,  as  affecting,  758. 

CONSUL, 

notarial  acts  by,  how  proved,  318. 

CONTINGENT, 

consideration,  failure  of,  how  far  defence  to  specific  performance, 

945. 

interest  in  land  may  be  conveyed  under  L.  P.  Act,  1925,  s.  4... 246. 
land,  interest  in,  may  be  conveyed,  246. 

reversion,  inadequacy  of  consideration  affects  sale  of,  how  far,  623. 
rights  of  unborn  persons,  orders  made  on,  •'>-!,.  522. 
time  does  not  run  against  o.  q.  t.,  while  his  interest  is,  47. 
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CONTRACT.     See  AGREEMENT;   FRAUDS,  STATUTE  OF;   SPECIFIC  PER- 
FORMANCE. 
abandonment  of.    See  ABANDONMENT. 

purchaser  must  return  abstract  on,  281. 
action  on,  at  law,  defences  to,  867  et  seq.    See  DEFENCE. 
after-acquired  interest  bound  by,  when,  689. 
alteration  of,  destroys  rights  of  party  under,  240. 

property  by  vendor  may  avoid,  268,  269. 

approval  of  draft,  by  solicitor,  whether  an  agreement,  236,  237. 
assignment  of  benefit  of,  effect  of,  857. 
auctioneer  cannot  vary  terms  of,  179. 
bankruptcy, 

disclaimer  of,  trustee  of  purchaser  has  right  of,  on,  272,  273. 

of  either  party  does  not  avoid,  271,  857. 

building,  how  far  enforceable,  879  et  seq.    See  BUILDING  CONTRACT. 
by  agent.    See  AGENT. 
by  company.    See  CORPORATION. 
by  corporation.     See  CORPORATION. 
by  correspondence,  210,  n.  (#),  222,  231. 
by  directors  of  company,  238. 
by  letter.    See  LETTER. 
by  mortgagee  with  mortgagor,  248. 
by  partnership  firm.     See  PARTNERSHIP. 
Companies  Acts,  within.     See  COMPANIES  ACTS. 
conversion,  effected  by,  274.    See  CONVERSION. 
conveyance  cannot  be  explained  by,  481. 
copy  of,  should  accompany  abstract,  305. 
costs  of,  include  costs  of  abstract,  282. 
death  before  completion, 

of  either  party  does  not  avoid,  271,  857. 

of  purchaser,  effect  of,  on  rights  of  representatives,  276  et  seq. 
See  REPRESENTATIVES. 

of  vendor,  effect  of,  274  et  seq.     See  REPRESENTATIVES. 
devise,  effect  of,  on.     See  DEVISE. 
distress  not  a  defence  to  action  on,  619,  620. 
duty  of  person  making,  with  agent,  842. 
evidence  of  waiver  >of  lien,  when,  610,  611. 
explicit,  must  be,  to  exclude  purchaser's  right  to  title,  103. 
for  compensation.    See  COMPENSATION. 
for  lease,  lessor's  right  to  covenants  on  assignment  of,  920. 

of  undivided  moiety  of  property,  whether  enforceable,  930. 
for  purchase, 

by  lessee  is  acknowledgment  of  lessor's  title,  279. 

of  equity   of  redemption  by  mortgages, 
at  date  of  mortgage  bad,  248. 

ground  for  refusing  relief  to  mortgagor  on  ejectment.  279. 
for  sale, 

by  mortgagee  does  not  bar  action  for  mortgage  debt,  279. 

by  municipal  corporation.     See  MUNICIPAL  CORPORATION". 

by  one    of  several   executors   of    leaseholds,   when   enforceable, 
527  et  seq. 
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CONTRACT— continued. 
for  sale — continued. 

by  tenant  for  life,  under  power,  how  far  enforceable,  883. 

S.  L.  Act,  how  far  enforceable,  883. 
in   tail  not  enforceable  against  remainderman,  715, 

884,  885. 

purchaser  of,  entitled  to  what  abstract,  281. 
purchaser's  tenancy  determined  by,  when,  445. 
illegality  of,  a  defence  to  action  on  contract,  612,  613,  867,  868. 
interest  under, 

of  purchaser  is  insurable,  173,  174. 
of  vendor  is  that  of  trustee,  how  far,  265,  564. 
lien  of  vendor  under.     See  LIEN. 
lunacy  of  either  party  does  not  avoid,  271. 

committee    in,  rights  and   liabilities   of,  under.    See     COM- 
MITTEE. 

mortgage  subsequent  to,  postponed  to  purchaser's  lien,  449. 
non-delivery  of  abstract,  effect  of,  on  purchaser's  liability  under,  302. 
open,  length  of  title  in,  88,  168,  210. 
of  pre-emption,  253. 
parol  evidence  admissible  to  explain,     how   far,   861    et    seq.      See 

PABOL. 
to  .prove   conditional   character   of,    232,. 

861,  862. 

when  bad  under  Stat.  of  Frauds.    See  FRAUDS,  STATUTE  OF, 
when  enforceable,  888  et  seq.    See  PART- PERFORMANCE. 
plaintiff  at  law  must  show  performance  of  his  part,  853  et  seq. 
preliminary  for  lease,  intended  assignee  not  entitled  to,  290. 
private,  length  of  title  on  sale  by,  210. 
recital  of,  in  conveyance,  when  proper,  475. 
refusal   to  perform  is  immediately  actionable  breach,  856,  857. 
rescission  of, 

right  of  purchaser  after, 
damages  for  breach,  837. 

what  not  recoverable,  844,  845. 

recoverable,  843,  844. 

loss  of  bargain  not  recoverable,  845  et  seq. 
right  of  purchaser  to, 

for  delay,  431  et  seq. 

for  misrepresentation,  89,  679  et  seq.    See  MISREPRESEN- 
TATION. 

for  misrepresentation  of  vendor's  agent,  85,  681,  682. 
for  distinction  between  executed  and  executory  contract, 

680,  681. 

on  executed   contract,  what  is  ground  for,  681. 
on  vendor's  default,  though  contract  under  seal,  837. 

only  if  restitution  can  be  made,  838. 
rights  of  purchaser  under,  266  et  seq. 

vendor  under,  268,  271. 
sale  by  private,  before  Lord  Cranworth's  Act,  63. 

D. — VOL.    II.  34 
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stamps  on,  240  et  seq. 

what  are  exempt  from,  241. 

time  aa  essence  of,  L.  P.  Act,  1925,  regarding,  427. 
time   for  enforcing,  tendency  of  Court  is  to  limit,  853,  854. 
under   L.  C.  C.   Act.    See   LANDS   CLAUSES  CONSOLIDATION   ACT; 

RAILWAY  COMPANY. 

under  Public  Health  Act.  See  PUBLIC  HEALTH  ACT. 
under  seal,  release  of,  must  be  by  deed,  854,  n.  (y). 
variation  of,  admissible  to  defendant  in  specific  performance,  900 

et  seq. 

evidence  of,  how  far  admissible  at  law,  861. 
inadmissible  to  plaintiff  in  specific  performance,  899, 

900. 
vendor,  how  far  trustee  till  completion,  265,  266,  524. 

CONTRIBUTION, 

action  for,  by  joint  purchaser  advancing  whole  purchase-money,  819. 
by  purchasers  inter  se  to  charge  supposed  to  be  invalid,  805. 

paramount   charges,  801. 

of  purchase-money    in  unequal  shares   makes    tenancy   in  common, 
814,  n.  (fc). 

CONVERSION, 

doctrine  of,  274,  275,  276. 
joint  speculation  in  building  land  is,  820. 
notional,  of  real  into  personal  estate,  274,  n.  (ee~). 
purchase  of  land  for  partnership  works,  820. 

CONVEYANCE, 

A.   E.  Act,  1925,  concerning  validity  of,  274. 
age  of  parties  to,  presumption  as  to,  2. 
"all  estate  clause"  unnecessary  in,  492. 

appointment  of  person  to  make,  on  vendor's  refusal,  523,  524,  1004. 
purchaser's   solicitor  to  make,  on   vendor's   refusal, 

524. 

by  alien  to  subject  before  Naturalization  Act,  25. 
by  tenant  in  tail  no  longer  requires  enrolment,  590. 
by  third  party  cannot  be  forced  on  purchaser,  917. 
by  trustees  to  c.  q.  t.  on  determination  of  trusts,  519. 
concurrence  of  husband,  effect  of  dispensing  with,  under  Fines  Act, 

515. 
proper     parties,     order    for     specific     performance 

implies,  466,  467,  924. 
vendor  in  specified  capacity  does  not  restrict  effect  of, 

605. 
condition  against  purchaser  of  several  lots  having  more  than  one,  124. 

for  covenant  as  to  user  how  to  be  secured  in,  506,  507. 
consideration  for.    See  CONSIDERATION. 

of   annuity,  how  to  be  secured  in,  507. 
contract  cannot  explain,  481,  432. 
corporation,  of  freehold  land  to,  492. 
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covenants  in,  against    known  defects,  form    of,  671,  672. 

to   be  contained  in,  may  be  decided  on  summons   under 

L.  P.  Act,  1925,  s.  49. ..507. 

death  of  vendor  before,  effect  of,  on  persons  to  make,  274. 
deed  required  in  case  of  land,  5. 

defective,  may  be  supported  by  getting  legal  estate,  699. 
definition  of,  under  L.  P.  Act,  1925. ..199,  482,  n.  (w). 
devise  revoked  by,  how  far,  277. 
draft.    See  DRAFT. 
duplicate  of,  proper  form  of,  673. 

refusal  to  execute,  when  breach  of  covenant  for  further 

assurance,  673. 
easements  and  rights, 

cannot   be  made  subject  to,  not  appearing  in  abstract  or  par- 
ticulars, 463. 

continuous  and  discontinuous,  no  distinction  between,  489. 
necessary  pass  under,  486  et  seq. 
reservation  of,  should  be  express,  490. 
what  pass  by  implication,  483. 
engrossment  of.     See  ENGROSSMENT. 
execution  of, 

as  escrow  may  be  proved  by  parol,  607. 

precludes  purchaser's  right  to  title  deeds,  607. 
by  attorney,  how  far  purchaser  must  accept,  513. 
by  necessary  parties,  vendor  pays  costs  of,  593. 
by  person   appointed  by  Court  for  the  purpose,  523,  1004. 
by  vendor  personally,  513. 
condition  as  to,  unnecessary,  128. 
need  not  be  in  purchaser's  presence,  571. 
not  necessary  to  bind  covenantor,  507. 
not  waiver  of  compensation,  442. 
want  of,  defence  to  specific  performance,  how  far,  858. 

no  defence  to  action  on  covenants,  679. 
f coft'ment,  by,  no  longer  capable,  491 . 
fixtures,  enumeration  of,  when  proper,  485. 

pass  by,  without  mention,  485. 
fraudulent.    See  FRAUDULENT  CONVEYANCE. 
general  words  implied   by  L.  P.   Act,  1925,  s.  62. ..482,  483. 
pass  necessary  rights  of  user,  487,  488. 
unnecessary    in,  482.     See  GENERAL  WORDS. 
give,  meaning  of,  in,  508. 
grant,  meaning  of,  in,  508. 

under  L.  C.  C.  Act,  508. 

impossibility  of  immediately  procuring,  not  fatal  to  title,  285,  286. 
incumbrances  should  be  got  in  by  separate  deeds  where  property  sold 

in  lots,  463. 

interests  subject  to,  under  L.  P.  Act,  1925... 246. 
livery,  by,  no  longer  capable,  491. 
married   woman,  by,  to  husband,  13. 

34(2) 
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matter  of,  defined  by  Lord  Langdale,  286. 

incumbrances  deemed  to  be,  285,  286. 
meaning  of,  under  L.  P.  Act,  1925. ..482,  n.  (n). 
methods  of,  L.  P.  Act,  1925,  concerning,  491. 
necessary  matter  only  should  be  contained  in,  460,  461 . 
notice  of,  effect  of,  on  priorities,  698,  699.     See  NOTICE;  PRIORITIES. 

should  be  endorsed  on  leading  title  deed  retained,  591. 
of  copyholds,  effect  of  general  words  in,  483,  n.  (M). 
of  equitable  interest,  purchaser  entitled  to  formal,  459. 
of  equity  of  redemption, 

affected  by  doctrine  of  consolidation,  how  far,  461,  462,  519.  o20. 

See  CONSOLIDATION*. 

mortgage  may  be  kept  alive  on,  462,  806,  807. 
mortgagee  should  concur  in,  519. 
proper  form  of,  462. 
to  mortgagee,  effect  of,  806,  807. 
of  freehold  land  to  corporation,  492. 

without  words  of  limitation,  492. 
of  legal  estate  in  breach  of  trust  to  purchaser  without  notice  Drives 

him  legal  rights,  704. 
of  reversion,  when  presumed,  321. 
of  satisfied  terms,  purchaser  entitled  to,  464,  465. 
of  separate  estate,  husband  unnecessary  to,  468,  469. 
of  subsequently-acquired  interest,  when  purchaser  entitled  to,  688. 
on  sale,  meaning  of,  under  Stamp  Act,  478. 
order  for,  may  be  made  against  party  refusing,  1004. 

under  Jud.  Act,  1925. ..1004. 
settling,  is  subject  to  appeal,  1002. 
outstanding  interests  should  be  got  in  by  separate  deeds,  when.  460. 

463. 

whether  to  be  included  in,  460. 

parol  evidence  to  prove  conveyance  in  fact  mortgage,  824. 
parties  to.     See  PARTIES. 

payment  of  purchase-money  entitles  purchaser  to,  128. 
pending  suit  to  set  aside,  Court  preserves  property,  633. 
perusal  of,  by  necessary  parties,  vendor  pays  for,  593. 
prejudicial  matters  to  title  should  be  kept  off,  460. 
preparation  of, 

costs  of,  borne  by  purchaser,  593. 

duty  of  purchaser,  459,  593. 

is  not  part  performance,  891,  892. 

prior  to  production  of  deeds,  inexpediency  of,  417,  460. 

sale  by  Court,  in,  991 — 1005. 

waiver  of  objection  to  title,  how  far,  440,  460. 

only  conditionally  on  its  acceptance, 

440,  441. 

recitals  in,  and  their  effect.     See  RECITALS. 
reference  to  occupancy,  how  far  descriptive  or  restrictive.  480. 
registration  of.    See  REGISTRATION. 
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remedies  after, 

compensation  under  conditions,  482,  683. 
damages,  when  recoverable,  684,  685. 
for  excess  of  quantity  or  quality  vendor  has  none,  616. 
purchase-money,  when  recoverable,  685. 
rectification  of,  when,  617,  687. 

set  aside  not  on  ground  of  purchaser's  illegal  motive,  633. 
on  what  terms,  630,  631,  633. 

against  sub-purchasers  without  notice, 

679. 

requisition  as  to,  should  be  made  at  once,  438. 
rescission  for  matter  of,  precludes  vendor  from  specific  performance, 

439. 

rights  of  user,  if  necessary,  pass  under  general  words,  486  ct  seq. 
sale  by  Court,  in,  991 — 1005. 
separate,  purchaser  when  entitled  to,  461. 
settlement  by  judge,  practice  as  to  direction  for,  1002. 
tender  of,  by  purchaser,  128,  459. 

necessary  to  action  at  law,  854. 
to  charity.     See  CHARITY. 
to  husband  and  wife,  814. 

and  stranger,  814. 
to  infant,  28,  814. 

and  another  person,  814. 
to  railway  company, 

by  deed  poll  on  refusal  or  want  of  title  of  owner,  519. 
minerals  must  be  specified  in,  if  included,  482. 
statutory  form  of,  effect  of,  462. 
to  unincorporated  body,  effect  of,  24. 
under  T.  Act,  1925. ..521  ct  seq.    See  TRUSTEE  ACTS. 
vendor  liable  for  all  defects  until,  525. 

incumbrances  until,  525. 
voluntary,  abstract  commencing  with,  295. 

CONVEYANCER, 

evidence  of,  as  to  professional  communications  inadmissible,  764,  765. 
unqualified  person  acting  as,  liable  to  penalty,  603. 

CONVEYANCING  ACTS.     See  now  under  LAAV  OF  PROPERTY  ACT,  1925. 
"  all  estate  "  clause  implied  by,  492. 
apportionment  of  conditions  on  severance  under,  130. 
constructive  notice,  effect  of,  on  doctrine  of,  758. 
conveyance,  meaning  of,  under,  482,  n.  (n). 
cost  of  production  of  documents  under,  142,  143,  144,  416. 
deeds,  production  of,  by  mortgagee,  420  et  seq. 
effect  of,  on  doctrine  of  consolidation,  803,  804. 

notice,  758  et  seq. 

liability  of  vendor  to  verify  abstract,  145,  n.  (/). 
enlargement  of  long  leasehold,  under,  136,  n.  (y). 
fee,  limitation  in,  effect  of,  on,  491,  492. 
fixtures,  include  what,  under,  485. 
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implied  covenants  under,  493. 

by    person   directing   as   beneficial   owner, 

494. 

on  conveying  as  beneficial  owners,  494. 
mortgagees,  128. 
trustees,  77,  n.  (*),  128. 

incumbrancers,  discharge  of,  under,  526,  576,  577. 
married  woman,  power  of,  to  convey  under,  13,  14. 
payment  of  purchase-money  to  solicitor,  under,  571,  572,  573,  574. 
powers  of  attorney,  under,  308. 
production  of  deeds,  covenant  for  under,  499,  500. 
purchaser's  right  to  abstract,  effect  of,  on,  294. 

require    information    before   commencement  of 

title,  152. 
recitals,  provisions  as  to,  effect  of,  146,  147. 

when  evidence  between  vendor  and  purchaser,  :J2">. 
redemption  of  rent-charge,  under,  129. 
title  to  enfranchised  copyholds  under,  289,  290. 
leaseholds  under,  290. 

CONVICT, 

husband,  concurrence  of,  dispensed  with  under  Fines  Act,  51"). 
wife  of,  regarded  as  feme  sole,  29. 

COPIES.    See  ATTESTED  COPIES. 

certified,  when  admissible,  313,  317. 

correctness  of  filed,  under  L.  R.  Act,  1925. ..1073. 

covenant  for  right  to  take,  of  deeds  retained  by  vendor,  499,  500. 

differing,  when,  signed  draft  agreement  referred  to,  321,  n.  (o). 

of  abstract,  what  are  proper,  302. 

of  Crown  grant,  when  evidence,  315. 

of  deeds,  relating  to  dealings  with  mortgaged  estate,  mortgagee  liable 

for,  582. 

when  evidence,  310  et  scq. 
of  enrolments,  when  evidence,  311. 
of  entries  on  register,  vendor's  duties  as  to,  1072. 
of  instruments  on  record,  verification  of  abstract  by,  141,  416. 
of  letters  of  administration  admissible  in  evidence,  319. 
of  memorial  of  registered  deed,  when  evidence,  312. 
of  mortgage  deed,  mortgagee  not  entitled  to  keep  on  payment  off,  422. 
of  plan  should  accompany  abstract,  when,  300,  301 . 
of  private  act  should  accompany  abstract,  300,  306,  307. 
of  proceedings  under  seal  of  Central  Office,  evidence,  315,  316. 
of  registered  award,  under  seal  of  Board  of  Agriculture,  evidence. 

316,  317. 

of  statutory  declaration  should  accompany  abstract,  when,  301. 
of  title-deeds,  vendor  not  entitled  to  keep,  581. 

except  where  they  subject  him  to  future  liability,  581 . 
of  will,  should  accompany  abstract,  when,  300. 
office,  of  enrolled  bargain  and  sale,  proves  original,  311. 
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office,  of  orders  in  lunacy,  evidence,  317. 
of  probates,  319. 
of  registered  documents,  317. 
when  evidence,  318. 

COPPICE, 

agreement  for  sale  of,  must  be  in  writing,  207,  208. 
purchaser  entitled  to  profits  of,  from  date  of  completion,  268. 
in  possession  may  cut,  445. 
in  possession  may  take  fall  of,  445. 

restrained  from  cutting  when,  271. 
vendor  in  possession  may  cut  for  purchaser's  benefit,  268,  450,  451  ^ 

COPY  OF  COURT  ROLL, 

covenant  for  production  need  not  extend  to,  142. 

examined,  unsigned  by  steward,  does  not  require  stamp,  308,  n.  (&)» 

secondary  evidence  of,  vendor  may  produce,  141. 

signed  by  steward  proves  copyhold  assurance,  307,  308. 

what  a  sufficient,  308. 

COPYHOLD  ACTS, 

copies  of  registered  awards  under,  evidence,  316. 
mines,  effect  of  enfranchisement  on,  under,  482,  n.  (&). 

COPYHOLD  ENFRANCHISEMENT  ACT,  1852, 
evidence  of  award  under,  316. 

COPYHOLDS.     See  ENFRANCHISEMENT. 
abstract  to,  should  contain  what,  292. 
assurance  of,  how  proved,  307,  308. 
conveyance   of, 

effect  of  general  words  in,  483,  n.   («). 
covenants  for  title  run  with,  when,  661. 
description  of,  as  freehold  primd  facie  bad,  136,  936. 
enfranchised, 

description  of,  as  freeholds,  wrong,  136,  936. 

fine  paid  on  purchase  of,  594. 

identity  of,  330,  n.  (r). 

inquiries  on  purchase  of,  1016. 

minerals  under,  as  reserved  to  lord,  136,  482. 

pass  under  conveyance  of  manor,  120. 

production  of  assurance  to  steward,  591. 

rights  of  purchaser  of,  289,  290. 

search  for,  1037. 

steward's  duty  to  indorse  assurance  of,  591. 
fees  paid  by  purchaser,  when,  591. 

title  of  lord  need  not  bo  produced,  167. 
enfranchisement  of.    And  see  ENFRANCHISEMENT. 

minerals  must  bo  expressly  included  in,  482. 

presumed,  when,  322. 
fines  in  regard  to,  591. 
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formerly  waste,  condition  necessary  on  sale  of,  167. 

freehold,  converted  into,  by  L.  P.  Act,  1922... 422,  423. 

heir  of  vendor  of,  dying  before  surrender,  is  trustee  within  T.  Act, 

524. 

inspection  of  court  rolls,  who  are  entitled  to,  423. 
mixed  with  freeholds,  conditions  as  to  not  distinguishing  tenures, 

132. 
on  sale  of, 

with  lands  of  different  tenure  stamp  duty  must  be  apportioned, 

477. 

searches  to  be  made  on  purchase  of,  1037. 
surrender,  presumed,  when,  321. 
vendor  holding  in  trust  for  purchaser  till  surrender  is  trustee  within 

T.  Act,  524. 

COENWALL, 
Duchy  of, 

adverse  possession,  effect  of,  against,  412. 
deeds  relating  to  land  in,  how  proved,  311. 
disposition  of  lands  of,  must  be  enrolled,  590. 
formalities  of  Act,  purchaser  not  bound  to  see  to,  726. 
subject  to  same  limitations  as  to  time  as  Crown,  412. 
mining  customs  of,  113,  n.  (y). 

COEPORATION, 

alienation  by,  statutory  powers  of,  20. 

statutory  restrictions  on,  20. 
common  law,  clause  in  charter  of,  restraining  alienation  except  in 

certain  form,  20. 
powers  of,  may  be  restricted  by  duty  to  the  public, 

20,  n.  (<). 
with  regard  to  real  estate  same  as  of  an 

individual,  20. 
contract  of, 

must  be  under  seal,  238. 

not  in  existence  at  its  date,  cannot  ratify,  55. 

not  under  seal,  effect  of,  238,  239. 

when  enforceable,  238. 

part  performance,  how  far  applicable  to,  238,  239,  892,  893. 
promoters  prior  to  incorporation  of,  invalid,  55. 
under  Public  Health  Act,  239. 

conveyance  of  freehold  to,  L.  P.  Act,  1925,  regarding,  492. 
deed  executed  by,  validity  of,  323,  324,  571. 
easements,  power  of  to  grant,  19. 
ecclesiastical,  limited  powers  of  alienation  of,  20. 
land,  may  purchase  land,  24. 

memorial  for  registration  may  be  executed  by  seal  of,  587,  n.  (#). 
municipal,  lands  of,  extendible  under  judgment,  1024. 

sales  by.     See  MUNICIPAL  CORPORATION. 
parson  and  churchwardens  may  be,  to  purchase  lands,  24. 
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power  of,  to  hold  land,  how  limited,  24. 

sale  by,  statutory  powers  of,  19,  20. 

statutory,  easements  cannot  be  prescribed  for  against,  379. 

how  far,  has  rights  of  ordinary  owner,  20. 

powers  of,  how  limited,  19,  24. 
trustee,  appointed  to  be,  remuneration  to,  599,  600. 

CORRECTION, 

of  signed  contract,  effect  of,  240. 

CORRESPONDENCE.     See  LETTERS. 

COSTS, 

auctioneer,  effect  of  joining  as  co-defendant  in  action  for  specific 

performance,   183. 

liable  for,  in  action  of  rescission,  when,  180,  181. 
conveyancing,  taxation  of.     See  SOLICITOR;  TAXATION. 
copies  of  entries  on  register,  of,  1073. 
frivolous  objections  may  involve  purchaser  in,  438. 
jurisdiction  to  allow,  as  affected  by  Judicature  Acts,  598,  599. 
of  abstract,  copy  of,  how  far  solicitor  entitled  to,  282. 

examination  of,  vendor  pays  if  title  bad,  304. 
included  in  condition  as  to  costs  of  contract,  282. 
who  pay,  282. 

of  action  by  mortgagee  against  mortgagor  for  administration,  998. 
for  foreclosure  cannot  be  consolidated  when  debts  cannot, 

805. 
of  action  for  specific  performance, 

delay  in  taking  objection  may  be  ground  for  refusing,  438. 
successful  litigant  not  allowed,  when, 

purchaser,  taking  frivolous  objections,  438. 
trustees  may  be  liable  for,  77. 

recover  from  c.  q.  t.,  when,  77. 
of  action  occasioned  by  improper  dealings  of  trustee,  borne  by  him, 

46. 

of  administration  action,  on  purchase  of  legacy,  710,  n.  (»»). 
of  arbitration  under  L.  C.  C.  Act, 
may  be  taxed,  599. 

need  not  be  incorporated  in  award,  539. 
vendor's  lien  does  not  extend  to,  613. 
of  assessment  by  jury  refused  where  less  than  offer  was  found,  870, 

n.  («). 

of  construction  of  will,  who  bears,  439,  959. 
of  conveyance  in  consideration  of  costs,  how  borne,  595,  596. 
of  copies  of  entries  on  register,  1073. 

of  defending  action  included  in  covenant  for  indemnity,  505,  n.  (o). 
adverse  claim,  when  recoverable  by  purchaser  from  ven- 
dor, 675,  676. 

of  entries  on  register,  of  copies,  1073. 
of  executing  further  assurance,  should  be  tendered,  673. 
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of  investigating  title,  may  be  dealt  with  on  V.  \.  P.  summons,  960. 
purchaser  may  recover  as  damages  for  breach 

of  contract,  844,  850,  n.  (a), 
of  lease  borne  by  lessee,  595. 

of  perusal  and  execution  of  conveyance,  vendor  pays,  593. 
of  preparation  of  conveyance  during  defect  in  title,  solicitor  not  en- 
titled to,  599. 

of  purchase  under  L.  C.  C.  Act.     See  L.  C.  C.  ACT. 
of  purchaser  of  copyholds,  594. 

on  summons  for  distribution  of  purchase-money,  1000. 
of  reference  as  to  title  on  sale  by  Court,  993,  994. 
of  unnecessary  search,  1049. 
of  withholding  fatal  objections,  liability  of  purchaser  for,  438. 

vendor  may  set  off,  438. 
out  of  purchase-money,  on  sale  by  Court, 
in  creditors'  action,  997,  998. 
of  incumbrancer  consenting  to  sale,  989. 
purchase  by  solicitor  from  client  in  consideration  of,  39. 
purchaser  can  recover  what,  as  damages  for  breach  of  contract,  845. 
sale  set  aside,  how  dealt  with  on,  632. 

security  for,  solicitor  may  take,  on  subject-matter  of  action,  244. 
trustee-solicitor  not  entitled  to  profit,  79. 
under  Act  later  than  L.  C.  C.  Act  incorporating  earlier  Act,  rule  as 

to,  598. 
vendor's  liability  for,  in  regard  to  entries  on  register,  1073. 

CO-TRUSTEE, 

contract  of  one  trustee,  not  enforceable  against,  880. 
employed  as  solicitor  not  entitled  to  profit  costs,  79. 

to   receive   purchase-money    liable   as    trustee, 

572,  573. 

liability  of,  inter  se,  as  to  receipt  of  purchase-money,  572,  573. 
opinion  of,  trustee  need  not  adopt,  57. 

COUNSEL, 

acceptance  of  defective  title  by,  does  not  bind  client,  305,  306. 
conveyancing, 

is  agent  of  vendor  on  sale  by  Court,  982. 

particulars  and  abstract  on  sale  by  Court  are  laid  before,  983. 
evidence  of,  as  to  professional  communications  inadmissible,  328,  763, 

764. 
notice  to,  how  far  notice  to  purchaser,  757,  758. 

provision  in  L.  P.  Act,  1925,  s.  199,  as  to,  758. 
opinion  of, 

as  to  searches  protects  solicitor,  how  far,  1018,  1019. 
case  for,  inadmissible  as  evidence  of  pedigree,  350. 
how  far  privileged,  766,  767. 
on  abstract,  purchaser's  rights  concerning,  281. 

solicitor  usually  justified  in  taking,  304. 
purchase  by,  from  late  client,  when  set  aside,  37. 
unnecessary  searches  advised  by,  solicitor  may  have  to  pay,  1050. 
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COUNTER-NOTICE, 

to  take  a  different  portion  is  bad,  257. 

acceptance  of  bad,  does  not  bind  company,  262. 
whole  of  house  under  L.  C.  C.  Act,  s.  92. ..257. 
company  restrained  from  taking  part  only  under,  256. 
effect  of,  256,  257. 
may  be  given  on  refusal  of  company  to  give  price  asked  for  part, 

257. 

value  of  whole  must  be  deposited  before  company  can  take  pos- 
session, 257,  258. 

COUNTEEPAET, 

lease  corrected  by,  when,  321,  n.  (o). 
presumed  on  production  of,  321. 
who  pays  for,  595. 

COUKT.    And  see  SALE  BY  COURT. 

decree  of,  purchase  under,  by  incompetent  person  not  valid,  37. 
order  of,  for  purchase  by  trustee  made,  when,  43. 

trustee  can  purchase  safely  under,  43. 
proof  of  seal  of,  unnecessary,  315. 
purchases  by  trustees,  what,  sanctioned  by,  80,  81,  82. 
sale  by.    See  SALE  BY  COURT. 

COUET  EOLLS, 

copies  of,  covenant  for  production  of,  whether  purchaser  entitled  to, 

142,  583. 

if  authenticated  are  evidence,  308. 
custody  of,  423. 
evidence,  as,  309,  423. 
inspection  of,  308,  309. 
production  of,  L.  P.  Act,  1925,  relating  to,  422,  423. 

purchaser's  right  to  covenant  for,  499,  500. 

COVENANT  FOE  PEODUCTION, 

acknowledgment,  substituted  for,  143,  500.    See  ACKNOWLEDGMENTS 

FOR  PRODUCTION. 
benefit  of,  runs  with  land,  658. 
burden  of,  does  not  run  with  land,  658. 
expense  of,  responsibility  for,  143,  144,  583,  593. 
inability  of  vendor  to  give,  does  not  remove  liability  to  produce,  415. 
not  a  blot  on  title,  when,  143,  144,  662, 

663. 
mortgagee  bound  by,  how  far,  420. 

concurring  in  sale  must  give,  as  to  deeds  retained,  583, 

584. 

of  negative  evidence  as  to  title,  purchaser  not  entitled  to,  582. 
purchaser  entitled  to,  on  completion,  142,  499.  500. 

extent  of  the  right,  142. 
stamp  duty  payable  on,  499,  n.  (//). 
vendor  liable  under,  cannot  retain  as  against  purchaser,  582. 
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COVENANTS, 

affirmative  and  negative,  distinguished,  639,  640. 

burden  of,  runs,  when,  659. 
against  underletting,  how  waived,  171,  n.  (Z). 
apportionment  of,  upon  sale  in  lots,  172,  173. 
assignee's,  are  implied,  660. 
benefit  of,  not  affected  by  non-execution  of  conveyance,  679. 

runs  with  land,  when,  643. 
breach  of, 

acquiescence  in,  effect  of,  651,  652,  653,  654. 

assignee  of  mutual  covenants  may  restrain,  693. 

clear,  entitles  to  injunction  without  proof  of  damage,  655. 

continuing,  effect  of,  on  condition  as  to  last  receipt  for  rent,  171. 

damages  for,  awarded  under  Cairns'  Act,  when,  649,  650. 

not  restricted  by  rule  in  Bain  v.  Father g ill,  849. 
liability  for, 

of  devisee  of  covenantor  under  old  law,  678. 

present  law,  678. 

of  equitable  assignee  of  lease  to  lessor,  280. 
of  sub-assignee  of  lease  to  original  lessee,  280. 
not  to  assign,  effect  of,  618. 
past,  purchaser  of  reversion  may  sue  for,  693. 
remedy  for 

equitable,  primarily  injunction,  649. 
how  affected  by  plaintiff's  conduct,  647,  648,  651,  652. 
proper,  action  in  High  Court,  650. 
to  insure,  formerly  a  forfeiture,  171. 

under  L.  P.  Act,  1925  (re-enacting  Conv.  Act,  1881)... 

171,  172. 

vendor  of  leaseholds  must  covenant  against,  what,  496. 
waiver  of,  applies  to  particular  breach  only,  695. 
what,  justifies  entry  by  purchaser  of  reversion,  693. 
burden  of,  never  runs  at  common  law,  640. 

only  runs  of  negative  covenants,  640. 
construction  of  restrictive,  generally  in  favour  of  covenantor,  653. 

to  make  roads,  117,  n.  (c). 
delusive  reference  to,  90. 

destroyed  by  purchase  of  reversion  by  lessee,  695,  696. 
estoppel,  whether  created  by,  689,  690. 
for  payment  to  trustees  of  settlement,  not  satisfied  by  expenditure  on 

settled  land,  836. 

for  perpetual  renewal  of  lease,  249,  n.  (a). 
for  production  of  deeds.    See  COVENANT  FOE  PRODUCTION. 
for  purchase  and  settlement, 

may  create  lien  on  subsequently -acquired  lands,  836. 
non-performance  of  exact  terms  not  material,  835. 
not  satisfied  by  purchase  of  unsuitable  land,  836. 
presumed  to  have  been  performed  by  purchase,  835. 
who  may  enforce,  836. 

for  safe  custody,  undertaking  substituted  for,  by  L.  P.  Act,  1925, 
s.  64. ..143.    See  UNDERTAKING. 
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COVENANTS— continued. 

for  settlement  of  future  interest,  how  voidable  in  bankruptcy,  795, 

796. 

for  title.    See  COVENANTS  FOR  TITLE. 

habendum  subject  to  rent  is  not  covenant  for  payment,  502,  n.  (£). 
implied,  freehold,  on  transfer  of,  1078. 
L.  E.  Act,  1925,  under,  1078. 
L.  P.  Act,  1925,  under,  493  et  seq. 
registered  dispositions,  in,  659,  660. 
rent,  in  case  of  land  subject  to,  659,  660. 
rent-charge,  in  case  of  land  subject  to,  659,  660. 
in  lease  by  mortgagor  under  power  runs  with  reversion,  769,  770. 
how  should  be  noticed,  168,  169. 
runs  with  reversion,  when,  694. 
in  voidable  lease,  lessor  may  sue  or  be  sued  on,  769. 
last  receipt  for  rent  to  be  evidence  of  performance  of,  169. 
L.  P.  Act,  1925,  respecting  implied,  493  et  seq. 
lessor's  right  to,  on  assignment  of  contract  for  lease,  920. 
liability  on,  discharged  by  compulsory  breach  under  statute,  869,  870. 
of  covenantor  after  alienation,  660. 
of  lessor  equitable  assignee  of  underlease,  280. 
of  purchaser  of  one  lot  on  sale  of  building  estate,  when 

other  lots  unsold,  501. 
vendor  need  not  state  whose  is,  115. 
must  be  by  deed,  493. 
nature  of,  if  fatal  to  purchaser's  object  in  buying  should  be  pointed 

out,  88,  89. 

needs  no  particular  form  of  words,  493. 
negative, 

breach  of,  injunction  the  only  remedy,  651,  652. 
constructive  notice  of,  sufficient,  647. 
discretion  of  Court  to  refuse  to  enforce,  908,  909. 
distinguished  from  affirmative,  639,  640. 
implied,  how  far  enforceable,  909,  910. 
instances  of,  running  in  equity,  642. 
new  easement  can  only  be  created  by,  491. 
not  affected  by  rule  against  perpetuities,  642. 

restraint  of  trade,  642,  643. 

notice  of,  liability  of  purchaser,  how  affected  by,  640,  641 . 
principle  of,  running  in  Equity,  640,  641. 

unenforceable  against  purchaser  for  value  without  notice,  647. 
notice  of,  in  deed  not  forming  part  of  title,  purchaser  has  not,  741. 
of  agent  by  deed  renders  him  personally  liable,  839. 
of  lessor  and  lessee  stand  on  special  footing,  640. 
of  purchaser  with  vendor, 

against  user,  agreement  for,  how  secured  in  conveyance,  506,  507. 
may  be  binding  though  he  do  not  execute  conveyance,  507,  679. 
on  purchase  in  consideration  of  annuity,  507. 
of  equity  of  redemption,  502. 
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COY  ENANTS— continued. 

of   purchaser  with  vendor — continued. 

on  purchase  of  freeholds  subject  to  quit  rents  or  covenants,  505. 
of  leaseholds,  502,  504. 

from  executor  or  administrator,  501. 
of  bankrupt  from  trustee,  503,  504. 
of  minerals  to  be  paid  for  by  instalments,  507. 
of  reversion,  502. 
remedies  on,  639  et  seq. 
of  vendor  to  be  entered  into,  with  whom,  501. 

restrictive, 

as  to  user  will  vitiate  sale,  137,  138,  139. 

construction  of,  generally  in  favour  of  covenantor,  653. 

constructive  notice  of,  647,  648,  649. 

discharge  or  modify,  power  to,  656,  657. 

inquiry  should  be  made  for,  1015. 

land  charges,  as,  1032. 

Land  Charges  Act,  1925,  respecting  registration  of,  505,  506,  648. 

modify  or  discharge,  power  to,  656,  657. 

not  in  particulars,  conveyance  cannot  be  made  subject  to,  463. 

not  on  abstract,  conveyance  cannot  be  made  subject  to,  463. 

on  sale  of  building  estate,  643. 

whether  enforced  a  question  of  intention,  643. 

power  of  original  vendor  to  release,  646,  652. 

power  to  discharge  or  modify,  656,  657. 

registration  of,  505,  506,  648. 

vendor  bound  to  enter  into,  as  to  lot  retained  by  him,  117. 
statement  as  to,  must  not  be  misleading,  90,  114,  115,  139,  168. 
summons  under  L.  P.  Act,  1925,  for  deciding,  507. 
to  insure,  173,  174. 
to  settle  after-acquired  property,  how  may  affect  purchaser,  1010. 

not  extended  by  recital,  474. 
usual  in  lease,  168. 

void  as  contrary  to  rule  against  perpetuities,  when,  658. 
what  to  be  contained  in  conveyance,  may  be  decided  on  summons 
under  L.  P.  Act,  1925,  s.  49... 507. 

COVENANTS  FOR  TITLE, 

against  known  defect  should  be  express,  499,  671,  672. 

subsisting  charges  should  provide  for  payment,  499. 
benefit  of, 

runs  with  estate  of  original  covenantee,  661. 

land,  658. 

who  entitled  to,  661. 
bind  whom,  661,  677. 
breach  of, 

action  for,  executor  may  bring,  678. 

tenant  for  life  may  bring,  678. 
trustee   may  bring,   678. 
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COVENANTS  FOE  TITLE— continued. 
breach,  of — continued. 

damages  for,  measure  of,  674  et  seq. 

recovered  by  tenant  for  life  not  apportioned  for 

remainderman,  678. 
when  claimable  in  administration  action,  677,  678. 

executor  can  sue  for,  678. 

not  affected  by  act  of  God,  671. 

remainderman  can  sue  for,  678. 

remedy  for,  in  equity,  662. 

right  of  action  on,  survives  to  whom,  674. 

Stat.  of  Lim.  runs  from  what  date  in  respect  of,  663. 

tenant  for  life  can  sue  for,  678. 

trustee  can  sue  for,  678. 
burden  of,  does  not  run  with  land,  658. 
by  bankrupt,  may  be  dispensed  with,  468. 
by  beneficiaries  on  sale  by  trustees,  495. 
by  joint  tenants,  L.  P.  Act,  1925,  as  affecting,  497. 
by  mortgagor  concurring  in  sale  by  mortgagee,  498. 
by  tenant  for  life,  496. 

by  tenant  in  common,  L.  P.  Act,  1925,  as  affecting,  497. 
by  trustees,  generally,  77,  175,  497,  498. 

condition  as  to,  is  usual,  128. 
condition  as  to  absence  of,  662. 
Crown  gives  no,  498. 
estoppel  does  not  create,  475,  509. 
examination  of,  on  examination  of  deeds,  425. 
extent  of,  494,  672,  673. 

for  freedom  from  incumbrances,  how  broken,  666,  667,  668. 
for  further  assurance, 

applies  to  disentailing  assurance,  how  far,  672. 

how  broken,  672,  673. 

time  allowed  for  performance  of,  673. 
for  production.    See  COVENANT  FOR  PRODUCTION. 
for  quiet  enjoyment, 

"acts"  and  "defaults,"  distinction  between,  in,  669,  670. 

breach  of,  is  question  of  fact,  666. 

effect  of,  667,  668. 

how  broken,  667   et  seq. 

is  independent  covenant,  666,  n.   (A). 

not  a  warranty  to  use  land  for  any  purpose,  669,  670. 

not  enforced  by  injunction  against  illegal  distress  by  vendor,  662. 
for  right  to  convey, 

how  broken,  664. 

how  restricted,  665. 

purchaser  may  sue  upon,  before  disturbance,  665. 
for  validity  of  lease,  construction  of,  664,  665. 
"  give,"  "  grant,"  do  not  imply,  508. 
implied,  as  to  leaseholds,  when,  508,  n.  (t),  509,  510. 
implied  by  L.  P.  Act,  1925... 493  et  seq. 

by  beneficial  owner,  494. 

extent  of,  494. 
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COVENANTS  FOR  TITLE— continued. 
implied  by  "demise,"  508. 

recital,  when,  508,  509. 

in  conveyances  under  L.  C.  C.  Act,  by  word  "grant,"  508. 
incumbrances  covered  by  vendor's,  purchaser  may  discharge  out  of 

purchase-money,  685. 

meaning  of  particular  expressions  in,  669  et  seq. 
mortgagee  cannot  release,  as  against  mortgagor,  677. 
on  sale  of  leaseholds  in  lots  by  way  of  underlease,  496. 

whether    should    extend    to    breaches    before 

vendor's  title,  496. 
to  railway  company,  495. 
relieved  against  in  equity,  when,  678,  679. 
restrictive  words  in,  construction  of,  673  et  seq. 
solicitor  liable  for  allowing  improper,  493. 

COVERTURE.     See  MARRIED  WOMAN. 

conditions,  imposing  restraint  on  alienation,  how  far  valid,  21. 
fraud  not  relieved  against  by,  15,  716. 

CREDITOR, 

assisting  in  preparation  of  fraudulent  settlement,  795. 

deed  for  benefit  of,  Deeds  of  Arrangement  Act,  1914,  relating  to, 

785,  1029. 
not  fraudulent  under  13  Eliz.  (now  L.  P.  Act,. 

1925,  s.  172),  791. 
not  parties  to   it,  revocable,  784. 
principle  governing,  784. 

execution,  purchase  by,  of  property  taken  under  execution,  good,  39. 
judgment.     See  JUDGMENT. 

of  purchaser  entitled  to  relieve  against  vendor,  on  what  terms,  267- 
purchase  by,  of  bankrupt's  estate,  voidable,  37. 
right  of  single,  to  insist  on  sale,  51. 
rights  of,  against  fraudulent  settlement  not  barred  till  debt  is,  794, 

795. 

time,  what  allowed  to,  for  impeaching  sale,  46,  47. 
vendor's  lien,  postponed  to,  606. 

what,  may  impeach  fraudulent  settlement  under  13  Eliz.,  793,  794, 
795. 

CRIMINAL  PROCEDURE  ACT,  1865, 

proof  of  instrument,  where  not  attested,  under,  310. 

CRIMINAL  PROCEEDINGS, 

unstamped  document  evidence  in,  242. 

CROPS, 

agreement  for  sale  of, 

after  severance,  not  within  sect.  40  of  L.  P.  Act,  1925... 207- 
between  outgoing  and  incoming  tenants  may  be  parol,  208. 
by  landlord  to  incoming  tenant  must  be  in  writing,  208. 
emblements  may  be  by  parol,  207,  208. 
growing,  must  be  in  writing,  206. 
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CROPS — continued. 

condition  for  taking  over,  by  purchaser,  130. 
purchaser  entitled  to,  from  completion,  130. 
Sale  of  Goods  Act,  1893,  how  affected  by,  206. 
tenant  in  common  need  not  account  for,  819. 
vendor  entitled  to,  till  date  of  completion,  268. 
in  possession  may  cut,  268,  951. 

must  account  to  purchaser  for,  268,  951. 

CROWN, 

Act  of  Parliament  not  naming,  does  not  bind,  412. 
allowances  not  made  on  ejectment  by,  1027,  1028. 
covenants  for  title,  not  given  by,  498. 
debts,  law  relating  to,  1027,  1028. 

estates  granted  by,  abstract  on  sale  of,  how  framed,  294. 
grant  of  several  fishery  in  tidal  waters,  bad  since  Magna  Carta,  391. 

reverting    to    Crown,    goodr 

391,  n.  (&). 
grant  presumed,  when,  320. 

of  manor,  320. 
proved,  how,  315. 
to  fluctuating  body  raises  presumption  of  incorporation,  24,. 

n.  00. 
vendor  must  protect  himself  from  production  of,  167. 

state  place  for  inspection  of,  417. 
lien  of,  extent  of,  1027. 

position  of  servant  of,  distinguished  from  that  of  agent,  841. 
purchase  by  lunatic,  when  set  aside  by,  28. 
rights  of,  against  estates  of  aliens,  25. 
soil  of  inland  fresh  water  lakes  does  not  belong  to,  392. 
Stat.  of  Lim.  does  not  apply  to,  412. 
tidal  river  bed,  title  to,  extends  how  far,  391. 

is  subject  to  public  right  of  navigation,  391 

392. 

vested  in,  unless  granted,  391. 

title  by  adverse  possession  against,  may  be  forced  on  purchaser,  412, 
n.  (0- 

CROWN  LANDS  ACTS, 

certified  copies  under,  313,  n.  (»). 
conveyances  under,  587. 
registration  under,  587. 

Woods  and  Forests  Commissioners,  effect  of,  on  conveyances,  &c. 
from,  726. 

CROWN  SUITS  ACTS,  412. 
CUJUS  EST  SOLVM,  etc.,  110. 


D. — VOL.    II. 


35 


1150  INDEX. 

CULTIVATION, 

vendor  in  possession  liable  to  maintain,  562. 

CURTESY, 

estate  by,  abolished  by  Administration  of  Estates  Act,  1925... 322. 

CUSTODY, 

of  deeds.    See  COVENANT  FOB  PRODUCTION;  TITLE  DEEDS;  UNDER- 
TAKING. 
proper,  what  is,  of  documents  for  purpose  of  evidence,  309,  n.  (I). 

CUSTOM, 

as  to  right  to  light,  of  no  effect  since  Prescription  Act,  358,  359. 

condition  not  construed  so  as  to  contravene,  103. 

contract  explainable  by  evidence  of,  862. 

local  mining,  113,  n.  (y). 

notorious,  need  not  be  disclosed  by  particulars,  113. 

of  manor, 

evidence  of,  315. 

parson  and  churchwardens  are  by,  corporation  to  purchase  land,  24. 
timber,  meaning  of,  interpreted  by  custom,  131,  132. 

CUSTOMAEY  FEEEHOLDS, 

enfranchised,  right  of  purchaser  of,  to  call  for  title  to  enfranchise, 
289,  290. 


DAMAGES, 

against  grantee  of  riparian  owner  only  if  damage  proved,  376. 

one   joint   tenant   purporting   to   deal    with   entirety,    only 

remedy,  887. 

agent  liable  in,  for  want  of  authority  to  contract,  840. 
auctioneer,  when  liable  to  purchaser  in,  180,  181.     See  AUCTIONEER. 
condition  for  liquidated,  in  lieu  of  deposit,  164. 
costs  of  defending  action  on  covenant  recoverable  as,  505,  n.  (o). 
for  alteration  of  property  by  vendor,  measure  of,  269. 
for  breach  of  contract, 

condition  as  to,  no  defence  to  specific  performance,  921. 
inability  to  recover  at  law,  how  far  a  defence  to  specific  per- 
formance, 921,  922. 
inadequacy  of,  as  remedy,  is  foundation  of  specific  performance, 

877. 
not  recoverable  formerly  in  equity,  876. 

in  the  alternative,  when,  877. 

recoverable  in  equity,  in  lieu  of  or  as  well  as  specific  perform- 
ance, 877. 

on  sale  of  chattels,  what,  845. 
recovery  of,  defence  to  action  on  contract,  869. 

specific   performance,  how   far,  952. 
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DAMAGES— continued. 

lor   breach  of  contract — continued. 
right  to,  of  purchaser, 

after  conveyance,  in  what  cases,  684,  685. 
at  law,  837. 
what,  843,  844. 
right  to,  of  vendor, 

condition  for  forfeiture  of  deposit  does  not  destroy,  851. 
descends  to  his  representatives,  851. 
where  purchaser  is  in  possession,  851. 
when  recoverable  on  summons  under  L.  P.  Act,  1925,  s.  49  (1), 

850. 
for  breach  of  covenant  for  title, 

not  apportioned  for  remainderman,  678. 
when  claimable  in  administration  action,  677,  678. 
for  deficiency  on  re-sale,  164. 

deposit  calculated  in  estimating,  164. 
forfeiture  of  deposit  no  bar  to,  164,  165. 
for  vendor's  delay,  unliquidated,  not  granted,  961 ; 
for  interference  with  access  to  adjoining  road  or  river,  371,  n.  (</). 
for  loss  of  bargain,  purchaser  cannot  recover,  845,  846. 
exceptions  to  rule  of  Flureau  v.  Thornhill,  845  et  seq. 
rule  applies  to  damages  for  delay  as  well  as  non-performance, 

849. 

where  performance  would  be  breach  of  trust,  849. 
rule  confined  to  cases  of  contract,  849. 
rule  established  by  Bain  \.  Fothergill,  847,  848. 
for  misrepresentation,  none  in  equity  on  rescission,  97. 
for  prior  act  of  vendor,  purchaser  may  recover,  after  conveyance  697. 
for  subsidence,  right  to,  arises  when,  382. 
in  lieu  of  injunction, 

awarded  where  acquiescence  has  barred  right  to  injunction,  652. 
under  Lord  Cairns'  Act,  when,  649  et  seq. 
liquidated,  difference  between,  and  penalty,  164,  n.  («). 
measure  of, 

in  action  on  covenants  for  title,  674  et  seq. 
may  exceed  purchase-money,  677. 
on  lease  granted  without  title,  675. 
under  Jud.  Act,  1925. ..876. 

DATE, 

priority  may  be  given  by  notice  according  to,  1012. 

DEAN  AND  CHAPTER, 

on  sale  by,  time  is  of  essence  of  contract,  429,  n.  (;;)•' 

DEAN  FOREST, 

mining  customs  of,  113,  n.  (y). 

35  (2) 
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DEATH, 

after  certificate  absolute,  of  purchaser  from  Court,  991. 
before  certificate  absolute,  of  highest  bidder  on  sale  by  Court,  988. 
before  completion,  of  either  party  does  not  avoid  contract,  271,  857. 
before  completion,  of  purchaser,  rights  of  representatives  on,  276 

ft  »eq. 

before  completion,  of  vendor,  rights  of  representatives  on,  274  et  seq. 
certificate  of,  purchaser  need  not  accept  as  evidence,  346. 
declarations  as  to   how  far  evidence,  347.     And  see  PEDIGREE. 
effect  of,  within  twelve  months  of  disposition,  on  liability  to  estate 

duty,  1064,  1065. 
evidence  of,  burial  register  is  proper,  345. 

what  required  by  Bank  of  England,  318,  n.   (a), 
of  annuitant  pending  contract,  effect  of,  269. 
of  cestui  qt!c  rie,  pending  contract,  effect  of,  269. 

proof  of,  341. 

of  husband,  effect  of,  on  contract  to  sell  wife's  chattels  real.  11. 
of  tenant  for  life,  pending  contract,  effect  of,  269. 
presumption  of, 

arises  in  Scotland  after  seven  years,  339,  n.  (a), 
between  rival  claimants,  how  raised,  340  et  seq. 
by  non-receipt  of  tidings,  341. 

evidence  required  that  all  inquiries  have  been  made,  341. 
between  rival  claimants  not  applicable  as  between  V.  &  P..  342. 
between  V.  &  P.  depends  on  circumstances  of  case,  339. 

does  not  arise  after  seven  years,  339,  340. 
of  steward  of  manor,  on  sale  of  copyholds,  308,  n.  (y). 
of  time  of,  341,  342. 

none  at  law,  343. 
without  issue,  proof  of,  343,  344. 

DEATH  DUTIES.    Sec  ESTATE  DOTY,  &c. 

DEBENTUEE-HOLDERS'  ACTIONS, 
sale  by  Court  in,  973. 

DEBT, 

action  for,  when  lies,  405. 

compensation  payable  by  R.  Co.  is  not,  855. 

conveyance  in  consideration  of,  is  liable  to  stamp  duty,  476,  477. 

DEBTORS  ACT,  1869, 

liability  of  auctioneer  under,  182. 

DECEIT, 

action  of,  against  stranger,  what  will  found,  96. 

vendor,  what  will  found,  96. 
misrepresentation  sufficient  for,  is  ground  for  setting  aside 

after  completion,  679  et  seq. 
principles  of,  96. 
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DECEPTIVE.    See  MISDESCRIPTION;  MISREPRESENTATION. 

plan,  reference  to,  in  particulars,  is  fatal,  108,  114,  1$4,  135. 
statements,  as  to  occupancy,  107,  n.  (a), 
in  particulars,  are  fatal,  107. 

DECLARATION, 

by  dead  relatives  admissible  to  prove  failure  of  issue,  343,  344. 
as  to  pedigree,  347,  348. 

who  are  relatives  in  this  reference,  347. 

by  husband  and  wife  inadmissible  to  prove  non-intercourse,  336. 
by  party  in  the  same  interest  admissible,  352. 
by  strangers  acquainted  with  family,  348. 
must  be  made  ante  litem  mote  in,  to  be  admissible,  351. 
of  iden'tity  of  parties  should  accompany  extracts  from  registers,  345. 
of  trust  must  be  signed  by  beneficial  owner,  821,  822. 
parol,  varying  particulars,  effect  of,  104. 
recitals,  when  treated  as,  352,  353. 
statutory, 

by  vendor,  value  of,  queer -e,  329. 

copy  of  should  accompany  abstract,  301. 

defect  in  evidence  may  be  supplied  by,  147,  148. 

of  identity,  acceptance  of,  may  waive  strict  right,  440,  441. 

of  non-exercise  of  power,  whether  claimable,  326. 

of  non-payment  of  land  tax,  not  evidence  of  redemption,  353, 
354. 

particulars  of,  should  be  stated  in  conditions,  147. 

purchaser  entitled  to,  that  vendor  has  no  other  evidence  than  that 

specified,  154. 

what,  admissible  to  prove  purchase  out  of  trust  moneys,  832,  833. 
rebut  resulting  trust,  827,  828. 

DECEEE.     See  ORDER. 

for  foreclosure.    See  FORECLOSURE. 

for  specific  performance.     See  SPECIFIC  PERFORMANCE. 

of  nullity.     See  NULLITY. 

DEED, 

accidental  insertion  in,  of  clause  contrary  to  agreement,  effect  of,  617. 

ancient,  construed  by  reference  to  modern  usage,  330. 

appointment  by,  power  of,  execution  of,  715. 

attesting  witness  has  not  notice  of  contents  of,  756,  757. 

blank,  effect  of  filling  up,  after  execution,  240,  n.  («)• 

charge  on  registered  land  made  by,  1077. 

corporation  executing,  323,  324,  571. 

covenant    for   production    should   include    what,    499    et   scq.     See 

COVENANT  FOR  PRODUCTION. 
creditors,  for  benefit  of,  registration  of,  785. 
defective,  proof  of,  how  far  supplied  by  presumption,  320. 

relief  on,  when  afforded,  688. 
delivery  of,  what  constitutes,  512. 
disentailing,  enrolment  not  required  for,  690. 
search  for,  1038. 
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DKKD — continued. 

enrolled,  how  proved,  311. 

in  Central  Office,  copy  when  evidence  of,  313. 

evidence  of  enrolment  of,  313. 

erasures  in,  presumed  to  have  been  prior  to  execution,  425. 
execution  of,  by  attorney,  mode  of,  513. 

how  far  necessary  to  give  remedy  on  covenant,  507, 679. 
irregular,  gives  purchaser  notice  of  fraud,  751. 
formalities  of,  presumed,  322. 
from  proof  of  signature,  323. 
rule  applies  to  all  written  documents,  323. 
mutilation  of,  does  not  render  inadmissible,  323. 
notice  of,  forming  part  of  title  gives  purchaser  notice: 

of  all  he  might  have  learned  on  examination,  741,  743,  744,  753. 
of  its  deposit  on  mortgage,  741,  744. 
of  arrangement,  of  registration  of,  1028,  1029. 
of  infant,  effect  of,  2,  n.  (a), 
of  lunatic,  how  impeached,  7. 
of  married  woman.    See  ACKNOWLEDGMENT  BY  MARRIED  WOMAN,  and 

MARRIED  WOMAN. 
produced  as  negative  evidence,  purchaser  not  entitled  to  custody  of, 

582. 

production  of,  before  commencement  of  title,  88. 
proof  of,  309  et  aeq. 
rectification  of,  failing  to  carry  out  common  intention,  617. 

for  mutual  mistake,  617. 
registered,  purchaser  has  notice  of,  743. 

registration  of,  under  Deeds  of  Arrangement  Act,  1914... 785. 
signature  as  well  as  sealing  required  for,  512,  570. 
stamps  obliterated  on,  presumed  to  have  been  correct,  324. 

on  lost,  presumed  to  have  been  proper,  324. 
statutory  forms  as  to,  compliance  with,  no  presumption  of,  324. 
e.g.,  enrolment  of  charity  conveyance,  324. 

surrender  of  estate  to  make  recovery  valid,  324. 
supplemental,  effect  of  making,  473. 

DEEDS  OF  ARRANGEMENT  ACT,  1914, 
effect  of,  1029. 

DEFAMATION, 

of  title,  when  action  lies  for,  101. 

DEFAULT, 

account  on  footing  of,  when  allowed  against  purchaser  on  eviction, 

798  et  seq. 
condition  for  payment  of  interest  in  case  of  purchaser's,  effect  of,  125, 

126. 

meaning  of  in  covenant  for  title,  670. 

of  purchaser,  renders  him  liable  for  interest,  542.     See  INTEREST. 
of  vendor,  relieves  purchaser  from  notice  of  appropriation,  542,  543. 

See  INTEREST. 
remedies  of  purchaser  at  law  on  vendor's,  837  et  set). 
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DEFAULT— continued. 
wilful  default, 

account  on  footing  of,  when  allowed  against  vendor,  543,  562, 

563,  631,  683. 
of  vendor  alone,  prevents  interest  from  running,  125,  126,  551, 

554. 
what  is,  126,  n.  (e),  554. 

delay  from  adverse  claim  is  not,  557. 

going  abroad  just  before  date  for  completion,  556. 

imperfect  title  is  not,  554  et  seq. 

wilful  and  unnecessary  delay,  554. 

DEFECTS.    See  LATENT;  PATENT. 

acts  of  ownership  after  discovery  of,  effect  of,  446. 
compensation  for  assessable,  purchaser  entitled  to,  567.     See  COM- 
PENSATION. 

what  are  assessable,  567,  568. 

compensation  forced  on  purchaser  for  what,  941,  942. 
concealed,  acceptance  of  title  does  not  include,  440. 
concealment  of,  from  agent,  renders  vendor  liable  for  misrepresenta- 
tion, 85,  86. 

prevents  vendor  from  rescinding,  163. 
contract  avoided  by  what,  110. 

contract,  not  avoided  by,  if  clearly  stated,  149  et  seq. 
defence  to  specific  performance,  what  are,  934  et  seq. 
in  execution  of  power,  what  may  be  supplied,  714. 
in  title.    See  SPECIFIC  PERFORMANCE;  TITLE. 
knowledge  of,  evidence  of,  when  admissible,  105,  106,  109,  940,  941. 

immaterial,  if  good  title  contracted  for,  942. 
known,  covenant  against,  must  be  express,  499,  671,  672. 
on  sale  by  Court, 

Court  will  not  conceal  by  special  conditions,  982. 
entitle  purchaser  to  be  discharged,  when,  991,  992. 
reconveyance  ordered  for,  on  what  terms,  682. 
remedies  of  purchaser  for,  after  completion,  679  ei  seq. 
vendor  must  not  conceal,  or  divert  attention  from,  84. 

DEFENCE, 

of   purchase   for   value  without  notice,   when   available,   708.    See 

PURCHASER  FOR  VALUE  WITHOUT  NOTICE. 
should  state  true  terms  of  agreement,  899,  900. 
Statute  of  Frauds  is  not,  to  parol  in  defendant's  favour,  898. 
to  action  for  specific  performance, 

non-performance  by  plaintiff  of  collateral  agreement  is  not,  904r 

905. 

omission  of  term  of  contract  by  consent  is  not,  905. 
part  performance  of  subsequent  parol  variation  is,  905. 
to  action  on  bill  or  note  for  purchase-money  by  vendor,  what  is,  858. 
contract  at  law,  867  et  seq. 

impossibility  of  performance,  869,  870. 
invalidity  of  contract,  867,  868. 
release  of  Breach,  869. 
waiver  of  contract,  868. 
I.O.U.  for  purchase-money,  vendor's  default  is,  837. 
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DEFENCE  ACTS, 

limited  owner  may  sell  under,  3,  n.  (&),  10,  n.  (A). 

DEFENDANT, 

mistake  due  to  carelessness  of,  enforcement  of  contract  when,  913, 

n.  (y). 

DEFICIENCY, 

compensation  for,  564  et  seq. 

effect  of  condition  against,  565. 
knowledge  on,  565. 

how  far  covered  by  qualifying  expression,  565,  567. 
in  proof  of  document,  how  far  supplied  by  presumption,  321,  322. 
of  evidence  of  identity,  how  far  covered  by  ordinary  condition,  154. 
on  re-sale,  condition  providing  for,  proper,  164. 

DEFINITIONS.    See  under  WORDS. 

DELAY, 

by  public  company,  remedy  of  landowner  for,  873. 

by  vendor,  not  ground  for  unliquidated  damages,  961. 

condition  for,  how  framed,  125. 

costs,  how  affected  by,  949,  n.  (r). 

defence  to  specific  performance,  when,  948,  949,  950. 

in  claim  for  compensation,  effect  of,  559,  560. 

in  completion, 

arising  from  title  does  not  entitle  purchaser  to  damages,  849. 

may  be  cured  upon  reference,  432,  433. 
"  from  whatever  cause,"  interest  payable  for,  125,  551,  552. 
interest,  when  payable  by  purchaser,  542  et  seq.    See  INTEREST. 
purchaser  acceding  to,  cannot  appropriate  purchase-money,  550. 
shown  on  abstract,  must  be  promptly  objected  to,  436,  437. 

purchaser  should  rescind  on  delay  becoming 

certain,  436,  437. 
wilful,  by  vendor  relieves  purchaser  from  interest,  554,  555. 

may  avoid  contract,  432. 
in  delivery  of  abstract,  effect  of,  123,  302. 

letter,  arising  in  post  office,  effect  of,  218. 

in  reply  to  offer,  effect  of,  218. 
in  payment  of  annuity,  where  it  is  consideration  for  sale,  270. 

purchase-money,  vendor's  remedies  for,  952. 
in  sale  by  trustees,  purchaser  should  inquire  into,  57. 

rights  of,  c.  q.  t.  for,  57,  58. 
in  setting  aside, 

family  arrangement,  626. 
voidable  transaction,  effect  of,  632. 

amounts  to  confirmation,  when,  46,  47. 

infant,  when  barred  by,  26. 

less  period  allowed  than  Stat.  of  Lim.,  46. 

poverty,  how  far  excuse  for,  48. 

remedy  may  be  barred  by,  while  right  subsists,  632. 
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DEL  A  Y — con  tinned. 

in  suing  on  covenants, 

bars  relief,  when,  654. 

ground  for  giving  damages,  not  injunction,  when,  651. 
reference  before  trial  precluded  by,  956. 

DELEGATION, 

of  sale  by  auctioneer,  improper,  179. 

DELIVERY, 
of  abstract, 

condition  as  to,  123. 
neglect  of,  effect  of,  302. 
not  part-performance,  892. 
on  sales  by  Court,  how  obtained,  991. 
waiver  of,  not  waiver  of  objections,  440. 
of  deed,  presumption  of,  322,  323. 

what  constitutes,  512. 

of  deeds,  by  mortgagee  to  mortgagor,  effect  of,  on  priority,  719  et  seq. 
can  be  enforced  outside  Equity  under  Jud.  Acts,  709. 
how  far  enforced  against  bond  fide  purchaser  without  notice, 

708,  709. 

written  direction  as  to,  may  constitute  agreement,  211. 
of  land  in  execution.     See  JUDGMENT. 
of  possession,  part-performance,  how  far,  889,  890. 

to  purchaser  does  not  affect  vendor's  lien,  606. 

DEMISE.    See  LEASE. 

use  of  word,  implies  covenant  for  title,  when,  508. 
what  amounts  to  a,  202,  n.  (s). 

DENIAL, 

of  claim  on  estate  binds  party  making  it,  91,  1011. 

DENIZATION, 

effect  of,  25,  26. 

letters  of,  may  still  be  granted,  26. 

DEPOSIT, 

action  for,  after  default  on  notice  to  complete,  need  not  be  brought, 

434. 
auctioneer, 

cannot  deduct  commission  out  of,  on  interpleader,  183. 

costs  out  of,  on  interpleader,  184. 
entitled  to  interest  on,  184. 

insolvency  of,  vendor  bears  loss  of,  arising  from,  186. 
is  stakeholder  of,  182,  843. 
may  be  sued  for,  843. 
may  interplead  as  to,  183. 
may  pay  into  Court  under  T.  Act,  184. 

to  vendor  after  completion,  184. 
not  vendor's  agent  in  respect  of,  843. 
payment  to  solicitor  having  conduct  of  sale,  by,  182,  183. 
should  not  be  defendant  in  action  for  specific  performance  where, 
small,  183. 
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DEPOSIT— eon  tinned . 

by  railway  company, 

application  for,  how  made,  453,  n.  (f). 
landowner  has  no  lien  upon,  for  costs,  454. 

when  entitled  to,  453,  n.  (»). 

lien  for  unpaid  purchase-money  not  precluded  by,  458. 
mortgage  on  land  must  be  covered  by,  454. 
must  be  for  price  of  whole  house  under  sect.  92... 257. 

include  fixtures,  258,  n.  (&). 

not  applicable  for  payment  of  mortgage  on  lands,  454. 
payment  out  of, 

consent  of  landowner  to,  453,  n.  (&)• 
landowner  entitled  to  costs  on,  453,  454. 
not  made  to  company  without  notice  to  landowner,  453. 
remains  as  security  for  performance  of  bond,  453. 
to  be  for  value  of  all  land  in  notice  to  treat,  451,  452. 
made  before  entry,  451. 
how,  451. 

within  what  time,  452. 
certificate,  of,  lien  created  by,  1069. 
charge  certificate,  of,  lien  created  by,  1069. 
cheque  for,  when  void,  196. 
condition  for, 

forfeiture  of,  does  not  destroy  vendor's  right  to  damages,  851. 
payment  and  investment  of,  122,  123. 

of  liquidated  damages  in  lieu  of,  164. 
forfeiture  of, 

after,   and   re-sale,   vendor   cannot   sue   for   original   purchase- 
money,  164,  165. 

may  be  made  in  absence  of  condition,  164. 
no  bar  to  action  for  damages,  164. 
interest  on, 

purchaser  entitled  to,  on  its  return,  558. 

not  liable  for,  558. 

recoverable  in  action  for  damages  on  contract,  844. 
on  rescission,  when,  843. 

under  L.  P.  Act,  1925,  s.  49  (1)...850,  n.   (a), 
investment  of,  purchaser  not  affected  by,  196. 

except  in  sale  under  Court, 

196. 

lien  created  by,  of  charge  certificate,  1069. 
lien  for,  purchaser  has,  where  no  title  shown,  448. 

will  be  declared,  97. 

not  only  part  payment,  but  also  earnest  of  performance,  164,  194. 
of  deeds  forming  part  of   title,  purchaser   not   inquiring   for,   has 

notice  of,  741,  744. 

on  sale  by  Court,  condition  as  to  return  of,  and  discharge  of  pur- 
chaser, 993,  994. 

person  appointed  to  receive,  983. 
security  for,  983. 
part  payment  is,  194. 
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DEPOSIT— con  tiitued. 
payment  of, 

full,  should  be  made,  181. 
may  be  by  cheque,  122,  123,  182,  196. 
must  not  be  by  bill,  182,  195,  196. 
should  be  in  cash,  182,  195,  196. 

to  agent  must  be  made  at  time  and  in  manner  specified,  182,  195. 

should  not  be  made  without  authority,  182,  194,  195. 

procured  by  false  statement  may  amount  to  obtaining  money  by  false 

pretences,  99. 
purchaser, 

cannot  elect  to  forfeit,  and  avoid  contract,  194. 
entitled  to,  may  resist  action  on  cheque,  196. 
forfeits,  if  he  fails  to  perform  contract,  860. 
from   voluntary  settlor  may  recover,  886. 
may  recover,  after  rescinding  for  vendor's  default,  837. 
on  contract  going  off,  184. 
where  vendor  has  no  title,  in  some  cases,  159. 
with  damages  for  breach  of  contract,  837. 
must  not  set  off,  in  account  with  vendor,  195. 
receipt  for,  may  satisfy  L.  P.  Act,  1925,  s.  40... 212. 

not  unless  it  shows  its  relation  to  whole  purchase-money,  222. 
retnrn  of, 

not  necessary  after  default  on  notice  to  complete,  432. 
ordered  on  rescission  for  misrepresentation,  99. 

on   summons  under   L.  P.   Act,   1925,  s.   49    (1)...850, 

n.  (a),  859,  960. 

purchaser  entitled  to,  on  contract  going  off,  184. 
taken  into  account  in  assessing  damages,  164,  165. 
vendor  may  hold,  paid  by  bankrupt  against  trustee  in  bankruptcy, 

725. 

solicitor  of,  holds,  as  vendor's  agent  not  as  stockholder,  195, 
843. 

DEPRECIATORY, 

condition  as  to  absence  of  covenant  for  title,  not,  662. 

want  of  stamps  and  registration  may  be,  168. 
conditions, 

not  to  be  used  by  fiduciary  vendors,  64,  65,  175  et  aeq. 
use  of,  when  an  objection  to  title,  175,  176. 
what  are,  64. 

not,  64,  65. 

remarks  by  purchaser,  effect  of,  100,  101. 
special  conditions,  if  necessary,  are  not,  175 — 177. 

power  to  sell  under,  does  not  authorize,  176. 
unless   necessary,  are,    175 — 177. 
DERBYSHIRE, 

mining  customs  of,  113,  n.  (y). 

DESCENT, 

of  legal  estate  on  death  of  vendor  before  conveyance,  274,  275. 
presumption  that  person  last  entitled  was  stock  of,  335. 
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DESCRIPTION, 

accurate,  though  misleading,  not  misdescription,  134,  13d. 
condition  as  to  identity  does  not  meet  erroneous,  154. 
in  particulars.    See  PARTICULABS. 
of  parcels,  by  reference  to  occupancy,  effect  of,  480. 
full,  not  affected  by  subsequent  error,  480. 
particular  controls  general,  480,  841. 
of  parties  in  conveyance,  469,  470. 
of  writer  is  not  signature  to  contract,  233. 
specific,  in  devise,  when  limited  to  date  of  will,  277. 
what  insufficient  within  L.  P.  Act,  1925, 
of  parties, 

"  intending  lender,"  215. 

"  vendor,"  unless  described  in  writing  connected  with  con- 
tract, 215,  216. 
"  your  client,"  in  letter  to  solicitor,  215. 

what  sufficient  within  L.  P.  Act,  1925,  a.  40  (replacing  Statute 

of  Frauds,  s.  4), 
of  parties, 

"  by  direction  of  the  proprietor,"  216. 

endorsed  on  envelope,  connected  with  enclosed  letter,  217. 

letter,  217. 

"  executor  of  A.  B.,"  216. 

supplied  by  writing   connected  with  contract,  216. 
"  the  vendor,"  if  described  in  writing  connected  with  con- 
tract, 216. 

"trustees  selling  under  a  trust  for  sale,"  216. 
of  the  property,  218  et  aeq. 

may  be  aided   by  parol  evidence,  219. 

DESTRUCTION, 

of  conveyance,  vendor  must  execute  duplicate,  673. 
of  deeds,  effect  of,  on  title,  141. 

liability  of  mortgagee  for,  421,  422. 
of  estate.    See  DETERIORATION. 

DETERIORATION, 

accidental,  after  contract,  purchaser  bears,  269,  270,  987,  990. 

by   purchaser  in   possession,  remedy   for,   953.     See  PURCHASER   IX 

POSSESSION. 

when  restrained,  955,  956. 

trustee  liable  for,  on  his  purchase  being  set  aside,  44. 
vendor  liable  after  contract  for,  what,  266,  269,  561. 

whether  as  mortgagee  in  possession,  queer e,  563. 

DETERMINABLE, 

interest,  purchaser  from  Court  bears  loss  of,  before  certificate  ab- 
solute, 987. 

when  sold,  should  be  so  described,  112. 
nature  of  property  sold  makes  time  essential,  429. 
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DEVISE, 

by  specific  description, 

applicable  at  death,  but  not  at  date  of  will,  277. 

of  land  subject  to  option  of  purchase  in  strict  settlement,  effect 

of,  275. 
general, 

effect  of,  on  lands  contracted  for,  274,  275. 

to  be  sold,  275. 
insufficient  root  of  title,  295. 

of  estate  bought  in  child's  name  may  put  nominee  to  election,  831. 
specific,  ineligible  root  of  title,  295. 

DEVISEE, 

estopped  from  denying  testator's  title,  410,  411. 
in  remainder  dealing  with  expectancy,  what  relief  granted  to,  623. 
of  covenantor,  how  far  bound  by  administration  action,  678. 
liability  of,  under  old  law,  678. 

present  law,  678. 

of  purchaser,  dead  before  completion,  power  of  disposition  of,  276. 
of  vendor, 

rights  of,  how  affected  by  Wills  Act,  277. 
•  specific,  rights  of,  275. 

DEVON, 

mining  customs  of,  113,  n.  (y). 

DILAPIDATIONS, 

after  contract  vendor  liable  for,  562,  563. 

on  what  footing,  562  et  seq. 
compensation  for,  562  et  seq. 

DILIGENCE, 

vendor  bound  to  use,  in  describing  property,  134. 

DIMENSIONS, 

misstatement  as  to,  may  be  too  large  for  compensation,  even  at  suit 

of  purchaser,  133. 
what  is  material,  139. 
should  be  accurately  stated  in  the  particulars,  114. 

DIRECTION, 

for  payment  of  purchase-money  to  stranger,  when  irrevocable,  193- 
in  creditor's  trust  deed,  when  revocable,  784. 

DIRECTOR, 

power  of,  to  contract  on  behalf  of  company,  238. 

purchase  by,  from  company  voidable,  32. 

transfer  of  shares  to  child  as  qualification  for,  831,  n.  (p). 

DISABILITY.  See  LIMITED  OWNERS. 
L.  R.  Act,  1925,  relating  to,  1072. 
powers  of  Court  under  L.  R.  Act,  1925. ..1072. 
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DISCHARGE, 

inability  to  give,  for  purchase-money,  a  defect  in  title,  284. 
of  incumbrances.    See  INCCMBRANCE. 
of  purchaser  on  certificate  against  title,  963. 

trustee's  receipt,  when  a  good.      See  INTENTION  ;  PcBCHASE-MONEY ; 
RECEIPT. 

DISCLAIMER, 

by  trustee,  dispenses  with  his  concurrence  in  exercise  of  trust,  533. 

effect  of,  on  exercise  of  power,  533,  534. 

by  trustee  in  bankruptcy,  272  et  seq.,  882,  n.  (*),  1071,  n.  (o). 
of  leaseholds  or  onerous  property,  272,  273,  887. 
powers  of  Court  as  to,  503. 
purchaser  preventing,  how  far  liable  to  covenants, 

504. 

relieves  trustee  from  date  of  vesting,  5X)4. 
unsaleable  property,  272. 

infant  electing  to  avoid  contract  must  execute,  26. 
of  power  by  trustees  or  personal  representatives,  533,  534. 

DISCLOSURE, 

duty  of  purchaser  as  to,  generally,  100. 

solicitor  acting  for  both  parties,  as  to,  306. 

vendor  as  to,  extends  only  to  material  facts,  90. 
of  change  between  offer  and  acceptance,  proper,  97,  98. 
of  defects  by  vendor,  83  et  seq.     And  see  DEFECTS. 
of  facts,  does  not  require  legal  effect  to  be  stated,  151. 
of  incumbrances,  how  far  necessary  from  incumbrancer,  1011. 
of  nature  of  tenancies,  95. 

of  professional  confidence  not  allowed,  763,  764. 
of  value  by  purchaser  unnecessary,  99. 
vendor  unnecessary,  87. 

DISCONTINUANCE, 

of  user,  is  not  adverse  interruption,  396. 

DISCOVERY, 

against  purchaser  for  value  without  notice,  708. 

DISCRETION, 

of  trustees, 

as  to  mode  of  investment,  81. 
as  to  time  of  investment,  81. 

sale,  59. 
to  sell,  Court  will  not  compel  exercise  of,  81. 

DISENTAILING.    See  ENROLMENT. 
assurance, 

execution   of,  enforced   under  covenant   for   further  assurance, 

whether,  672. 
recitals  in,  improper,  471. 
contract,  defects  in,  not  supplied,  715. 
deed,  enrolment  not  required  for,  690. 
search  for,  1038. 
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DISORDERLY  HOUSE.    See  BEOTHEL. 

DISPOSITION, 

by  owner  of  adjoining  tenements,  effect  of,  365. 
power  of,  of  heir  or  devisee  of  purchaser  dying  before  completion, 
276. 

DISPUTE, 

agreement  to  accept  title  "  without,"  is  binding,  150. 

DISQUALIFIED, 

persons,  no  lien  presumed  in  favour  of,  612. 

DISSEISOE, 

title  of,  good  after  twelve  years,  409. 

as  against  all  but  disseisee,  410. 
DISTRESS, 

contract  by  person  in,  valid,  619,  620. 

cross  powers  of,  on  sale  of  leaseholds  in  lots,  173. 

under  L.  P.  Act,  1925... 660. 
defence  to  specific  performance,  when,  943. 
for  rent, 

on  any  part,  while  whole  not  barred,  good,  411. 
on  purchase  of  reversion  on  lease,  what  recoverable,  691. 
want  of  right  to,  a  defect  in  title  to  ground  rents,  110. 
for  rent-charge,  purchaser  of  part  entitled  to,  691,  692. 

severance  of  reversion  destroys  right  of,  691. 
goods  sold  under,  landlord  cannot  purchase,  36. 
laches  not  excused  by,  48. 
L.  R.  Act,  1925,  regarding  powers  of,  1075. 
purchase  from  person  in,  relief  for,  619,  620.  | 

DISTRIBUTION, 

oi'  purchase-money  on  sale  by  Court,  996,  997. 

DISTURBANCE, 

what  is  a,  within  covenants  for  title,  667. 

DIVIDENDS, 

apportionment  of,  to  tenant  for  life  on  sale  of  stock,  81. 
costs  of  applications  as  to,  under  L.  C.  C.  Act,  597. 
affidavit  necessary  on  petition  for  payment  of,  579. 

DIVISION, 

of  estate,  effect  of,  on  prior  covenants,  661. 

DIVORCE, 

child  born  after  period  of  gestation  from,  illegitimate,  335. 

DOCUMENTARY  EVIDENCE  ACT,  1882... 306,  n.  (o). 

DOCUMENTS, 

abstract  should  commence  with  what,  294.     See  ABSTRACT. 

contain  what,  297,  298.    See  ABSTRACT. 
to  be  compared  with,  when,  304. 
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DOCUMENTS— continued. 

condition  as  to  production  of,  141,  142. 

defective  proof  of,  how  far  supplied  by  presumption,  320. 

enrolled  in  Central  Office,  what  copies  of,  are  evidence,  313. 

is  evidence  of  enrolment  of,  313. 
lost,  condition  as  to,  154. 

when  vendor  must  prove  contents  and  execution  of,  297,  300. 
privileged,  what  are,  763  et  seq. 

production  of,  not  forming  part  of  title,  sometimes  required,  328. 
proof  of,  by  certified  copies,  313  et  seq. 

examined  copies,  318. 
public,  statements  for  public  purposes  in,  are  evidence,  313. 

what  are,  313. 
retained  by  vendor  when,  143. 

DOMICIL, 

foreign,  appointee  under  exercise  of  power  by  will  of  person  having, 

liable  to  duty,  1056. 
devisee  of  English  realty  from  testator  having,  liable  to  duty, 

1056,  1057. 
legacies  given  by  person  having,  whether  liable  to  duty,  1057. 

DONEE.    Sec  POWER. 

of  power  of  sale,  purchase  by,  how  voidable,  34. 

DOUBTFUL  TITLE, 
meaning  of,  958. 

purchaser  not  compelled  to  take,  958,  959. 
registered  land  with,  960. 

DOWER, 

abolished  by  Ad.  of  E.  Act,  1925... 322. 
compensation  for,  allowed  to  purchaser,  929. 

DOWRESS, 

married  before  Dower  Act,  contract  not  enforceable  against,  885. 

DRAFT, 

agreement,  signature  of,  whether  binding  under  Stat.  of  Frauds,  236, 

237. 

when  referred  to,  321,  n.  (o). 
conveyance, 

alterations  in,  should  be  communicated  before  engrossment,  511. 
whether  solicitor  entitled  to  fee  for  re-perusing, 

511. 

belongs  to  purchaser,  not  to  his  solicitor,  511. 
condition  as  to  furnishing,  128. 
conveyancer's  duty  as  to  perusal  of,  510. 
copy  of,  purchaser  must  furnish,  510. 
practice  as  to  settlement  of,  by  judge,  1002. 
signature  of,  whether  binding  under  Stat.  of  Frauds,  236,  237. 
deed  of  further  assurance  should  be  submitted  to  vendor,  673. 
preparation  of,  not  notice  of  executed  deed,  756. 
whether  waiver  of  title,  441. 
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DRAINAGE, 

charges  need  not  be  disclosed  on  sale  of  land  in  the  Fens,  112. 
easement  of,  inquiry  should  be  made  for,  1014. 

when  patent,  not  defence  to  specific  performance,  1014. 
loans  to  be  noticed  in  abstract,  300. 

DURESS, 

defence  to  action  for  specific  performance,  914. 

on  contract,  867. 
what  amounts  to,  914. 

DURHAM  UNIVERSITY, 

powers  of,  to  sell  real  estate,  20. 

DUTY, 

legacy.    See  LEGACY  DUTY. 

proceeds  of  realty,  subject  to  re-investment,  what  payable  on,  1057. 

probate.    See  PROBATE  DUTY. 

stamp.     See  STAMPS. 

succession.     See  SUCCESSION  DUTY. 

DWELLING  HOUSE, 

fitness  for  human  habitation  of,  508,  509. 


EARTHQUAKE, 

loss  by,  after  contract,  borne  by  purchaser,  269. 

EASEMENT, 

adverse,  when  noted  on  register,  1070. 

common  law,  may  still  be  claimed  at,  357. 

compulsory  purchase  does  not  prevent  revival  of,  on  re-sale,  whenr 

359. 

extinguishes,  if  compensated  for,  111.  359. 
condition  as  to  liability  to,  156. 
continuous  and  discontinuous,  no  distinction  between,  as  to  passing- 

under  conveyance,  489. 

conveyance  must  exclude,  if  not  intended  to  pass,  490. 
creation  of,  on  sale,  can  only  be  by  way  of  negative  covenant,  491.. 
defect  in  title,  how  far  constituted  by,  112,  938. 
enures  for  benefit  of  annexed  land,  397,  489. 
equitable,  as  a  land  charge,  648,  1032. 
grant  of,  presumed,  when,  486. 
necessary, 

continuous  or  discontinuous,  impliedly  granted  or  reserved,  48& 

et  aeq, 
existence  of  latent,  a  defence  to  specific  performance,  938. 

patent,  not  a  defence  to  specific  performance,  1014  _ 
general  words  unnecessary  to  pass,  482. 
may  pass  or  be  reserved  by  implication,  482,  1014. 
not  extinguished  by  unity  of  seisin,  395,  n.  (5-). 

D. — VOL.    II.  36 


1166  INDEX. 

EASEMENT— con  tinued. 

not  within  sect.  85  of  L.  O.  C.  Act,  256,  n.  (d),  454,  n.  (r). 

notice  of,  from  physical  facts,  how  far,  745,  746,  1015. 

of  light,  358  et  aeq.    See  LIGHT. 

of  support,  382  et  aeq.     See  SUPPORT. 

of  water.    See  POLLUTION;  WATEK;  WATERCOURSE. 

of  way.     See  WAY. 

purchaser's  right  to  inquiry  as  to,  1010. 

railway  company, 

grant  of,  by,  over  its  land,  19. 

may  be  acquired  against,  636,  637. 

specific  performance  of  agreement  by,  for,  881. 
registered  proprietor's  power  of  disposition  over,  1075. 
registrable  as  land  charge,  397. 
reservation  of, 

apparent  and  continuous,  implied,  366. 

implied  on  simultaneous  sale  of  house  and  land,  366. 

not  implied,  if  common  owner  retain  house,  366. 

on  sale  by  common  owner  should  be  express,  366,  490. 
right  to  discharge  water  on  adjoining  land  is,  379. 

draw  water  from  spring  is,  393. 

sale  of,  by  tenant  for  life  under  S.  L.  Act,  1925. ..67. 
under  Prescription  Act,  how  established,  358  et  seq. 

becomes  absolute  after  forty  years,  368. 

becomes  valid  primd  facie  after  twenty  years,  367. 

disability   and  particular   estate  excluded  from,   394. 

evidence  of  enjoyment  should  be  supported  by  title  to  servient 
tenement,  394. 

grant  may  be  presumed  during  the  period,  368. 
unless  it  would  have  been  illegal,  368. 

may  be  defeated  during  the  forty  years  period,  how,  368. 

reversioner  allowed  three  years  from  end  of  period,  394. 
undisclosed,  inquiry  to  be  made  for,  1014. 

user  incapable  of  interruption  and  not  actionable  cannot  found,  358. 
user,  purchaser  may  by  contract  be  bound  to  recognize,  718,  719. 

EASTBOUKNE, 

compulsory  registration  in,  1079. 

ECCLESIASTICAL  COKPORATION.     And  see  CORPORATION  SOLE. 
identity  of  lands  of,  330,  n.  (r). 

lands  taken  in  exchange  from,  title  to  be  shown  to,  287. 
limited  power  of,  to  sell  lands,  20. 
recitals  in  renewed  lease  by,  evidence  of  old  lease,  312. 

ECCLESIASTICAL  LEASES  ACT,  1836... 312. 

EDUCATION, 

infant  may  convey  lands  for  purposes  of,  3,  n.  (A), 
limited  owners  may  convey  lands  for  purposes  of,  10. 
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EJECTMENT, 

adverse  possessor  may  maintain,  409. 

by  Crown,  no  allowances  made  to  purchaser  on,  1027,  1028. 

contract  by  tenant  to  purchase,  evidence  of  lessor's  title  to  maintain, 

279. 
costs  of  defending,  recoverable  under  covenant  for  quiet  enjoyment, 

676. 
damages  recoverable  for,  under  covenant  for  quiet  enjoyment,  675, 

676. 
mortgagee   after  purchase   of  equity  of   redemption  may   maintain 

against  mortgagor's  lessee,  769. 

may  maintain  after  contract  to  purchase  equity  of  re- 
demption, 279. 

of  occupier,  precluded  by  acquiescence  in  expenditure,  895,  896. 
of  purchaser  in  possession, 

as  trespasser,  may  be  without  notice,  853. 
by  vendor,  on  rejection  of  title,  447. 
defence  to  specific  performance,  951. 
during  contract,  cannot  be  without  notice,  853. 
under  registered  title,  when  possible,  734,  735. 
ot  railway  company,  impossible  after  lawful  entry,  457. 
of  tenant  claiming  option  of  purchase,  when  restrained,  955. 
of  tenants  by  vendor  after  contract,  ground  for  compensation,  562. 

ELECTION.     See  OPTION. 

by  c.  q.  ts.  to  continue  improper  investment,  535. 
by  plaintiff  between  legal  and  equitable  remedy,  952. 

principal  and  agent,  839. 

by  purchaser  to  pay  money  into  Court  or  go  out  of  possession,  953. 
take  part  with  compensation,  926  et  seq.    See  COM- 
PENSATION. 

by  solicitor  to  charge  under  the  old  scale,  how  signified,  603. 
by  trustee  of  bankrupt  to  perform  contract,  273,  8*87. 
doctrine  of,  explained,  775. 

invalidity  of  marriage  settlement  by  one  party  does  not  raise,  776. 
parliamentary,  purchase  for   obtaining  vote  at,  when  good,  246. 

ELECTIONS  ACT,  1696... 246. 

ELECTIONS    (FEAUDULENT  CONVEYANCES)    ACT,   1711... 246. 

EMBLEMENTS, 

crops  in  the  nature  of,  not  within  sect.  40  of  L.  P.  Act,  1925. ..208. 
what  are,  208. 

ENCROACHMENT, 

agreement  that  tenant  holds  on  terms  of  original  lease,  implied,  167. 
by  stream  does  not  give  owner  encroached  upon  right  of  fishery,  333. 

loss  of,  falls  on  owner  encroached  upon,  333. 
by  tenant,  effect  of,  401. 
by  trustees,  166,  n.  (6). 
by  vendor  in  possession  enures  to  purchaser,  696. 

36(2) 
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ENCROACHMENT— continued. 

conditions  on  sale  of,  necessary,  167. 
copyholds,  whether  affected  by  doctrine  of,  queer e,  167. 
on  strips  of  waste  by  adjoining  owner,  332,  333. 
presumption  that  landlord  is  entitled  to,  166. 

may  be  rebutted  by  proving  tenant's  title,  166. 

not  rebutted  by  landlord's  assent  to,  166. 

rebutted  by  fresh  demise  excluding  encroachment,  166,  167. 
time  does  not  run  in  favour  of,  till  lease  determines,  401. 

ENFRANCHISEMENT.    See  COPYHOLDS. 

award  under  the  Act  proves  itself,  316,  317. 
L.  P.  Act,  1922,  effected,  167,  309. 
minerals,  title  to,  how  affected  by,  136,  482. 
presumed,  when,  322. 
production  of  Court  rolls  on,  423. 

title  to  make,  on  purchase  of  enfranchised  copyholds,  cannot  be  called 
for,  289,  290. 

ENGROSSMENT, 

belongs  to  purchaser,  511. 

purchaser  pays  for,  511. 

vendor  has  lien  on,  for  unpaid  purchase-money,  511. 

right  of,  to,  on  purchase  going  off,  511. 

solicitor  of,  has  no  lien  on,  for  costs,  511. 

ENJOYMENT, 

quiet.    See  COVENANTS  FOII  TITLE. 

ENLARGEMENT, 

of  ancient  light,  effect  of,  361  et  seq. 

of  base  fee  by  subsequent  enrolled  assurance,  690. 

of  time  for  completion,  435. 

ENROLMENT, 

copy  of,  how  far  evidence  of  original  enrolled  deed,  311,  313. 

of  conveyance  of  copyholds  under  L.  C.  C.  Act,  no  fine  payable  for,. 

595. 

lands  of  Duchy  of  Cornwall,  necessary,  590. 
to  charity, 

of  land  unnecessary,  589,  590. 
not  presumed,  324. 
upon  re-investment,  necessary,  581. 
under  Fines  Act,  by  tenant  in  tail, 

made  by  vendor  or  purchaser,  590. 
necessary  no  longer,  590. 

of  deed  enrolled  in  Central  Office,  evidence  of,  313. 
of  instruments,  L.  P.  Act,  1925,  concerning,  500,  n.  (»»). 

ENTAIL, 

instrument  creating  should  be  abstracted,  when.  296. 
L.  P.  Act,  1925,  as  affecting,  462. 
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ENTIRETIES, 

husband  and  wife,  acquiring  lands  jointly  formerly  held  by,  814. 

L.  P.  Act,  1925,  as  affecting,  814. 

Married  Women's  Property  Act  has  affected  doctrine  of,  how  far,  814. 

ENTRY, 

by  auctioneer  binds  parties,  how  far,  212.    See  AUCTIONEER. 

by  person  barred  by  Stat.  of  Lira,  is  trespass,  407,  n.  O). 

by  purchaser  of  reversion  for  breach  of  condition,  how  far  lawful, 

693,  694. 
by  railway  company,  how  made,  451  et  aeq.    And  see  RAILWAY 

COMPANY. 

cannot  be  made  upon  previous  valuation,  452. 
injunction  against,  when  granted,  454,  455. 
making  tunnel  under,  or  arch  over,  is,  454. 

on  part  of  land  does  not  relieve  from  payment  of  whole  pur- 
chase-money, 452,  453. 
precludes  ejectment,  457. 
sheriff's  assistance  may  be  called  for,  456. 
under  sect.   85,  precludes  enforcement  of  previous  agreement, 

452,  453. 

when  lawful,  451. 
wrongful,  penalties  for,  455,  456. 

by  uncle  on  lands  of  niece,  not  entry  of  stranger,  402. 
cross  powers  of,  and  distress,  implied  by  L.  P.  Act,  1925. ..660. 
on  Court  rolls  of  disentailing  deeds,  590. 
possession,  how  far  effected  by,  400. 
right  of, 

by  stranger  a  defect  in  title,  938. 

by  tenant  in  tail  barred  by  Stat.  of  Lira,  is  barred  for  remain- 
dermen, 403,  404. 
covenant  for,  vendor  entitled  to,  on  sale  of  minerals,  507. 

may  be  secured  by,  506,  507. 
on  tenancy  at  will,  when  barred,  402. 

ENVELOPE, 

with  enclosure,  evidence  to  connect,  217. 

EPISCOPAL  AND  CAPITULAR  ESTATES  ACT,  1851... 20. 

EQUITABLE  EASEMENT, 
land  charge,  as,  648,  1032. 

EQUITABLE  ESTATE, 

contract  gives  purchaser,  266. 

conveyance  of,  necessary  to  enable  purchaser  to  enforce  equities,  266, 

696. 

purchaser  entitled  to,  459,  460,  696,  883,  884. 
depending  on  forged  deed,  may  be  protected  by  legal  estate,  698 

et  seq. 

documents  affecting,  how  far  to  be  abstracted,  297  et  seq. 
L.  P.  Act,  1925,  concerning  notice  of,  739,  740. 

priority  of,  712,  726. 
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EQUITABLE  ESTATE— continued. 

negligence  as  to  title  deeds,  what  will  postpone,  721,  722. 

may  postpone,  712,  713. 
notice  of,  as  affecting  priorities,  712,  726. 
to  trustees,  592,  724,  725. 
to  whom  given,  739,  740. 

of  purchaser  under  contract,  vests  in  whom  at  his  death,  276. 
prior,  postponed  to  later,  supported  by  legal  estate,  698. 

rights  of,  should  be  promptly  enforced,  710. 
priority  of,  against  registered  assurance,  when,  727. 
depends  on  date,  709,  710. 
L.  P.  Act,  1925,  respecting,  712,  726,  1012. 
purchaser  of, 

bankrupt's  giving  notice,  has  priority  to  trustee  in  bankruptcy, 

724,  725. 

may  protect  himself  by  legal  estate,  724,  725. 
from  trustees  postponed  to  rights  of  cestuis  que  trustent,  712, 

713. 

in  land  acquiring  priority  by  notice,  92,  711,  712,  1012. 
must  inquire  of  trustees,  92,  1011,  1012. 
must  give  notice  to  trustees,  92,  592,  725,  1012. 
registrable  as  land  charge,  450. 

EQUITABLE  TITLE, 

purchaser  from  Court  must  accept,  991. 

EQUITIES, 

assignment  of  vendor's  lien  is  subject  to  prior,  608. 
being  equal,  legal  estate  has  priority,  698. 

even  as  against  charity,  698. 

documents  relating  to,  how  far  to  be  abstracted,  298  et  seq. 
enforceable  only  after  conveyance,  266,  696. 
judgment  affects  lands,  only  subject  to  prior,  725,  1024. 
notice  of  past  tenancy,  not  notice  of  tenant's,  748. 

tenancy  extends  to  equities  arising  out  of  collateral  agree- 
ments, 747. 

is  notice  of  tenant's,  746,  747,  1013. 

principal's  rights,  subject  to,  between  vendor  and  agent  prior  to  dis- 
closure, 838,  n.  (&). 

register,  not  allowed  on,  under  L.  E.  Act,  1925. ..1068. 
under  defeated  contract  apply  to  subsequently-acquired  title,  688, 
689. 


EQUITY  OF  KEDEMPTION, 

barred  after  twelve  years  from  acknowledgment  of  title,  404. 

possession  by  mortgagee,  404. 

cannot  be  revived  by  subsequent  acknowledgment,  404,  405. 
lien  of  crown  extends  to,  1027. 
notice  of  title  under  mortgage,  is  notice  of  dealings  with,  719. 
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EQUITY  OF  EEDEMPTION— continued. 
purchase  of, 

by  mortgagee,  248. 

concurrence  of  mortgagee  should  be  obtained  to  conveyance  on, 
519. 

consolidation  affects,  how  far,  461,  462,  592. 

inquiry  of  mortgagee  on,  1011. 

notice  to  mortgagee  on,  592. 
purchase  of,  by  mortgagee, 

at  an  undervalue  may  be  set  aside,  34. 

contract  for,  at  date  of  mortgage,  bad,  248. 

does  not  estop  mortgagee  from  ejecting  mortgagor's  lessee,  769. 

good,  35,  248,  620. 

lets  in  mesne  incumbrancers,  how  far,  806  et  seq. 

mortgagor  may  reserve  right  of  repurchase,  697. 

solicitor  from  client  who  had  no  independent  advice,  set  aside,  39. 
purchaser  of, 

may  sue  or  be  sued  on  voidable  lease,  769,  770. 

must  covenant  to  pay  mortgage  debt,  502. 

postponed  to  mesne  incumbrancers,  even  without  notice,  710. 
trustees  may  release  to  avoid  foreclosure  action,  536. 

EQUITY  TO  SETTLEMENT, 

waiver  of,  may  be  consideration  to  support  settlement,  788. 

EEASUEES, 

in  deed,  presumed  to  have  been  made  prior  to  execution,  425. 
in  will,  presumed  to  have  been  made  after  execution,  425. 

EEEOE, 

clerical.    See  CLERICAL  ERROR. 

correction  of,  in  signed  agreement,  240. 

in  decree  for  sale,  effect  of,  991,  1006. 

in  description  of  parcels,  133  et  seq.,  479^  480,  560. 

in  plan  on  conveyance,  479. 

ESCROW, 

execution  of  conveyance  as,  excludes  purchaser's  right  to  deeds,  607. 
may  be  proved  by  parol  evidence,  607. 

signed  engrossment  delivered  as,  not  sufficient  for  Stat.  of  Frauds, 
237. 

ESTATE.     See  SETTLED  ESTATE. 

"  ESTATE  CONTRACT," 

registrable  as  land  charge,  884. 

ESTATE  DUTY, 

certificate  of  discharge  of,  effect  of,  1064. 

how  payable,  1065,  1066. 

instalments  of,  must  be  paid  off  on  sale,  1065. 

may  be  paid  out  of  capital  money,  1066. 

on  property  disposed  of  within  twelve  months  of  death,  1064,  1065. 
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ESTATE  DUTY— continued. 

on  registered  land,  1066,  1067. 

period  within  which  purchaser  liable  for,  1065. 

power  to  raise  by  sale  or  charge,  1066. 

purchaser  for  value  without  notice,  not  liable  to,  1064. 

what  property  exempt  from,  1061 — 1063. 

when  payable  under  Finance  Act,  1061. 

ESTATE  FOR  LIFE, 

misrepresentation  as  to  character  of  life,  on  sale  of,  94. 
time  is  essential,  on  sale  of,  429. 

ESTATE  TAIL.     See  DISENTAILING;  TENANT  IN  TAIL. 

barred  by  fraud,  remedy  of  remainderman  on,  629,  630. 

cannot  now  be  created  or  subsist,  690. 

L.  P.  Act,  1925,  as  affecting,  690. 

limitation  to  collaterals  subsequent  to,  effect  of,  780. 

ESTIMATION.    And  see  QUANTITY. 
quantity  described  as  by,  565. 

ESTOPPEL, 

against  disputing  voidable  lease  by  either  party,  769,  770. 
by  misrepresentation,  96,  97. 

by  recital  of  vendor's  title  binds  purchaser,  how  far,  474,  475. 
passes  estate,  when,   474,  475,  689. 
covenant  for  title  does  not  create,  475,  509,  690. 
of  devisee  from  denial  of  testator's  title,  410,  411. 
of  principal  from  denying  special  authority  of  agent,  190. 
of  trustee  making  positive  statement  as  to  title,  1012. 
purchase  by  mortgagee  of  equity  of  redemption  does  not  create,  769. 
purchaser  of  reversion  on  voidable  lease  entitled  to  sue  or  be  sued  on 

covenants,  770. 

ETON  COLLEGE,  has  reversion  by,  770. 

limited  power  of  alienation  of,  20. 

EVASION 

ot  stamp  laws,  agreement  in,  is  void,  242. 

EVICTION.     See  EJECTMENT. 

EVIDENCE, 

altered  contract,  how  far  admissible,  240,  n.  (»). 

as  to  formalities  in  deeds.     See  DEEDS. 

by  statutory  declaration  of  vendor,  how  far  useful,  147,  148,  329. 

certified  copies  are,  equally  with  original  of  what  documents,  313, 

318. 

conclusive,  what  is,  146. 
condition  to  produce  certain,  does  not  justify  withholding  of  other, 

148,  154. 

defective,  as  to  documents,  how  far  supplied  by  presumption,  320. 
may  be  supplied  by  statutory  declaration,  147,  148. 
vendor  bound  to  make  inquiries  to  improve,  330. 
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EVIDENCE — continued. 

entries  in  parish  poor  rate  books  are,  314. 

register  kept  by   order  of  India  Office  are,  313. 
examined  copies  under  Act  to  amend  law  of  evidence  are,  318. 
extrinsic,  admissible  for  what  purposes,  864. 
maps,  &c.,  when,  301. 

mutilation  of  deed  affects  weight,  not  admissibility  of,  323. 
of  act  of  bankruptcy,  registration  affecting,  1020. 
ot  administration,  of  letters,  319. 
of  apportionment,  172,  n.  (w). 

of  arbitrator  to  explain  award,  how  far  .admissible,  539. 
of  contract  must  be  memorandum  in  writing,  197. 
of  copies  of  register,  317. 
of  court  rolls,  309,  423. 
of  customs  of  manors,  315,  n.  (/). 
of  death.    See  DEATH. 
of  defects  in  title,  963. 

ot  execution  of  conveyance  as  escrow  may  be  proved  by  parol,  607. 
of  exemption  from  tithe.    See  TITHE. 
of  facts,  vendor  must  produce,  325  et  seq. 
of  failure  of  issue,  what,  admissible,  343,  344. 
of  fraud.    See  FRAUD. 

of  husband,  in  matters  of  pedigree,  337,  338. 

of  identity,  may  be  supplied  by  possession  for  twenty  years,  146,  147. 
of  individuals  may  be  supplied  by  presumption,  330,  331. 
of  parcels  may  be  supplied  by  presumption,  330. 
of  illegitimacy,  what,  sufficient,  335,  336. 

declarations  of  husband  and  wife  inadmissible1,  336. 

except  in  cases  arising  out  of  adultery,  336. 
ot  intention  regarding  restrictive  building  covenants,  645,  646. 

to  defeat  creditors  under  13  Eliz.  (now  L.  P.  Act,  1925, 

s.  172),  what  is,  790  et  seq. 

of  knowledge  of  releasors  may  be  produced,  472,  473. 
of  letters  of  administration,  319. 

ot  life  of  cestui  que  vie  necessary  under  19  Car.  II.  c.  6... 341. 
of  lost  deed,  best  available,  must  be  produced,  300. 

copy  may  be  sufficient,  141,  310. 
of  marriage  is  the  register,  345.     And  see  MARRIAGE. 

supplied  by  presumption,  337. 

of  payment,  endorsed  receipt  is  not  conclusive,  572. 
of  pedigree,  admissible  to  show  identity  of  parties,  349.     And  see 

PEDIGREE. 

ot  performance  of  covenants,  what  sufficient,  169,  170. 
of  probate,  319. 
of  proceedings  in  bankruptcy,  under  Act  of  1914... 316. 

equity,  315. 

of  redemption  of  land-tax  is  certificate  of  commissioners,  353,  354. 
of  register  under  L.  R.  Act,  1925,  certified  copies  from,  are,  317. 
of  seisin  may  be  supplied  by  presumption,  331. 
possession  is  primd  facie,  747. 
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of  stamping,  when  necessary,  324,  n.  (»). 

of  survivorship,  343. 

of  time  of  death,  342,  343. 

of  title,  defects,  963. 

maps,  &c.,  when,  301. 

what  required  under  L.  E.  Act,  1925... 303,  304. 
of  user,  contrary  to  the  rights  of  parties  to  a  deed,  when  admissible, 

330. 

of  waiver  of  lien,  what  is,  608  et  seq.    See  WAIVEB. 
of  what  passed  under  ancient  grant  presumed  from  modern  usage, 

330. 

of  will,  what  sufficient,  319. 

of  woman  past  child-bearing,  what  necessary,  344,  345. 
office  copies  received  as,  318. 

opinion  of  counsel,  &c.,  as  to  title,  purchaser  need  not  produce,  766. 
parol.     See  PAROL. 
professional  communication  with  client  inadmissible,  763. 

exceptions  to  the  rule,  764,  765. 
purchaser  cannot  require  deeds  produced  as  negative,  582. 

may  require  information,  though  not  entitled  to,  165. 

what,  in  verification  of  abstract,  306  et  seq. 
recitals, 

in  Acts  of  Parliament  good,  353. 

in  deeds  twenty  years  old,  rule  as  to  being,  146,  147. 

in  private  Acts  not  formerly  good,  353. 

in  renewed  ecclesiastical  lease,  when  conclusive,  312. 

of  lost  instrument,  when  sufficient,  of  contents  and  execution, 

311. 
secondary, 

examined  copy  of  memorial  of  registered  deed,  how  far,  311. 
must  be  clear  and  best  available,  310. 
of  contents  of  deed,  when  admissible,  310. 
of  title  deeds,  when  admissible,  141. 
recital  may  be,   311. 
sufficient,  what  is,   141,  n.  (u). 

statement  for  public  purpose  in  public  documents  is,  313. 
survey,  made  under  Act  of  Parliament,  is,  314. 
to  connect  documents,  what,  admissible,  226,  227. 
to  explain  conveyance  contract  not  admissible,  481. 
to  rebut  presumption  on  advancement,  what  admissible,  827  et  seq. 
to  show  that  purchase  by  trustees  was  made  with  trust  money,  what 

admissible,  832. 

unstamped  document  admitted  as,  on  what  conditions,  241,  242. 
vendor  must  produce  codicil  subsequent  to  will  under  which  he  holds, 

328. 
proof  of  all  facts  material   to   title   from   its 

root,  325. 
will  alleged  not  to  affect  property,  328. 

on  invalidity  of  which  he  claims,  328. 
supply  all,  in  his  possession,  148,  325,  326. 
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vendor  need  not  produce,  of  facts  which  are  merely  negative  evidence, 

325,  326. 
e.;/.,  as  to  no  marriage  settlement,  326. 

intestacy  of  ancestor  through  whom  he  claims,  326. 
non-exercise  of  power,  326. 
of  motive  in  making  appointment,  327. 
verdict  or  judgment  on  same  matter  is,  352. 
vesting  order  under  T.  Act,  1925,  is,  of  matters  alleged  as  foundation 

thereof,  523. 
want  of,  may  be  supplied  by  presumption,  329. 

EVIDENCE  ACTS, 

examined  or  certified  copies,  when  evidence  under,  318. 
proof  of  seals  and  signatures  under,  315,  316. 

EXAMINATION, 

of  property  by  purchaser  may  cure  inaccuracy  in  particulars,  135, 

136. 
of  title  deeds,  expense  of,  borne  by  purchaser,  415,  416. 

recoverable  where  contract  goes  off,  417. 
time  for,  417. 

what  to  be  observed  on,  425. 

separate,  necessary  on  petition  for  payment  out,  579.     See  MARRIED 
WOMAN. 

EXCESS, 

compensation  for,  none  after  conveyance,  616. 

vendor  not  entitled  to,  559,  560. 

in  sale  for  limited  purpose,  purchaser  not  affected  by,  64. 
of  purchase-money, 

no  relief  for,  after  conveyance,  681. 
not  ground  for  discharging  purchaser  from  Court,  1009. 
purchaser's  defence  to  specific  performance,  how  far,  943,  945, 
946. 

EXCHANGE, 

alienation  of  estate  under  Common  Law,  effect  of,  287. 

bill  of.    See  BILL  OF  EXCHANGE. 

liability  to  land-tax  not  transferred  by,  354,  355. 

of   charity  lands  to  church   valid,   though   bishop   consenting   be  a 

trustee,  287,  n.  (s). 

of  settled  lands,  succession  duty  011,  1057. 

owner  of  estate  under,  may  compel  production  of  title  deeds,  418. 
power  of  sale  and,  may  be  accelerated,  61. 
subject  to,  and  in  consideration  of,  reservation  of  minerals,  66. 
title  to  bo  shown  to  lands  acquired  by,  287  et  seq. 
void,  confirmed  by  commissioners,  287,  n.  (z). 

EXECUTION.    And  see  JUDGMENT. 

creditor,  purchase  by,  of  property  taken  under,  good,  38. 
for  Crown  debts,  extent  of,  1027. 
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EXECUTION— continued. 
of  conveyance, 
as  escrow,  may  be  proved  by  parol,  607. 

precludes  purchaser's  right  to  deeds,  607. 

by  necessary  parties,  vendor  pays  costs  of,  593. 

need  not  be  in  purchaser's  presence,  571. 

not  necessary  to  bind  purchaser  by  covenants,  507. 
of  deed, 

by  attorney,  may  be  in  his  own  or  principal's  name,  513,  514. 

by  committee,  must  be  in  lunatic's  name,  514. 

erasures  presumed  to  have  been  made  after,  425. 

irregular,  gives  purchaser  notice  of  fraud,  751. 

must  be  carefully  examined,  425. 
of  instrument  may  be  shown  to  be  conditional  only,  866. 

under  Jud.  Act,  1925... 523 
of  lost  deed,  when  vendor  must  prove,  297. 
of  memorial,  impossible  where  both  witnesses  are  dead,  588. 

must  be  by  one  of  witnesses  to  deed,  588. 
of  power, 

by  deed  attested  by  two  witnesses  is  good,  715. 

by  will  duly  attested  is  good,  715. 

defective,  Equity  will  supply  when,  714,  715. 
of  will,  erasures  presumed  to  have  been  made  before,  425. 
preparation  of  draft,  not  notice  of,  756. 
undated  instrument  operates  from  date  of,  866. 

evidence  admissible  to  show  contrary  intention,  866. 

EXECUTOR.    And  see  REPRESENTATIVES. 

Ad.  of  E.  Act,  1925,  as  to  power  of  sale  of,  56,  57. 

appointment  of,  probate  is  proof  of,  517. 

auctioneer,  not  allowed  commission,  186. 

breach  of  covenant  of  title,  can  sue  for,  678. 

charge  of  debts  made  owner  of  legal  estate  trustee  thereof,  536,  537. 

completion  by,  of  deceased  purchaser,  276,  n.  («). 

conduct  of  sale  when  given  to,  977. 

lien  of  solicitor  of,  on  title  deeds,  420,  421. 

not  giving  notice  to  co-executors  postponed  to  later  purchaser,  829. 

of  mortgagee  of  leaseholds,  cannot  buy  fee  simple,  834. 

power  of  sale  in,  Ad.  of  E.  Act,  1925,  as  affecting,  56,  57. 

independent  of  existence  of  debts,  56. 
purchase  by,  not  proving,  33,  34,  n.   (r). 

voidable,  33,  34. 
sale  of  leaseholds  by, 

contract  for,  by  one  of  several,  how  far  enforceable,  885,  886. 

during  pendency  of  administration  action,  58. 

entitled  to  indemnity,  how  far,  504. 

on  sale  by  Court,  1002. 

relieves  him  from  liability,  504. 

retainer  of  assets  on,  to  meet  liability,  1003. 
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sale  by,  under  charge  of  debts, 

latitude  of  time  allowed  to,  55,  56. 

must  be  within  twenty  years,  56. 
special.     See  SPECIAL  EXECUTOR. 
title  of,  not  affected  by  administration  decree,  58. 

EXECUTORY  CONTRACT, 

distinction  between  remedy  on,  and  on  executed  contract,  680. 

EXEMPLIFICATION, 

evidence  of  proceedings  at  Law  or  in  Equity,  315,  316. 

EXEMPTION, 

from  tithe,  how  established,  353,  354.     See  TITHE. 

EXPECTANCY.    And  see  REVERSION. 
sale  of,  not  illegal,  244,  245. 
voluntary  assignment  of,  not  enforceable,  782,  n.  (y). 

EXPENDITURE, 

by  licensee  does  not  make  licence  irrevocable,  809. 

unless  incurred  at  request  of  licensor,  718. 
by  purchaser,  what  recoverable, 

for  breach  of  contract,  843,  844. 

covenant  for  title,  676,  677. 
of  limited  estate,  717,  718. 

on  rescission  or  eviction,  44,  447,  630,  682,  798  et  seq. 
permitted  by  adverse  claimant,  717,  895,  896. 
by  vendor,  after  contract,  not  allowed  for,  271,  561. 
joint  purchaser  has  lien  for,  819. 

upon  settled  land  does  not  satisfy  covenant  to  pay  money  to  trustees, 
836. 

EXPENSES.  And  see  COSTS;  DAMAGES. 

of  attested  copies  and  deed  of  covenant,  142,  583. 
of  conveyance  borne  by  railway  company,  595,  596. 
of  examination  of  abstract,  304. 

deeds,  borne  by  purchaser,  415  et  seq. 
of  production  of  deeds  by  mortgagee,  borne  by  mortgagor,  420. 

not  in  vendor's  possession,  416. 

of  purchaser,  to  be  provided  for  on  sale  to  railway  company,  210. 
of  verifying  abstract  on  sale  of  copyholds,  307,  308. 
what  recoverable  by  purchaser  as  damages  on  breach  of  contract,  843, 
844. 

EXPIRATION, 

of  term,  agreement  for  lease,  whether  enforced  after,  950. 

EXPLANATION, 

of  absence  of  deeds  absolves  purchaser,  how  far,  719,  751,  752. 

of  written  contract  by  parol  evidence,  how  far  admissible,  861  et  seq. 
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EXTENT, 

of  property  greater  than  imagined,  vendor  lias  no  remedy  after  con- 
veyance, 616.    See  EXCESS. 

of  right  to  light,  what  may  be  claimed,  358  et  seq. 
of  vendor's  interest  in  property,  mistake  as  to,  616. 

EXTINGUISHMENT, 

of  charge,  not  presumed,  if  reversionary,  158. 

on  payment  off,  how  far  presumed,  806  et  seq. 
on  purchase  by  mortgagee,  806  et  seq. 
of  rent-charge  by  non-payment,  411. 

not  effected  by  release  of  part  of  lands  charged,  809. 

EXTRACTS, 

from  foreign  registers,  how  far  evidence,  347,  n.  (z). 

from  parochial  and  general  registers,  how  far  evidence,  318,  345. 

FAILURE, 

of  contingent  consideration  before  completion,  not  a  defence,  270, 

945,  987. 
of  issue,  how  proved,  343,  344. 

FALL.     See  COPPICE. 

ot  buildings  before  completion,  purchaser  bears  loss  by,  269. 
of  timber  before  completion,  right  of  purchaser  on,  269,  450. 

FAMILY, 

declaration  by  members  of,  evidence  of  pedigree,  343,  344,  349. 

FAMILY  AKRANGEMENT, 

acquiescence  in,  may  be  part  performance,  895. 

delay  in  setting  aside,  effect  of,  626. 

not  fraudulent  within  13  Eliz.  (now  L.  P.  Act,  1925,  s.  172),  792. 

not  voluntary  within  27  Eliz.  (now  L.  P.  Act,  1925,  e.  173),  774. 

regarded  with  suspicion,  625. 

validity  of,  not  subject  to  rule  as  to  sales  of  reversions,  622,  623,  625 

626. 
what  constitutes,  625,  626. 

FARM, 

includes  woodland,  119. 

FATHER, 

arrangements  between,  and  son,  validity  of,  625. 

in  possession  of  infant's  lands  is  trustee,  401. 

purchase  by,  in  name  of  child  is  advancement,  825  et  seq.    See  AD- 

VAXCEMENT. 

FAULTS, 

sale  "  with  all,"  84. 

FEE, 

limitation  in,  effect  of,  491. 
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FEE  SIMPLE, 

limitation  in,  effect  of,  491. 

vendor's  interest  on  sale  presumed  to  be,  109. 

FEES.     See  STEWARD. 

FELON.    See  CONVICT. 

FEME  COVEET.     See  MARRIED  WOMAN. 

FENCES, 

liability  to  repair,  defect  in  title,  938. 
vendor  in  possession  liable  to  maintain,  562. 

FENS, 

drainage  charges  need  not  be  disclosed  on  sale  of  lands  in,  112. 

FEOFFMENT, 

conveyance  by,  no  longer  possible  under  L.  P.   Act,  1925... 491. 

of  infant's  gavelkind  lands,  5. 
FICTITIOUS, 

sale  by  trustees  set  aside,  59. 

FIDUCIARY  CHARACTER, 
person  having, 

conditions  implied  by  T.  Act,  1925,  may  be  used  by,  175. 

special,  may  be  used  by,  how  far,  175 — 177. 
mortgagee  is  not,  as  against  mortgagor,  34. 
not  liable  to  succession  duty,  when,  1052,  n.  (g~). 
purchase  by,  general  rule  as  to,  29. 

how  and  when   voidable,  29,  36,  37. 
remedy  of  cestui  que  trust  on,  43  et  seq. 
subsequent  to  retirement  from  office,  42. 
sales  by,  77  et  seq, 
who  is,  51  et  seq. 

FINANCE  ACTS.    And  see  ESTATE  DUTY. 

certificate  of  Inland  Revenue  Commissioners  under,  as  to  redemption 

of  land  tax,  354. 

effect  of,  on  probate  and  account  duty,  1061. 
estate  duty,  payable  under,  relieves  from  other  duties,  1061. 

when  payable  under,  1061. 
settlement  estate  duty  under,  1066. 
who  are  competent  to  dispose  under,  1052,  n.  (^). 

FINE, 

copyholds,  in  regard  to,  L.  P.  Act,  1922,  respecting,  591. 

when  purchaser  pays,  594. 
joint  purchaser  paying,  has  lien  for,  819. 
lease,  on  granting  of,  1075. 
on  renewal  of,  1017. 

not  payable  on  conveyance  under  L.  C.  C.  Act,  595. 
on  admittance  purchaser  pays,  594. 
particulars  should  not  describe  as  small,  93. 
right  to,  as  rents  and  profits,  how  determined,  1001. 
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FINES  AND  EECOVERIES  ACTS.     And  see  ACKNOWLEDGMENTS  KY 

MARRIED  WOMEN. 
contract  by  married  woman  under,  12. 

tenant  in  tail  under,  590,  715. 
conveyance  by  married  woman  under,  12. 

husband's  concurrence  may  be  dispensed  with,  515,  516. 
effect  of,  on  conveyance,  515. 

on  husband's  rights,  515. 
evidence  of  entries  under,  312. 
voidable  estate  created  by  tenant  in  tail,  effect  of,  on,  690. 

FIRE.    And  see  INSURANCE. 

insurance,  condition  as  to,  173,  174. 

purchaser  not  entitled  to,  173. 

purchaser  after  contract  bears  loss  by,  269,  270,  990. 
vendor  bears  loss  by,  prior  to  certificate,  987. 
need  not  insure  against,  269,  270. 

FIRES  PREVENTION   (METROPOLIS)    ACT,  1774... 174. 

FIRM, 

trustee-partner  cannot  charge  costs  for  benefit  of,  599. 

FISHERY.     And  see  FISHING. 

free,  grant  of,  does  not  exclude  grantor,  392. 

passes  no  right  in  soil,  392. 
grant  of,  passes  largest  right  grantor  has,  392. 
owner  of,  over  foreshore,  when  presumed  owner  of  freehold,   320, 

n.  (*). 

reservation  of,  reserves  to  grantor  largest  right,  392. 
several,  grant  of,  does  not  exclude  grantor,  392. 

whether  passes  soil,  queer e,  392. 

may  be  claimed  by  stranger  by  grant  or  prescription,  391. 
primd  facie  belongs  to  owner  of  soil,  391. 

FISHING, 
right  of, 

exclusive,  lost  by  permanent  alteration  of  channel,  333,  n.  (p). 

not  affected  by  deviation  of  stream,  333,  n.  (p). 
in  lake,  is  owner's  where  soil  is  his,  392. 
in  tidal  waters, 

belongs  to  the  public,  391. 

only  so  far  as  tide  flows  and  reflows,  391,  392. 
several,  claimable  still  by  grant  prior  to  Magna  Charta  or 

prescription,  391. 

Crown  could  formerly  grant  to  subject,  391. 
reverting  to  Crown  may  now  be  granted,  391,  n.  (£). 
is  profit  a  prendre,  390. 
not  subject  for  reservation,  390,  n.  (5). 
of  public,  in  non-tidal  waters  cannot  be  acquired  by  immemorial 

usage,  392. 

of  riparian  owner  in  adjoining  stream,  375. 
weir  interfering  with,  375,  n.  (A), 
tithes  of,  excepted  from  commissioners'  jurisdiction,  356. 
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PIXTUEES, 

belong  to  purchaser  under  contract  in  default  of  condition,  131. 

condition  for  payment  for,  by  purchaser,  131. 

conveyance  passes,  without  mention,  485. 

enumeration  of,  desirable,  485. 

included  in  consideration  for  conveyance,  476. 

"house"  under  L.  C.  C.  Act,  s.  92.. .258,  n.  (£). 

"manufactory"  under  L.  C.  C.  Act,  s.  92. ..261. 
interest  not  payable  from  date  of  valuation  of,  547,  548. 
purchaser  in  possession  must  pay  rent  for,  547. 

sale  of,  by  tenant  to  landlord,  not  within  L.  P.  Act,  1925,  s.  40... 208. 
stamp  duty  payable  on  value  of,  476. 
tapestry,  whether,  485. 

to  be  taken  at  valuation  separately  from  land,  223,  224. 
trade,  pass  by  mortgage,  485. 

what  are,  485. 
what  are,  generally,  485,  486. 

FLUCTUATING, 

body  cannot  buy,  24. 

time  essential  on  sale  by,  429. 

value,  effect  of,  on  delay  in  specific  performance,  as  to,  950. 
value  may  make  time  essential,  429. 

FOOTPATH.    And  see  WAY. 

existence  of,  how  far  a  defect,  83,  112. 

FORBEARANCE, 

may  be  consideration  for  transfer  of  trust  funds  to  make  good  breach, 

700. 
to  bid  under  parol  contract,  how  far  enforceable  against  purchaser, 

821. 

FORCIBLE 

possession  by  purchaser  is  acceptance  of  title,  442,  443. 

FORECLOSURE, 

action  against  mortgagor  on  covenant  prevented  by  sale  and,  808. 
action, 

consolidation  applies  to,  as  well  as  to  redemption  action,  804. 

if  default  made  on  both  securities,  804. 
costs  of,  cannot  be  consolidated,  if  debts  cannot  be,  805. 

not  allowed  in  action  on  covenant  against  mortgagor, 

808,  n.  (6). 

trustees  may  release  mortgaged  property  to  avoid,  536. 
decree, 

re-opening  of, 

order  for,  granted,  on  what  grounds,  412,  413. 

is  discretionary,  412. 
ordered,  even  though  absolute,  412. 
purchaser  with  notice  not  protected  against,  413. 
of  mortgage  of  land  outside  jurisdiction,  877,  n.  (&). 
D. — VOL.    II.  37 
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FOREIGN  LAND, 

contract  for  sale  of,  may  be  enforced,  877. 

mortgage  of,  remedies  on,  877,  n.  (A). 

title  to,  Court  will  not  decide  questions  as  to,  878. 

FOREIGN  LANGUAGE, 

evidence  admissible  to  interpret  agreement  in,  861. 

FORESHORE, 

fixed  moorings  in,  immemorial  user,  321,  n.  (&). 

grant  of,  when  presumed,  320. 

owner  of,  may  bring  action  of  trover  for  seaweed  gathered,  394. 

title  to,  is  in  adjoining  owner,  to  level  of  medium  high-tide,  382. 

shingle  on,  is  in  owner,  382,  n.  (rf). 

when  presumed,  320,  n.  (A). 

FORFEITURE, 

acts  by  tenant  involving,  how  far  part  performance  of  agreement  for 

purchase,  890. 
acts  of,  by  person  in  possession,  avoid  contract  for  lease,  952. 

purchaser  preclude  him  from  specific  performance,  952. 
contract  involving,  not  enforceable,  910. 
for  breach  of  covenant, 

against  purchaser  of  leaseholds,  170,  171. 
as  to  waiver  of.     See  WAIVES. 
relief  against,  under  L.  P.  Act,  1925. ..171,  172. 
to  insure,  171. 

licence  to  commit,  does  not  destroy  right  of  re-entry,  695. 
of  deposit.    See  DEPOSIT. 

vendor  rendering  property  liable  to,  cannot  enforce  contract,  270. 
waiver  of,  by  reversioner,  does  not  affect  rule  as  to  the  time  running 

from  possession,  403. 
confined  to  particular  breach,  695. 

FORGED  INSTRUMENT, 

purchaser  of  equitable  title  under,  protected  by  legal  estate,  701. 

under,  stands  on  same  footing  as  vendor,  701. 
registration  does  not  establish,  589. 

FORMAL.    See  NOTICE. 

FORMALITIES, 

of  contract  of  corporation,  239. 
of  deeds  presumed,  322,  323. 

not  if  required  by  law,  324. 
what  may  be  supplied,  714. 

FRAUD.    And  see  MISREPRESENTATION. 

actual,  what  is,  under  Yorkshire  Registries  Acts,  730,  n.  (/). 
award  is  avoided  by,  538. 

by  concealment  of  material  document,  liability  for,  299. 
by  falsification  of  pedigree,  liability  for,  299. 
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FRAUD— continued. 

concealed,  purchaser  without  notice  not  affected  by,  399. 

time  runs  from  discovery  of,  399. 

conveyance  set  aside  for,  on  what  terms,  against  innocent  sub-pur- 
chaser, 679. 

defence  to  action  on  contract,  867,  868. 
specific  performance,  914. 

suspicion  of,  is  not,  902. 
evidence  of,  in  transactions  between  persons  in  fiduciary  position,  22, 

23. 

inadequacy  of  consideration  may  be,  628. 
secret  purchase  by  trustee  or  agent,  usually,  42. 
infant  has  no  privilege  to  commit,  6. 
in  management  of  sale,  what  amounts  to,  989,  n.  (<). 
in  procuring  one  contract  may  invalidate  another,  914. 
notice  of, 

discrepancy  in  plans  is  not,  756. 

sub-purchaser  without,  whether  affected  by  fraud  in  original 

purchase,  624. 

unusual  mode  of  execution  may  be,  751. 
of  agent,  binds  principal,  how  far,  681,  682. 
of  infant,  remedies  for,  6,  27. 
of  married  woman,  effect  of,  on  her  status,  15. 

how  far  binding  on  her  estate,  716. 

if  not  communicated  to  purchaser,  postpones  her, 

716. 
of  solicitor,  absolves  client  from  notice,  760. 

must  have  been  completed  prior  to  transaction,  761. 
caused  by  client's  negligence,  gives  purchaser  priority, 

701. 
of  stranger,  does  not  destroy  protection  of  legal  estate,  700. 

secus,  if  with  knowledge  of  purchaser,  700. 
of  third  party,  for  his  own  benefit,  does  not  invalidate  fair  contract, 

915. 
parol  variation  of  contract  may  be  allowed  defendant  on  ground  of, 

900. 

enforced  on  ground  of,  899. 
preventing  compliance  with  statute  is  ground  for  enforcing  parol 

contract,  888. 

refusal  to  sign  agreement  assented  to  in  draft  is  not,  888. 
sale  in,  of  tenant  in  tail,  when  allowed  to  be  set  aside  by  remainder- 
men, 629,  630. 
what  sufficient  to  found  action  of  deceit,  96. 

FKAUDS,  STATUTE  OF  (replaced  by  L.  P.  Act,  1925,  vide  p.  197), 
acceptance  of  offer  in  writing  of  purchaser  may  be  by  parol,  230. 

not  binding,  if  conditional,  231. 
subject  to  formal  agreement,  how  far  binding,  228,  229. 

admission  on  pleadings  may  constitute  sufficient  memorandum  under, 
212. 

37(2) 
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FRAUDS,  STATUTE  OF— continued. 

agent  need  not  be  appointed  by  writing  under,  189. 

of  vendor,  cannot  sign  for  purchaser  within,  189. 

vendor  and  purchaser  cannot  act  as  the,  of  the  other,  to  sign 

within,  189. 
agreement, 

collateral,  is  not  within,  unless  inseparable  from  rest  of  agree- 
ment, 209. 

for  less  than  three  years  must  be  in  writing  under,  199. 
for  option  must  fix  price  under,  253. 
for  sale  of  interest  in  land  in  effect,  though  not  nominally,  U 

within,  199. 
e.g.,  to  give  up  possession,  199. 

to    surrender    and    procure    another    to    be    admitted 

tenant,  199. 

informal,  what  sufficient  within,  211  et  seq. 
signed,  but  corrected  by  unsigned  memorandum  written  on  it, 

valid  under,  240. 
to  assign  a  residue  of  less  than  three  years  must  be  in  writing 

under,  199. 

to  charge  lands,  is  within,  200. 
to  deposit  deeds,  is  within,  200. 
to  grant  profit  a  prendre,  is  within,  204. 
applies  to  sales  by  auction,  198. 

in  bankruptcy,  198. 

approval  of  draft,  how  far  binding  under,  236,  237. 
auctioneer  has  implied  authority  to  sign  contract  within,  187. 
contract  by  letter,  when  complete.     See  LETTEE. 
does  not  apply  to  purchases  under  order  of  the  Court  if  report  con- 
firmed, 198. 

sales  by  the  Court,  198,  988. 
by  signature  make  an  instrument  a  contract  if  not  intended 

to  be  so,  198. 

4th  section  (replaced  by  L.  P.  Act,  1925,  s.  40,  vide  p.  197), 
does  not  extend  to, 

agreement  for  increased  rent   for  improvements,   199. 
contract  for  pulling  down  building,  203. 

of  partnership  where  property  to  be  land,  205. 
crops,  timber  or  minerals  after  severance,  207,  208. 
emblements,  207,  208. 

grass  to  be  fed  off  by  vendor  and  purchaser  jointly,  208. 
growing  crops  as  between  outgoing  and  incoming  tenants 

208. 
shares  in  a  railway  company,  205,  206. 

water  company,  206. 

tenant's  fixtures  as  between  landlord  and  tenant,  208,  209. 
extends  to, 

agreement  for  abatement  of  rent,  199,  200. 

debentures  creating  a  floating  charge  on  leaseholds,  205. 

equitable  interests,  204. 

growing  crops,  standing  timber,  mowing  grass,  &c.,  206,  207. 


INDEX.  1185 

FRAUDS,  STATUTE  OF— continued. 
4th  section — continued. 
extends  to, 

interest  of  a  purchaser  of  land  before  conveyance,  205. 
partnership  in  land,  205. 

sale  of  growing  crop  by  lessor  to  incoming  tenant,  208. 
shares  in  mining  company,  205. 

if  not  a  cost-book  company,  205. 
fraud,  does  not  prevent  proof  of,  190. 
grant  of  easement  is  within,  201. 
Irish,  corresponds  with  English,  213,  n.  (p). 
leases,  &c.  must  be  in  writing  under,  129.     See  LEASE. 
licences,  regarding,  201,  202.     And  see  LICENCE. 
memorandum  in  duplicate,  214. 
must  be  pleaded  if  relied  on,  212,  213,  898,  n.  (rf). 
not  to  be  made  an  instrument  of  fraud,  824. 
parol  agreement, 

agent  may  sue  principal  upon,  if  executed,  205. 

enforceable  if  compliance  with  statute  prevented  by  fraud,  888. 

may  be  good  if  part  of  it  relating  to  land  has  been  executed, 

204. 

may  operate  as  a  licence,  202,  203. 
transfer  of,  may  be  good  between  transferor  and  transferee  if 

executed,  204. 

part  performance  in  relation  to.    See  PART  PERFORMANCE. 
signature,  what  sufficient  under.     See  SIGNATURE. 
trust,  declaration  of,  must  be  signed  by  beneficial  owner,  under, 

821,  822. 

trust,  resulting,  not  within,  822. 
writing  containing  all  the  terms  binding  within,  though  put  into 

more  formal  shape,  229. 
written  memorandum  within, 

is  necessary  to  contract  for  sale  of  lands,  197. 
must  contain  description, 

of  parties,  211.     See  DESCRIPTION. 
of  property,  211. 

what  is  sufficient  description,  218,  219. 
must  contain  names  of  both  parties,  214,  215. 

name  of  either  party  may  be  supplied  by  connected 

writing,  216. 
or  signature  of  both  parties,  215. 

subsequent  signature  by  auctioneer  for  purchaser,  bad, 

216. 
must  fix  essential  terms,  221. 

but  means  of  fixing  them  may  be  sufficient,  221. 
may  be  collected  from  whole  correspondence,  225. 
need  not  appear  on  contract,  if  sufficiently  referred  to,  226. 
imperfect  reference  may  be  supplied  by  parol  evidence, 

226. 

reference  need  not  be  express  if  intention  clear,  226. 
when  intention  held  to  be  clear,  227. 
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FRAUDS,  STATUTE  OF— continued. 

written  memorandum  within — continued. 

must  fix  length  and  commencement  of  term,  221,  866,  867. 
price  and  quantity,  221. 
vendor's  interest,  220. 
what  insufficient,  213. 

delivery  of  rent-roll  and  abstract  with  letter  by  vendor,  213. 
letter  suggesting  abandonment  of  parol  agreement,  213,  214. 
receipt  for  deposit  not  showing  its  proportion  to  purchase-money, 

222. 
what  sufficient,  211  et  seq. 

admission  of  agreement  without  claiming  benefit  of  the  statute, 

212,  897,  898. 
affidavit  may  be,  212. 

document  relied  on  as,  must  consist  with  parol  agreement,  214. 
engrossment  of  lease,  214. 
letter  asking  to  be  off,  238. 

complaining  of  delay,  238,  n.  (a), 
may  be,  211. 

receipt  for  purchase-money  or  deposit  may  be,  212. 
recital  of  parol  agreement  in  collateral  agreement,  214. 
written  agreement  after,  in  pursuance  of  parol  before  marriage, 
213. 


FRAUDULENT  CONVEYANCE.    And  see  VOLUNTARY  CONVEYANCE. 
for  splitting  votes,  effect  of,  246. 

purchaser  claiming  under,  must  account,  how  far,  799. 
under  13  Eli*,  c.  5  (reproduced  by  L.  P.  Act,  1925,  s.  172,  vide 

p.  787), 

assignment  for  value  of  debtor's  solvency  is,  789. 
consideration  does  not  except  settlement  if  intent  fraudulent, 

788,  794. 
fraudulent  intent  unnecessary,  if  deed  voluntary  and  in  fraud  of 

creditors,  788,  794. 
must  be  in  fraud  of  creditors,  788. 

right  against  is  legal,  and  not  barred  till  debt  is,  794,  795. 
test  of  validity  of,  and  instances,  790  et  seq. 
voluntary  settlement  need  not  be,  788. 
waiver  of  equity  to  settlement  may  support,  788. 
what  is  evidence  of  fraudulent  intention,  789,  790. 
who  may  impeach,  793,  794. 

under  27  Eliz.  c.  4  (repealed  by  L.  P.  Act,  1925,  vide  p.  771), 
could  not  be  defeated  by  heir  or  devisee,  786. 
notice  of,  did  not  invalidate  purchaser's  title,  770. 
voluntary  conveyance  was,  772.     See  VOLUNTARY  CONVEYANCE. 
to  charity,  774. 

FRAUDULENT  PREFERENCE, 

bad  under  Bankruptcy  Act,  1914... 795. 
what  is,  797,  n.  (t). 
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FEEEBENCH, 

abolished  by  Administration  of  Estates  Act,  1925... 322. 

FREEHOLD, 

absolute  title,  with,  searches  on  purchase  of,  1045,  1046. 
compulsory  registration  on  conveyance  on  sale  of,  1078. 
conveyance  of,  without  words  of  limitation,  effect  of,  492. 
copyhold,  converted  into,  by  L.  P.  Act,  1922... 422,  423. 
covenants  on,  discharge  or  modification  of  restrictive,  656,  657. 

implied  on  transfer  of,  510. 
description  of  copyhold  as,  bad,  136,  936. 

enfranchised  copyhold  as,  bad,  136,  936. 

land,  subject  to  restrictions  as  to  user,  as,  bad,  139. 

leaseholds  as,  bad,  136,  936. 
held  of  manor  on  sale  of,  covenant  for  production  should  include 

Court  rolls,  500. 
inquiries  on,  purchase  of,  1014. 
lessee  not  entitled  to  call  for  title  to,  754. 
land  presumed  to  be,  unless  otherwise  described,  109. 
possessory  title,  with,  searches  on  purchase  of,  1047. 
qualified  title,  with,  searches  on  purchase  of,  1045,  1046,  1047. 
restrictive  covenants  on,  discharge  or  modification  of,  656,  657. 
searches  on  purchase  of,  1045,  1046,  1047. 
title  to,  lessee  not  entitled  to,  290,  754. 

wife's,  agreement  signed  by  husband  only  to  settle,  not  binding, 
822,  n.  (f). 

FREE  PUBLIC  HOUSE, 
meaning  of,  120. 

FRIVOLOUS, 

objections  to  title,  danger  of  taking,  438. 

FUND  IN  COURT.     See  STOP-ORDER. 


FUNDS, 

variation  in,  loss  by,  falls  on  purchaser,  how  far,  46,  196,  1000. 
not  recoverable  as  damages,  844. 

FURNISH, 

agreement  to,  if  inseparable  from  agreement  to  let,  is  within  Stat. 

of  Frauds,  209. 
whether  enforceable,  879,  880,  887. 

FURNISHED  HOUSE, 

implied  warranty  of  fitness  for  habitation  on  letting,  84, 85,  508,  509. 
aeous,  on  letting  unfurnished  house,  84,  n.  (m). 

FURTHER  ADVANCES, 

made  after  notice,  whether  postponed,  706,  707. 
vendor's  lien  may  extend  to,  606,  607. 
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FURTHER  ASSURANCE.    See  COVENANTS  FOE  TITLE. 

FURTHER  CONSIDERATION, 

specific  performance  may  be  decreed  upon,  notwithstanding  adverse 

certificate   963. 
vendor's  action  not  dismissed  without,  963. 

GAME, 

right  to  carry  off,  whether  an  interest  within  L.  P.  Act,  1925... 391. 
follow,  whether  an  interest  within  L.  P.  Act,  1925... 391. 
kill  and  carry  away  is  profit  a  prendre,  390. 

GASWORKS  CLAUSES  ACT,  1847... 389,  n.  (?). 

GAVELKIND, 

abolished,  custom  of,  5,  322. 

infant  conveyed  lands  of,  by  feoff ment,  5. 

land  in  Kent  was  presumed  to  be,  322. 

GENERAL  DEVISE.     See  DEVISE. 

GENERAL  WORDS, 

applying  to  dispositions  of  registered  estates,  1076. 

easements,  not  intended  to  pass,  should  be  excluded  from,  490. 

which  would  not  otherwise  pass,  do  not  pass  by,  484. 
implied  by  L.  P.  Act,  1925... 482,  483. 
omission  of  any  ordinary  item  important  in  use  of,  484. 
unnecessary  generally,  484. 

GLEBE, 

purchase  by  rector  of,  voidable,  36. 
sale  of,  authorized  by  statute,  10. 

GOODWILL, 

assignment  of,  what  includes,  486. 
contract  for  sale  of,  not  enforceable,  881. 
unless  sold  with  property,  881. 

GOVERNOR, 

of  charity,  lease  of  lands  to,  voidable,  32. 

GRANDCHILD, 

purchase  in  name  of,  an  advancement,  825. 
quaere,  if  illegitimate,  825,  n.  (o). 

GRANT, 

ancient  and  modern  usage  admissible  to  explain  what  passed  by,  330. 
Crown, 

presumed,  when,  320. 

of  manor,  320. 
proved,  how,  320. 
title  to  be  abstracted  under,  293. 

to  unincorporated  body,  incorporation  presumed  from,  24,  n.  (z). 
vendor  must  afford  inspection  of,  417. 

should  protect  himself  from  production  of,  167. 
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GRANT— continued. 

implies  no  covenants  for  title,  508. 

of  easement,  cannot  be  presumed,  where  it  would  have  been  illegal, 

368. 

may  still  be  presumed,  after  twenty  years,  368. 
of  fishery  in  tidal  waters,  not  now  possible,  391.     See  FISHING. 
of  light,  implied  on  sale  of  house  by  owner  of  adjoining  land,  364, 

365,  366. 

of  minerals,  does  not  destroy  right  of  surface  to  support,  385,  386. 
of  private  way,  is  for  all  purposes  unless  restricted,  374.    See  WAY. 

presumed  from  twenty  years'  enjoyment,  371. 
of  way  of  necessity,  implied,  372.    See  WAY. 
supplementary,  when  presumed,  321. 

GRASS.    See  CROPS. 

GEAVEL, 

proceeds  of,  dug  after  contract,  purchaser  is  entitled  to,  268. 

GROUND-RENT, 

improved  rent  is  not,  936. 

meaning  of,  120. 

misstatement  as  to  amount  of,  may  avoid  contract,  134. 

of  sum  secured  on  personal  covenant,  as,  137. 
particulars  should  state,  114,  938. 
without  remedies,  purchaser  need  not  accept,  936. 

GUAEANTEE 

of  certain  income  from  property,  may  found  action  of  tort,  95. 

GUARDIAN, 

father's  possession  of  infant's  lands  presumed  to  be  that  of,  401. 
may  sell  infant's  lands,  for  what  purposes,  3. 
transactions  of,  with  ward,  22,  37. 

HABENDUM, 

subject  to  rents  is  not  covenant  for  payment,  502,  n.  (4). 

HANDWRITING, 

proof  of,  of  entries  in  questions  of  pedigree,  349,  n.  (Z). 

HARDSHIP. 

defence  to  purchaser's  action  for  specific  performance,  929,  930. 
defence  to  vendor's  action  for  specific  performance,  910  et  aeg. 

excessive  price  amounts  to,  how  far,  946,  947. 

must  exist  at  date  of  contract,  912. 

negligence  does  not  amount  to,  912. 

relation  of,  to  mistake,  902,  911,  912. 

upon  individual  members  of  corporation,  not  a  defence,  912. 

where  performance  would  involve  breach  of  trust,  911. 

forfeiture,  910. 

delay  in  case  of,  more  readily  received  as  defence,  950. 
purchaser  from  Court,  when  discharged  on  ground  of,  1008,  1009. 
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HASTINGS, 

compulsory  registration  in,  1079. 

HEIR.    And  see  REPRESENTATIVES. 

contract  enforceable  against,  may  be  carried  out  by  vendor's  repre- 
sentatives, 525. 
dealing  with  expectancy,  relieved  against  exorbitant  interest,  630. 

sale,  622  et  seq. 
existence  of  concealed,  renders  proof  of  title  by  adverse  possession 

difficult,  406. 

ot  covenants,  how  far  bound  by  administration  action,  678. 
liability  of,  under  old  law,  678. 

present  law,  678. 
oi  purchaser, 

dying  before  completion,  power  of  disposal  of,  276,  277. 
rights  of,  and  of  devisee  under  Wills  Act,  277. 
oi  settlor,  cannot  defeat  voluntary  settlement,  786. 
will  of  ancestor,  covenant  for  production  of,  may  be  required  from. 

501. 

negativing  claim  of,  production  of,  328. 
proof  of,  by  vendor  against,  may  be  required,  328. 
within  Trustee  Act,  who  may  be  trustee, 

of  vendor  contracting  to  sell  after  direction  to  executors  to  sell. 

525. 

dying  before  completion  on  compulsory  sale,  525. 
of  copyholds  dying  before  surrender,  524. 

HERALDS'  COLLEGE, 

books  of,  evidence  of  matters  of  pedigree,  349. 
date  of  last  visitation,  349,  n.  (A), 
only  up  to  date  of  last  judicial  visitation,  314,  349. 

HERBAGE, 

exclusive  right  to,  whether  within  Prescription  Act,  393. 

HIGHWAY, 

common,  what  constitutes,  368,  369. 
presumption  of  dedication  of, 

between  fences,  and  not  metalled  part  only,  332,  333. 

rebutted  by  surrounding   circumstances,   333. 
onus  of  rebutting  lies  on  person  denying  public  right,  370,  n.  («). 
raised  by  user  by  public,  369. 
rebutted  by  showing  dedication  impossible,  369. 

user  only  permissive,  369. 
right  of,  may  be  resumed  after  nonuser,  370. 

not  destroyed  by  nonuser,  369. 

soil  of,  passes  under  conveyance  of  adjoining  land,  370. 
under  Local  Govt.  Acts,  370,  n.  (a). 

Metropolis  Management  Act,  370,  n.  (o). 
Public  Health  Act  vests  in  whom,  370,  n.  (a). 
Public  Health  (London)  Act,  1891... 370,  n.  (a), 
vests  in  adjoining  owners,  370. 
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HIGHWAY— continued. 

strips  of  waste  adjoining,  presumption  as  to  ownership  of,  331. 
does  not  arise  where  highway  is  new,  332. 

road  has  not  been  dedicated,  332. 
may  be  rebutted,  332. 

HIGHWAYS  AND  LOCOMOTIVES  ACT,  1878, 

compensation  to  mine-owners  under,  388,  n.  («). 

HOLDINGS,  SMALL.    See  SMALL  HOLDINGS. 

HOUSE, 

"brick  built,"  meaning  of,  118. 

devise  of  named,  without  appurtenant  meadow  land,  effect  ot,  278. 

dwelling.    See  DWELLING  HOUSE;  FURNISHED  HOUSE. 

"  furnished."    See  FURNISHED  HOUSE. 

insurance  of  freehold,  173,  174. 

leasehold,  175. 

liability  of  purchaser  from  municipal  corporation  to  erect,  880. 
misstatement  of  materials  or  number  of,  fatal,  137. 
"  part  of  a," 

manufactory,  260,  261. 

meaning  of,  256,  n.  (c). 

purchase  of,  under  Michael  Angelo  Taylor's  Act,  258. 
precautions  to  be  used  on  sale  of,  118. 
"  substantial  and  convenient,"  meaning  of,  119. 
what  constitutes  a,  within  L.  C.  C.  Act,  s.  92... 258  et  seq.    And  see 
NOTICE  TO  TEE  AT  and  COUNTER-NOTICE. 

general  result  of  cases  as  to,  260. 

includes  trade  fixtures,  258,  n.  (&). 

meaning  of  "  part  only  of,"  256,  n.  (c). 

price  of  whole  must  be  deposited  before  possession  under  s.  85... 
257, 258.  i 

HOUSING  OF  THE  WORKING  CLASSES  ACT,  1890, 
alienation  by  local  authorities  under,  20. 

HUNTING, 

right  of,  when  a  profit  a  prendre  under  Prescription  Act,  390. 

HUSBAND, 

acquisition  ot  land  by,  and  wife  jointly,  effect  of,  814. 

advance  by,  to  trustees  of  settlement,  effect  of,  827. 

concurrence  by,  in  wife's  conveyance,  dispensed  with  under  Fines 

Act,  when,  515. 
contract  by,  for  sale  of  wife's  chattels  real,  515.     See  TERM  FOR 

YEARS. 

contract  by  wife,  how  far  liable  for  fraudulent  wife,  15. 
conveyance  to,  and  wife  and  stranger,  effect  of,  814. 
evidence  of,  in  matters  of  pedigree,  336,  337. 
has  no  title  to  estate  bought  with  separate  estate,  834. 
intestacy  of,  devolution  of  estate  on,  468. 
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HUSBAND— continued. 

post-nuptial  settlement  by,  of  wife's  separate  estate,  concurrence 

in,  is  not  good  consideration,  774. 
purchase  by,  from  wife  of  her  property,  13. 

in  name  of  wife  or  child,  an  advancement,  825  et  seq. 
of  administratrix  from  co-administratrix,  34. 
wife  may  convey  to,  13. 

HUSBANDRY, 

improper,  depreciation  by,  must  be  compensated,  562. 

purchaser  in  possession  may  manage  estate  according  to  proper,  445. 

vendor  in  possession  may  manage  estate  according  to  proper,  268, 

951. 
profits  of  management  belong  to  purchaser,  268. 


IDENTIFICATION, 

of  the  parties  must  be  sufficient,  214  et  seq. 

IDENTITY, 

condition  as  to,  does  not  cover  entire  absence  ot  evidence,  154. 

is  generally  a  contract  that  deeds  shall  show,  155. 
provides  only  against  deficiency  ot  evidence,  154. 
that  statutory  declaration  of  twelve  years'  possession  con- 
clusive as  to,  of  parcels,  149. 

declaration  as  to  acceptance  of,  may  waive  strict  right,  440,  441. 
latent  ambiguity  respecting,  removable  by  evidence  of  intention,  863. 
of   persons,   declarations    and    evidence    of   pedigree   admissible    to 

show,  347,  348. 
presumption  as  to, 

of  enfranchised  copyholds,  330,  n.  (r). 

of  land  charged  with  tithe  commutation  charge,  330,  n.  (r). 
of  lands  of  ecclesiastical  corporation,  330,  n.  (r). 
of  parcels,  330. 
of  persons,  330,  331. 
want  of,  will  vitiate  sale,  137. 

IDIOT.    See  LUNATIC. 

IGNORANCE, 

misrepresentation  due  to,  binds  maker,  when,  717. 

mutual,  of  value,  effect  of  inadequacy  of  consideration  in  case  of,  620. 

ot  agent  of  revocation  of  his  authority,  840. 

of  rightful  owner  does  not  prevent  time  running,  399. 

ot  vendor,  when  ground  for  relief,  619. 

wilful,  may  amount  to  constructive  notice,  743. 

ILLEGAL, 
contract, 

cannot  be  enforced,  242  et  seq.,  906,  907. 
collateral,  does  not  avoid  legal  contract,  907. 
illegality  of,  defence  to  action  on  contract,  867,  868. 
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ILLEGAL— con  tiwued. 
contract, 

legal  contract  cannot  become,  868. 

security  given  under,  void,  612,  613. 

what  is,  242  et  seq. 
conveyance  to  son  to  qualify  as  voter,  not,  831. 

trustee  in  fear  of  indictment,  not,  831. 
motive  of  purchaser  does  not  avoid  conveyance,  633. 
omission  of  stipulation  supposed  to  be,  is  binding,  905. 
sale  or  purchase  of  pretended  title,  when,  243. 

ILLEGIBLE, 

abstract  which  is,  may  be  refused,  302. 
agreement,  evidence  admissible  to  decipher,  861. 

ILLEGITIMACY, 

of  child  born  in  wedlock,  proof  of,  335,  336. 

presumption  of  advancement  not  rebutted  by,  825. 

whether  so  in  case  of  grandchild,  quaere,  825,  n.  (o). 

IMMATERIAL, 

terms  of  agreement  need  not  be  proved,  896. 

IMPRISONMENT.    See  DURESS. 

IMPROVEMENT  OF  LAND  ACTS, 
limited  owner  may  sell  under,  10. 

IMPROVEMENTS.    See  ACCOUNTS;  EXPENDITURE 
after  contract  belong  to  purchaser,  269. 
by  purchaser, 

acquiesced  in  by  owner,  effect  of,  717,  718. 
allowances  for,  on  conveyance  being  set  aside,  682. 

on  eviction  by  Crown,  none,  1027,  1028. 
prior  claimant,  what,  798. 
on  rescission,  what,  630  et  seq. 
prior  to  completion,  whether  recoverable,  845. 
value  of,  whether  recoverable  under  covenants  for  title,  676. 
by  vendor,  after  contract,  no  allowance  for,  561. 
capital  money  under  S.  L.  Act,  1925,  may  be  applied  in,  81. 
claimant  under  fraudulent  deed,  allowed  for  what,  799. 

invalid  deed,  allowed  for  what,  799. 
intended  of  adjacent  land,  effect  of  plan  showing1,  117. 
lien  of  joint  tenant  for,  extent  of,  818,  819. 
of  charity  property,  when  allowed  for,  630,  n.  (>). 
parol  agreement  to  make,  when  valid,  209. 

power  to  invest  in,  authorized  by  Improvement  of  Land  Act,  81. 
under  S.  L.  Act,  1925... 81. 

whether  authorized  by  power  to  invest  in  land,  80. 
refusal  to  execute  promised,  defence  to  specific  performance,  904. 
what  are  permanent,  within  L.  C.  C.  Act,  a.  69... 578. 
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IMPROVIDENT, 

contract  by  agent  can  be  resisted,  how  far,  908. 

INADEQUACY, 

of  consideration, 

effect  of  mutual  ignorance  in  case  of,  620. 
how  determined,  626. 

how  far  defence  to  specific  performance,  943. 
on  sale  of  estate  in  possession,  943. 
reversion,  944. 
uncertain  interest,  945. 
where  consideration  uncertain,  945. 
how  far  ground  for  setting  aside  sale  of  reversion,  619  et  seq., 

627. 

in  dealings  with  reversion,  rules  as  to,  under  old  law,  622  et  aeq. 
may  be  evidence  of  fraud,  627,  628. 
terms  on  which  sale  set  aside  on  ground  of,  631. 
of  damages  as  remedy,  is  foundation  of  specific  performance,  877 
et  seq. 

INCAPACITATED  OWNEES.    See  LIMITED  OWNERS. 

INCAPACITY.    See  CONVICT;  INFANT;  LUNATIC;  MAKRIED  WOMAN. 
personal,  defence  to  action  on  contract,  867. 

specific  performance,  906. 
to  sell  or  buy,  classification  of,  1. 

INCIDENTS, 

all  legal,  accompany  estate,  110. 

INCLOSED  LANDS, 

on  sale  of,  evidence  of  award  should  be  excluded,  165. 

title  of  lands  for  which  allotments  have  been  made  should 

be  excluded,  165. 

strips  of  waste  presumed  to  belong  to  adjoining,  332. 
title  to  be  shown  to,  287,  288. 

INCLOSUEE, 

admittance  to  allotment  under,  to  several  tenements,  594. 
allotment  made  after  contract  passes  with  property,  under  General 

Inclosnre  Act,  111. 
award,  conclusive  evidence  of  performance  of  terms  of  Act,  288, 

n.  («). 

condition  as  to,  165. 

due  appointment  of  persons  making,  presumed,  323. 
how  proved,  307. 

commissioners.     See  COMMISSIONERS. 
does  not  deprive  surface  of  support  from  minerals,  385. 
exchange  of  lands  under,  does  not  transfer  land-tax,  354,  355. 
reservations  may  affect  land  sold  by  commissioners,  for  expenses  of, 
165. 

INCLOSUEE  ACTS, 

abstract  on  sale  of  lands  allotted  under,  287. 
allotments  under,  111. 

tenure  of,  287. 
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INCLOSUEE  ACTS— continued. 
apportionment  under,  129. 
award  under,  how  proved,  307. 
exchanges  under,  title  on,  287,  288. 
limited  owners  may  sell  under,  10. 
proof  of  awards  under,  307. 
purchase  by  commissioners  under,  36. 
title,  evidence  as  to,  under,  165. 

to  lands  held  under,  287. 
valuers  under,  may  not  buy  land  in  parish,  36. 

INCOME 

guaranteed  by  vendor,  94. 

INCOME  TAX, 

purchaser  may  deduct  from  interest  on  purchase-money,  558. 

INCOMPETENT, 

purchaser  bidding  on  sale  by  Court,  985. 

bound  at  option  of  parties  interested,  36. 
buying  at  auction,  37,  38. 

under  decree  of  Court,  37,  38. 
remedies  against,  by  c.  q.  t.,  43  et  seq. 

INCREASE, 

of  rent,  agreement  for,  must  be  in  writing,  199. 

of  value  of  estate,  purchaser  cannot  claim  on  rescission,  843. 

INCUMBRANCER.  See  INCUMBRANCES ;  MORTGAGEE;  NOTICE;  PRIORITY. 
concurrence  of  equitable,  on  sale  by  Court,  how  far  necessary,  1003. 

may  be  dispensed  with  under  L.  C.  C.  Act,  526. 

within  reasonable  time,  286. 

costs  of,  on  sale  by  Court,  out  of  purchase-money,  997,  998. 
has  no  claim  against  vendor  selling  land  subject  to  charge,  805,  806. 
may  make  mortgagee  with  notice  liable  for  surplus,  78,  79. 
not  prejudiced  by  mortgagor's  waiver  of  notice  on  sale,  68,  69. 
of  purchaser,  on  what  terms  relieved  agauist  vendor,  266,  267. 
satisfied,  and  unsatisfied,  distinction  between,  on  sale,  704,  705. 

1NOUMBRANCES.    And  see  MORTGAGE;  MORTGAGEE;  NOTICE. 
abstract  must  mention,  300. 
concealment  of,  criminal  liability  for,  91,  299. 
conditions  as  to  presumed  extinction  of,  158. 
may  offer  indemnity  against,  158. 
must  mention  subsisting,  157. 
contribution  to,  by  purchasers  inter  se,  800,  801. 

supposed  to  be  invalid,  805. 
covenant  against,  by  trustees  and  mortgagees,  77,  128,  497  et  seq. 

subsisting,  should  provide  for  payment,  499. 
discharge  of, 

on  sales  by  Court  out  of  purchase-money  before  conveyance,  996. 
on  sales  by  Court  purchaser  has  no  lien  for,  on  unpaid  purchase- 
money,  996. 
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INCUMBKANCES— continued. 
discharge  of — continued. 

out  of  unpaid  purchase-money  after  conveyance,  526,  685. 

even  when  secured,  699. 

purchase-money  being  required  for,  makes  time  essential,  430. 
purchaser  must  pay  interest  on  money  retained  for,  558. 

should  see  to,  before  paying  purchase-money,  525,  698, 

699. 

refusal  of,  is  breach  of  covenant  for  further  assurance,  672,  673. 
under  L.  P.  Act,  1925... 157,  n.  (d),  526,  577,  n.  (*). 
under  Trustee  Acts,  576,  577. 
disclosure  of,  is  duty  of  vendor,  88,  89. 
equitable,  registration  of,  under  Registry  Acts,  588. 

satisfied,  how  far  to  be  abstracted,  298. 
existence  of, 

affects  form  of  certificate  as  to  title,  how  far,  963. 
defence  to  specific  performance,  how  far,  920,  921,  938. 
matter  of  conveyance  only,  when,  286,  920,  921. 
future,  money  may  be  paid  in,  under  Trustee  Act,  to  meet,  576. 
getting  in,  by  separate  deed,  how  far  vendor's  duty,  460. 

on  sale  in  lots,  463. 
inquiries  as  to, 

costs  of,  recoverable  as  damages,  844. 

mortgagee,  whether  bound  to  answer,  717,  1011. 

proper  form  of,  1010  et  seq. 

to  be  made  of  trustees  on  purchase  of  equitable  estate,  92,  1011, 

1012. 

keeping  alive,  purchaser  entitled  to,  463,  806  et  seq. 
merger  of,  806  et  seq. 

purchaser  of  lease  subject  to,  cannot  effect,  of  lease,  in 

reversion,  768,  769. 
mesne,  purchase  of  equity  of  redemption  by  mortgagee  lets  in,  how 

far,  806  et  seq. 
notice  of  one,  postpones  purchaser  to  all  subsisting,  702,  703.     See 

NOTICE. 

to  purchaser  before  completion,  266,  277,  698. 
particulars  must  mention  subsisting,  111,  157. 

power  of  consent  by  tenant  for  life  to  sale,  how  far  affected  by,  72. 
prior,  effect  of  concealment  of,  91,  n.  (A), 
purchase  by  counsel  of,  on  client's  estate,  when  voidable,  37. 
purchaser  buying  up,  can  only  charge  actual  price  paid,  685. 
searches  and  inquiries  respecting,  1010 — 1050. 
vendor  liable  for,  till  conveyance,  525. 

INDEMNITY, 

against  charges,  covenant  for,  whether  sufficient,  499. 
covenants  of  vendor,  purchaser  must  give,  505. 
defect  in  title,  purchaser  not  entitled  to,  931. 
future  charges,  money  must  be  paid  in  under  Trustee  Act  as, 

576. 

inaccuracy  of  copies  of  register,  317. 
liabilities  of  estate,  purchaser  must  give,  265,  501,  504. 
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INDEMNITY— continued. 

against  quit  rents,  purchaser  must  give,  505. 
rectification  of  register,  1071. 

rents  and  covenants,  purchaser  of  leaseholds  must  give,  502. 
rents,  &c.,  successive  assignees  must  give,  to  original  lessee, 

811,  812. 
succession  duty,  should  be  taken  on  purchase  of  reversion, 

1058. 

arbitrator  on  contract  has  not  authority  to  award,  931,  n.  (#). 
condition  to  give  enforced,  even  after  conveyance,  158. 
covenant  for,  includes  costs  of  action  for  breach  of  covenant,  505, 

n.  (0). 

fire  insurance  is  contract  for  personal,  173,  174. 
for  loss  of  deeds  to  mortgagor,  421,  422. 
on  purchase  by  railway  company  of  lands  subject  to  rent-charge. 

931,  n.  (*). 
purchaser  of  leaseholds  from  executors,  whether  liable  to  give,  504, 

1002,  1003. 
must  give  to  lessee,  279,  504. 

INDOESED  RECEIPT.    And  see  RECEIPT. 

not  conclusive  evidence  of  payment,  571,  572,  729. 
unusual  position  of,  may  be  notice,  425,  751. 

INDORSEMENT.    And  see  INDORSED  RECEIPT. 

of  assent  under  Administration  of  Estates  Act,  1925... 592. 
of  conveyance  on  leading  title  deed  retained,  591. 
on  deed,  that  it  is  duplicate,  673. 

INDUSTRIAL  SOCIETY, 
receipt  by,  706. 

INFANT, 

contract  of, 

avoidance  of,  26. 

election  as  to,  what  time  allowed  for,  26. 

electing  to  abandon  ought  to  disclaim,  26. 

adopt  ought  to  have  a  new  contract,  26,  27. 
enforced,  cannot  be  during  minority,  4. 
how  affected  by  Infants  Relief  Act,  1874... 6,  7. 
may  be  adopted  or  abandoned  at  majority,  26. 
on  abandonment  of,  whether  money  paid  recoverable,  27. 
ratification  of,  26. 

conveyance  by,  practice  as  to  settling,  by  Court,  1002. 
conveyance  of, 

by  deed  if  delegating  a  power  void,  2,  n.  (a). 

voidable,  2,  n.  (a). 

for  certain  charitable,  religious  and  other  purposes  good,  3. 
legal  estate  in  land  to,  effect  of,  28. 
not  binding,  1,  2. 

under  power  of  what  kind  good,  3,  4. 
conveyance  of  lands  of,  form  of  order  for,  1002. 
conveyance  to,  and  another  person,  1039. 
D. — VOL.    II.  38 
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INFANT— con  tin  ued. 

discretion,  cannot  do  any  act  requiring  exercise  of,  4. 

fraud  of,  6. 

gavelkind  lands  of,  abolished,  5. 

L.  P.  Act,  1925,  s.  51,  as  affecting,  5. 
might  be  conveyed  by,  5. 

legal  estate  cannot  be  conveyed  since  1925  by,  2,  28. 
lunatic,  jurisdiction  of  Court,  521,  n.  (7t). 
married  woman,  effect  of  covenant  by  husband  to  settle  property 

of,  2. 

misrepresentation  as  to  being  of  full  age,  6. 
mortgagee,  vesting  order  in  place  of  conveyance  by,  522. 
possession  of  land  of,  by  father  is  that  of  trustee,  401,  402. 
power  of  appointment,  execution  by,  under  Infants  Settlement  Act, 

1855.. .2. 
power  of  appointment,  execution  by,  under  Infants  Settlement  Act, 

1855,  as  affected  by  S.  L.  Act,  1925... 2. 
powers  exerciseable  by,  3,  4,  5. 
purchase  by,  good,  26. 

remedies  against  fraudulent,  27,  28. 
purchaser  of  estate  of,  must  account  how  far,  799,  800. 
purchaser  only  entitled  to  relief  if  he  fraudulently  misrepresent  his 

age,  6. 

ratification  of  contract,  Infants  Eelief  Act,  1874,  as  affecting,  6,  7. 
sale  by,  remedies  against  fraudulent,  6. 
settlements  of  property  by,  2,  3. 
sale  of  lands  of, 

cannot  be  ordered  in  administration  action,  966. 

charity,  for,  3. 

education,  for,  3. 

fine  arts,  for,  3. 

gavelkind,  in,  5. 

literature,  for,  3. 

public  works,  for,  3. 

religion,  for,  3. 

science,  for,  3. 

statutory  powers  regarding,  3. 

under  S.  L.  Act,  1925... 4,  5. 
security  given  by,  personally,  void,  27,  28. 
settlement  by,  how  valid,  to  be  made,  2. 
vendor  entitled  to  relief,  if,  represents  himself  as  of  age,  27,  28. 

INFANTS  EELIEF  ACT,  1874, 
application  of,  6,  7. 
mortgage  void  under,  7,  n.  (•). 
whether,  applies  to  contracts  by  infants,  26,  27. 

INFANTS  SETTLEMENT  ACT,  1855, 
settlement  by  infant  under,  2. 

INFERENCE.    See  PRESUMPTION. 
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INFLUENCE.    See  UNDUE  INFLUENCE. 

INFOKMATION.     And  see  KNOWLEDGE. 
honest  belief  will  not  excuse  false,  96. 

purchaser  precluded  from  evidence  may  be  entitled  to,  165. 
trustee  liable  for  giving  wrong,  1011,  1012. 

vendor  bound  to  produce  other  than  that  specified,  if  he  have  it,  154. 
supply  all  in  his  power,  148. 

INHABITANTS, 

purchase  by,  eo  nomine,  bad,  24. 

INHEEITANCE, 

Act  presumption  as  to  stock  of  descent  under,  335. 
belongs  to  purchaser  from  date  of  contract,  266. 
trustee  may  sell  apart  from  minerals,  66,  67. 
selling  timber  along  with,  65,  66,  67. 

INITIALS, 

signature  by,  sufficient,  233. 

INJUNCTION, 

against  action  by  mortgagee  for  mortgage  debt  after  contract  to 

sell,  none,  279. 
against  breach  of  covenant, 

acquiescence,  effect  of,  generally  on  right  to,  651  et  seg. 

may  substitute  damages  in  lieu  of,  649  et  seq. 
evidence  of  damage  not  necessary,  655. 
against  breach  of  negative  covenant,  Court  cannot  refuse,  650,  651, 

908,  909. 

ejectment  when  owner  has  encouraged  expenditure,  895,  896. 
grantee  of  riparian  owner,  only  if  damage  proved,  376. 
polluting  percolating  underground  water,   377. 
presentation  of  parson  not  nominated  by  purchaser,  956. 
against  railway  company, 

by  adverse  claimants,  not  granted,  455. 
by  landowner  after  delay  not  granted,  456. 
by  mortgagee,  455. 
entering,  when  granted,  454,  455. 
taking  part  only  of  house,  256. 
working  traffic,  on  failure  to  pay,  954. 
against  re-sale  by  vendor  pending  contract,  955. 

sale  by  trustees  only  on  breach  of  trust,  78. 
waste  by  purchaser  in  possession,  271. 
withdrawing  support,  384. 
implied  negative  covenant,  how  far  enforceable  by,  908  et  seq. 

INJUEY, 

through  prior  act  of  vendor,  remedy  for,  697. 

IN  LOCO  PARENT  IS, 

purchase  by  person,  an  advancement,  825. 

38(2) 


1200  INDEX. 

INQUIRIES.    And  see  NOTICE  and  SEARCHES. 
as  to  and  for  what  to  be  made, 

claim,  failure  to  make,  gives  purchaser  notice,  751,  752. 

evidence  in  vendor's  possession,  325,  326. 

incumbrances,  1010  et  seq. 

marriage  settlement,  326,  742. 

non-exercise  of  power,  326. 

restrictive  conditions,  purchaser  not  protected  by,  176. 

restrictive  covenants,  1015. 

suspicious  matters,  326,  327,  742,  756,  757. 

tender  and  refusal  of  mortgage  money,  327. 

title  deeds,  1015. 

answered  by  reasonable  excuse  absolves  purchaser,  721,  723, 

741,  753. 
omission  to  make,  postpones  purchaser,  176,  721,  722,  751, 

752,  1015. 

document  prior  to  root  of  title,  none  can  be  made  as  to,  294,  295. 
fishing,  need  not  be  answered,  326. 
incumbrancer  need  not  answer,  717. 
of  whom  to  be  made, 

of  incumbrancer,  as  to  his  claim,  91,  1011. 
of  tenants,  1013. 

not  after  abandonment  of  possession,  1013. 
of  trustees  on  purchase  of  equitable  estate,  92,  1011,  1012. 
on  reference  as  to  title,  form  and  scope  of,  957,  958. 
trustees  liable  for  false  information  in  answer  to,  92,  1012. 
when  to  be  made,   on  purchase  of  leaseholds,   1013,  n.  (r).     See 
LEASEHOLDS. 

INEOLLED  DEEDS.    See  DEEDS;  ENROLMENT. 
INROLMENT.    See  ENROLMENT. 

INSANITY.    See  LUNATIC. 

covenant  for  further  assurance  not  broken  by  inability  through,  672. 
evidence  of,  7,  8,  9,  28. 

INSCRIPTION, 

evidence  of  pedigree,  349. 

whether  acknowledgment  of  title  under  Stat.  of  Lim.,  403. 

INSOLVENCY.    See  BANKRUPT;  BANKRUPTCY. 
of  auctioneer,  loss  by,  falls  on  vendor,  186. 
of  purchaser,  may  be  ground  for  appointing  receiver,  953. 
proceedings  in,  how  proved,  316. 

INSPECTION.    And  see  PRODUCTION;  TITLE  DEEDS. 
of  abstract,  prior  to  sale,  154. 
of  court  rolls,  how  obtained,  308,  309,  423. 
of  lease,  opportunity  of,  should  be  given,  88,  89,  749. 
of  .property  by  purchaser,  effect  of,  on  misdescription,  135. 
of  register,  vendor's  duty  regarding,  1040,  1041,  1072. 
of  title  deeds,  earlier  than  root  of  title,  89,  152. 
power  of  Court  to  compel,  423. 
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INSTALMENT, 

estate  duty  payable  by,  1065,  1066. 

purchaser  entitled  to  possession  on  payment  ot  last,  of  purchase- 
money,  548. 
succession  duty  payable  by,  1051,  1052. 

INSTRUCTIONS, 

for  preparation  of  contract  may  amount  to  agreement,  229. 
private,  to  agent,  effect  of,  190. 

INSURANCE, 

breach  of  covenant  as  to, 

equivalent  to  other  covenants  as  regards  forfeiture,  171,  172. 
formerly  worked  forfeiture,  171. 
purchaser  ^protected  against  forfeiture  for,  171. 
buildings,  of,,  in  the  Metropolis,  174. 
condition  as  to,  on  sale  of  buildings,  173,  174,  175. 
contract   between   vendor   and   purchaser,  does   not  affect   insurer's 

liability,  174. 

for,  benefit  of,  does  not  pass  to  purchaser,  174. 
for,  is  contract  of  indemnity,  173,  174. 

money,  vendor  must  repay,  after  payment  by  purchaser,  173,  174. 
policy,  fire,  assignment  of,  173. 
vendor,  effecting  improper,  270. 

whether  bound  to  keep  up,  after  contract,  270. 

INTENTION, 

common,  deed  failing  to  carry  out,  may  be  rectified,  617. 

compensation  after  conveyance  is  question  of,  683. 

covenants  for  title  can  only  be  restricted  by  clear  expression  of, 

673,  674. 

evidence  of  statement  of,  to  prove  tenancy  in  common,  816. 
merger  of  charge  on  payment  off,  is  question  of,  806. 
that  restrictive  building  covenants  are  for  mutual  benefit,  645. 
that  will  shall  not  speak  from  death,  277. 
to  defeat  creditors  necessary  to  bring  settlement  within  Statutes  of 

Eliz.,  790  et  seg. 
waiver  of  lien  is  question  of,  608  et  seq.    See  WAIVER. 

INTERESSI  TERMINI, 

doctrine  of,  abolished  by  L.  P.  Act,  1925... 672. 

INTEEEST, 

condition  for  payment  of, 
frame  of,  125  et  seq. 

on  increasing  scale,  not  usurious,  125,  557. 
lien  of  purchaser  for,  on  purchase-money,  after  rescission,  448. 
mortgagee  not  liable  for,  on  surplus,  in  case  of  rival  claims,  78,  79. 
on  compensation  repaid  out  of  purchase-money,  vendor  liable  for, 
569. 
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I NTBREST— co  n  tinued. 
on  deposit, 

auctioneer  not  liable  for,  184. 

purchaser  may  recover  in  action  for  damages  on  contract,  844. 

on  rescission,  when,  843. 
vendor  must  pay,  on  return  of,  558. 

not  entitled  to,  558. 
on  purchase-money, 

agreement  for  reduction  of  rate  of,  construed  against  purchaser, 

542,  n.  GO- 

that  vendor  shall  take  rents  till  actual  completion  pre- 
cludes claim  for,  558. 

to  allow  purchaser  rents  and,  suspicious,  544. 
to  pay  by  vendor  of  advowson  till  vacancy,  247. 
to  pay  in  ascending  scale  not  a  penalty,  557. 
appropriation  prevents  running  of,  how  far,  549  et  seq.     Se* 

APPROPRIATION. 

compound,  claim  for,  542,  n.  (m). 
for  fixtures,  what  payable,  547. 
income  tax  may  be  deducted  from,  558. 
paid  into  Court  under  L.  C.  C.  Act,  not  allowed,  558,  581. 
payable  from  what  date, 

by  railway  company,  545. 

for  growing  timber,  547. 

for  mature  timber,  547. 

in  default  of  agreement  for  time  for  completion,  545. 

on  sale  of  reversion  or  wasting  property,  546. 

where  purchaser  is  in  possession,  545. 

out  of  possession,  544,  545. 
payable  on  vendor's  default,  when,  542  et  seq. 

doubt  raised  by  De  Visme  v.  De  Visme,  552,  553. 
except  where  default  is  gross  and  wilful,  551,  552,  553. 
meaning  of  "wilful  default,"  554.     See  DEFAULT. 
where  action  caused  by  vendor's  death,  553. 

necessary  to  clear  title,  553. 
payment  of,  by  purchaser  in  possession  does  not  preclude  tenancy 

at  will,  447. 

by  vendor  in  lieu  of  notice  to  mortgagee,  286. 
purchaser  in  possession  cannot  relieve  himself  by  going  out,  545. 
rate  allowed  in  default  of  agreement,  542. 
recoverable  as  damages  in  action  on  contract,  844. 
retained  by  purchaser  to  satisfy  incumbrances,  558. 
set-off  against  that  on  mortgage,  on  purchase  by  mortgagee,  546. 
Stat.  of  Lim.  does  not  begin  to  run,  till  good  title  shown,  544. 
on  rents  received  while  in  possession,  vendor  may  have  to  pay,  561. 
on  sale  by  Court, 

on  purchase-money,  payable  from  what  date,  1000,  1001,  1002. 
purchaser  may  be  relieved  from,  by  pay- 
ment into  Court,  995. 

on  setting  aside  dealings  with  reversions,  628,  n.  (#),  630. 
purchase  by  trustee,  44. 
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INTERLINEATIONS, 

in  deed,  presumed  to  have  been  made  prior  to  execution,  425. 
in  will  presumed  to  have  been  made  after  execution,  425. 

INTEKLOCUTOKY  APPLICATION, 

sale  of  mortgaged  property  may  be  ordered  on,  969. 

INTEEPLEADEE, 

summons,  auctioneer  may  take  out,  as  to  deposit,  183. 

INTEEEUPTION, 

by  stranger,  fatal  to  acquisition  of  easement,  396. 

during  last  year  of  enjoyment,  effect  of,  396. 

not  adverse,  does  not  preclude  prescriptive  right  to  light,  360,  396, 

n.  (0. 

user  incapable  of,  will  not  found  easement,  358. 
what  amounts  to,  396. 

INTESTACY, 

Administration  of  Estates  Act,  1925,  as  affecting,  468. 
administration  granted  to  trustees  in  case  of  settled  lands,  528. 
effect  of  A.  E.  Act,  1925,  on,  334. 

L.  T.  Act  on,  334. 
evidence  of,  supplied  by  letters  of  administration,  334. 

what  vendor  must  produce,  326,  329. 
letters  of  administration  on,  necessity  for  taking  out,  334. 

INTESTATES  ESTATES  ACT,  1890... 468. 

INTOXICATION, 

defence  to  action  on  contract,  867,  n.  (y). 

INVALIDITY, 

of  marriage,  makes  settlement  invalid,  776. 

INVESTIGATION.     And  see  TITLE. 

of  title,  costs  of,  included  in  costs  of  summons  under  L.  P.  Act,  1925, 

s.  49.. .961. 
recoverable  as  damages  in  action  on  contract,  844. 

INVESTMENT.     And  see  PURCHASE-MONEY. 

by  father  of  his  own  money  with  settled  funds,  an  advancement,  831. 
of  deposit, 

condition  for,  122. 

purchaser  not  affected  by,  unless  at  his  request,  196. 

under  order  of  Court,  196. 
of  moneys  under  L.  C.  C.  Act,  578. 

costs  of  interim,  payable  by  company,  597,  n.  (m). 

payable  generally  by  company,  597. 
of  purchase-money, 

is  at  purchaser's  risk,  569. 

on  sale  by  Court,  rescission  affects,  how  far,  1000. 
under  power  of  attorney,  575. 
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IN  VESTMENT— continued. 

power  of,  in  land,  does  not  authorize  purchase  of  leaseholds,  80. 

whether  authorizes  substantial  improvements,  81. 
real  securities  conferred  on  trustees,  80. 

does  not  authorize  purchase,  80,  81. 

power  to  vary,  may  authorize  trustees  to  release  part  of  the  mort- 
gaged lands  on  sale,  535,  536. 
imply  power  of  sale,  535. 

trustees  cannot  make,  in  real  estate,  without  authority,  80. 
discretion  of,  as  to,  not  interfered  with,  81. 
may  release  improper,  534. 
time  allowed  to,  for,  81. 
under  S.  L.  Act,  generally,  81. 

increased   range   allowed    by,    for    moneys   under 

L.  C.  C.  Act,  578. 
option  of  tenant  for  life  as  to,  81. 
I  O  U, 

auctioneer  accepting,  for  deposit,  may  sue  on  it,  181. 
vendor's  default  is  defence  to  action  on,  for  purchase-money,  837, 
838. 

IRELAND, 

disturbances  in,  person  killed  in,  exempt  from  estate  duty,  1063. 

documents,  how  proved,  315,  n.  (A). 

estate  duty,  exempt  from,  person  killed  in  disturbances  in,  1063. 

IRRIGATION, 

right  of  riparian  owner  to  use  water  for,  376. 

ISSUE, 

failure  of,  how  presumed,  343. 

in  tail.    See  REMAINDERMAN;  TENANT  IN  TAIL. 

presumption  against  woman  having,  when  raised,  344. 

JOINT  PURCHASERS.    And  see  JOINT  TENANCY;  PARTNERS;  PARTNER- 
SHIP. 
abandonment  of  contract  by  one,  not  defence  to  specific  performance 

by  others,  948. 

advance  by  one  of  more  than  his  share  gives  him  no  lien,  819. 
resulting  trust  for,  how  rebutted,  823,  824. 

not  rebutted  by  loan  of  part  of  purchase-money, 
824. 

JOINT-STOCK  COMPANY.     See  COMPANY;   CORPORATION. 

JOINT  TENANCY, 

by  devise  not  easily  rebutted,  819. 
how  affected  by  marriage,  814,  815. 

presumption  of,  on  joint  purchase  does  not  arise  in  Equity, 
if  contrary  intention  can  be  shown,  815. 

parol  evidence  of  facts  showing,  admissible,  815,  816. 
if  purchase-money  is  advanced  unequally,  815. 
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JOINT  TENANCY— continued. 

presumption  of,  &c. — continued. 

if  tenants  in  common  of  mortgage  buy  equity  of  redemption,  816 . 
if  joint-tenants  subsequently  deal  with  land  as  it  for  trade,  816, 

817. 
on  purchase  of  land  for  trade  purposes,  816,  817. 

out  of  partnership  assets,  817. 
severed  by  contract  of  one  tenant  to  sell,  884. 

JOINT  TENANTS.    And  see  JOINT  TENANCY. 

contract  of  deceased,  enforceable  against  survivor,  884. 

one,  severs  joint  tenancy,  884. 
dealings  with  land  by,  as  if  for  trade,  create  tenancy  in  common, 

816,  817. 
lien  of,  for  improvements,  extends,  how  far,  818,  819. 

renewal  of  renewable  lease,  819. 

one  of  several,  purporting  to  deal  with  entirety,  remedy  against,  887. 
receipt  of  one  for  whole  purchase-money,  not  a  good  discharge,  575. 
succession  duty  payable  by,  for  accruer  by  survivorship,  1055. 

creates  difficulty  on  sale  by  surviving  mortgagee  or  trustee,  1055. 

JOINT  VENDORS 

must  give  separate  receipts  for  purchase-money,  575. 

JOINTUEE, 

succession  duty  in  respect  of,  on  sale  of  settled  estate,  1057. 

JOUENEYS, 

for  examination  of  deeds,  expenses  of,  415,  416. 

JUDGMENT, 

affects  only  debtor's  interest  capable  of  being  charged,  1204. 
evidence  on  same  matter,  352. 

Irish  memorial  of  assignment  of,  how  far  evidence,  312,  n.  (A), 
money  secured  by,  barred  by  twelve  years  from  payment  or  acknow- 
ledgment, 405. 
postponed  to  interest  of  c.  q.  t.,  1024,  1025. 

prior  equitable  incumbrancer,  1024,  1025. 
where  foreclosure  decree  prior  to  registration,  1025. 
registration  of, 

does  not  prevent  time  running  in  favour  of  debtor,  1027,  n.  (r). 
search  for, 

for  five  years  preceding  purchase,  1026,  1027. 
solicitor  buying  in  consideration  of,  from  client,  39. 
under  Judgments  Act,  1838, 
benefice  not  affected  by,  1024. 

lands  of  municipal  corporation,  how  far  affected  by,  1024. 
under  Judgments  Act,  1855, 

effect  of,  on  mortgagees'  charges,  &c.,  726. 

JUDICATURE  ACTS, 

Court  can  compel  person  refusing  to  convey  under,  1004. 
damages  on  rescission  not  recoverable  under,  97. 
under,  876. 
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JUDICATURE  ACTS— continued. 

delivery  up  of  deeds,  enforceable  under,  709. 

effect  of,  on  plea  of  purchaser  for  value  without  notice,  709. 

on  stipulations  not  otherwise  essence  of  contract,  427,  428. 
instruments,  execution  of,  under,  523. 
jurisdiction  as  to  costs,  enlarged  by,  598,  599. 

JURISDICTION, 

as  to  costs  not  enlarged  by  Judicature  Acts,  598. 

concurrent,  plea  of  purchaser  for  value  without  notice,  not  admissible 

in,  708,  709. 
example  of,  709. 

land  out  of,  agreement  relating  to,  enforced,  877,  878. 
on  summons  under  L.  P.  Act,  1925,  s.  49... 960. 
to  direct  sale  of  charity  property,  18. 
trustees  out  of.    See  TRUSTEE  ACT. 
want  of,  purchaser  from  Court  entitled  to  discharge  for,  991,  992. 

JURY, 

landowner  desiring,  not  entitled  to  notice  of  intention  to  summon, 
541. 

entitled  to,  where  time  for  appointing  umpire  has  ex- 
pired, 540,  871. 

may  accept  offer  before  verdict  of,  873. 
may  compel  assessment  by,  by  mandamus,  870. 

costs  not   allowed   where   assessment   less   than  sum 

offered,  870,  n.  («). 

price  to  be  fixed  by,  under '!».  C.  O.  Acts,  where  good  title  not  shown, 
76. 


KENT, 

land  in,  was  presumed  to  be  gavelkind,  322. 

KEYS, 

acceptance  of,  equivalent  to  possession,  444. 
fixtures,  485. 

KITCHEN, 

right  of  user  of,  vitiates  sale,  138,  938. 

KNOWLEDGE, 

easement  can  be  acquired  only  with,  of  persons  adverse  to  it,  395. 
of  purchaser, 

of  defect,  effect  of,  83  et  seq.,  439,  440,  568. 

evidence  of,  when  admissible,  105,  106,  109. 
immaterial  when  contract  for  good  title,  145,941,  942. 

secus,  if  contract  silent  as  to  title,  940. 
precludes  his  right  to  compensation,  932,  934,  940. 
of  deficiency  not  readily  assumed,  565. 

precludes  his  right  to  compensation,  565. 
of  tenancy  does  not  preclude  right  to  compensation,  933,  934,  936. 
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KNOWLEDGE— continued. 
of  vendor, 

of  defect  prevents  rescission,  163,  928. 

of  want  of  title  entitles  purchaser  to  damages,  how  far,  846  et 

aeq. 

of  worthlessness  of  estate  ground  for  relief,  when,  687. 
personal,  not  necessary  to  impute  constructive  notice,  741. 

LACHES.    And  see  DELAY. 

ground  for  refusing  remedy  by  injunction,  650. 

poverty  not  an  excuse  for,  in  impeaching  transaction,  48. 

LAKE,  i 

fishery  in,  belongs  to  owner  of  soil,  if  one  person,  392 . 

large  inland,  in  whom  vested,  392. 
LAND, 

abstract  of  title  to  legal  estate  in,  contents  of,  88,  299. 
acquisition  of.  See  ACQUISITION  OF  LAND  ACT,  1919. 
agreement  to  sell,  means  fee  simple,  109. 

under  L.  C.  O.   Act  does  not  include  minerals, 

110,  111. 

caution  against  dealing  with,  1043. 
certificate,  evidence  of  what,  316,  317. 

issue  of,  1069. 

charity,  for,  assurance  of,  589,  590. 
compulsory  registration  on  sale  of  freehold,  1078. 
covenants  on  transfer  of  registered,  509,  510. 

deed  of  arrangement  regarding,  registration  affecting,  1028,  1029. 
definition  of,  under  L.  P.  Act,  1925... 199. 
entailed,  sale  of,  under  L.  P.  Act,  1925... 462. 
estate  duty  on  registered,  1066,  1067. 
exchange,  taken  in,  L.  E.  Act,  1925,  respecting,  287. 
exempted  from  registration,  what,  1072. 
"  for  building  purposes,"  what  is,  under  L.  O.  O.  Act,  510. 
freehold,  compulsory  registration  on  sale  of,  1078. 

covenants  implied  on  transfer  of,  510. 
includes  what, 

under  L.  P.  Act,  1925... 246,  396. 

Sale  by  Auction  Act,  106,  n.  (a). 
Stat.  of  Lira.,  397. 

intermixed  of  different  tenure,  condition  as  to  distinguishing,  155. 
legal  estate  in,  abstract  of  title  relating  to,  88,  299. 

conveyance  by  deed  under  L.  P.  Act,  1925,  of,  5. 
infant  cannot  now  hold,  2,  28. 
Limitation  Acts  apply  to  registered,  J.070. 
lota,  sold  in,  L.  P.  Act,  1925,  as  affecting,  173. 
Middlesex  Eegistry,  within,  exempt  under  L.  R.  Act,  1925... 1072. 
mortgage  term  not  extending  to  fee  simple  on  sale  of,  280. 
postpone  sale  of,  power  to,  59. 
power  to  postpone  sale  of,  59. 
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LAND — continued. 

purchase  of,  purchase-money  treated  as  capital  money  for,  81. 
registered,  covenants  on  transfer  of,  509,  510. 
description  of,  478,  n.  (I). 
estate  duty  on,  1066,  1067. 
succession  duty  on,  1066,  1067. 
removal  from  register  of,  1071. 

sale  of,  mortgage  term  extending  to  fee  simple  on,  280. 
power  to  postpone,  59. 
trust  for,  under  L.  P.  Act,  1925. ..59. 
T.  Act,  1925,  respecting,  65. 
settled.    See  SETTLED  LAND. 
succession  duty  on  registered,  1066,  1067. 

tenancy-in-common  in,  cannot  be  held  under  L.  P.  Act,  1925... 497. 
title  to,  abstract  of,  contents  of,  88,  299. 
transfer  of  registered,  1077. 
trust  for  sale  of,  under  L.  P.  Act,  1925... 59. 
Yorkshire  Registry,  within,  exempt  under  L.  E.  Act,  1925... 1072. 

LAND  CHAEGES, 
annuities  as,  1033. 
classes  of,  different,  1029  et  seq. 
death  duties  as,  1032. 
easement,  equitable,  as,   1032. 
effected,  how,  1077. 
enforceability  of,  1032. 
equitable  charges,  general,  1031. 

easement  as,  1032. 
estate   contracts,  as,   884,  1032. 
general  equitable  charges  as,  1031. 
lien, 'vendor's,  registration  as,  607. 
limited  owners'  charges,  1031 . 
local,  registration  of,  1033,  1034. 

search  for,  1019. 
mortgage,  puisne,  as,  1031. 

ranks  according  to  date  of  registration  as,  615. 
notice,  registration  as  constituting,  466. 
order  of  ranking  of  registered,  1077. 
registration  of,  method  of,  1043. 

necessity  for,  699,  700. 
restrictive  covenant  as,  1032. 
statutory  charges,  what  are,  1029  et  seq. 
town  planning  schemes  as,  1034. 
transfer  of,  1077. 
vendor's  lien,  registration  as,  607. 

what  tare  registrable  as,  under  L.  C.  Act,  1925. -.397,  450,  615,  648. 
Yorkshire,  in,  registration  of,  733,  734,  1033. 

LAND  CHAEGES  ACT,  1925, 

covenants,  (restrictive,  necessity  for  registration  under,  505,  506. 
interests  which  may  be  registered  under,  397,  450. 
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LAND  CHARGES  ACT,  1925— continued.  \ 

land,  charges  affecting,  registrable  under,  450,  615. 
pre-emption,  rights  of,  within,  253. 

restrictive  covenants,  necessity  for  registration  under,  505,  506. 
rights  of  pre-emption  within,  253. 

LAND  COMMISSIONERS.  See  BOARD  OF  AGRICULTURE  AND  FISHERIES. 
LAND  DRAINAGE  ACTS,  3,  n.  (&). 

LANDLORD.    See  TENANCY;  TENANT. 

agreement  by,  with  tenant,  what  must  be  in  writing1,  208,  209. 
presumption  of  title  of,  to  encroachment,  166.    See  ENCROACHMENT. 
purchase  by,  of  goods  sold  under  a  distress,  36. 

LANDLORD  AND  TENANT  ACT,  1927. 
forfeiture,  relief  against,  under,  172. 
relief  against  forfeiture  under,  172. 

LANDOWNER.     See  LANDS  CLAUSES  CONSOLIDATION  ACT;  NOTICE  TO 
TREAT;  RAILWAY  COMPANY. 

LAND  REGISTRATION  ACT,  1925... 1068— 1079. 
abstract,  filed,  when  deemed  correct,  1073. 

of  title  required  under,  303. 

adverse  easements  when  noted  on  the  register,  1070. 
privileges  when  noted  on  the  register,  1070. 
rights  when  noted  on  the  register,  1070. 
annuity,  disposition  of,  powers  of  registered  proprietor  respecting, 

1075. 

apportionment  of  rent  under,  1076. 

appurtenant  rights,  vendor's  duty  to  furnish  copies  of,  1073. 
assignment  on  sale  of  leasehold,  compulsory  registration  on,  1078. 
authority  to  purchaser  to  inspect  register,  1072. 
bankruptcy,  disclaimer  by  trustee  in,  1071,  n.  (o). 
building  society,  mortgage  to,  1074. 
cancellation  of  registration  of  equitable  interest,  467. 
certificate,  deposit  of,  lien  created  by,  1069. 

destroyed,  vendor's  liability  for,  1074. 
land,  issue  of,  1069. 
lost,  vendor's  liability  for,  1074. 
charge,  certificate,  lien  created  by  deposit  of,  1069. 
disposition  ,of,  1076. 
on  registered  land,  how  effected,  1077. 

order  of  ranking  of,  1038,  1039. 
transfer  of,  1077. 
registered,  effect  of,  1070. 

specific  performance  of,  1072. 
charges  register  kept  under,  1038,  1039. 
company,  mortgage  by,  1071,  n.  (o). 
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LAND  KEGISTBATION  ACT,  1925— continued. 
compulsory  registration  under,  1078,  1079. 

dealings  'between  sale  and  registra- 
tion,  1079. 
Eastbourne,  in,  1079. 
effect  ,of   non-registration,    1079. 
Hastings,  in,  1079. 
London,  in,  1079. 
non-registration,  effect  of,  1079. 
sale   and   registration,   dealings    be- 
tween,  1079. 

time  .within  which  made,  1078. 
transactions  subject   to,   1078. 

conveyance  on  sale  of  freehold,  compulsory  registration  in,  1078. 
copies,  filed,  when  deemed  correct,  1073. 

of  entries  on  register,  vendor's  duty  regarding,  303,  1072. 
costs  (of  copies  of  entries  on  register,  when  borne  by  vendor,  1073. 
covenants,  implied,  in  registered  dispositions,  1078. 
transfer  of  registered  land,  on,  509,  510. 
dealings  off  the  register,  1071. 
death  duties,  relating  to,  1067. 
deed,  charge  on  registered  land  made  by,  1077. 
deposit  of  certificate,  lien  created  by,  1069. 
description  of  registered  land,  478,  n.  (Z). 
disability,  persons  under,  powers  of  Court  respecting,  1072. 
disclaimer  by  bankruptcy  trustee,  1071,  n.  (o). 
disposition,  powers  of  registered  proprietors  respecting,  1074  et  seq. 

registered,  1074—1078. 

distress,  power  of,  on  grant  of  certain  interests,  1075. 
doubtful  title,  registered  land  with,  960. 
easement,  adverse,  when  noted  on  register,  1070. 

disposition  of,  powers  of  registered  proprietor  respecting,, 

1075.  i 
effect  of  registration  as  proprietor,  1069. 

of  dispositions,  1077. 

entries  in  register,  vendor's  duty  regarding,  1072. 
equities  not  allowed  on  register,  1068. 
estates  which  may  be  registered,  1068. 
evidence,  copies  of  register  admissible  in,  317. 
exempted  from  registration,  land  within  local  registry  is,  1072. 

vendor's  duty  to  furnish  copies  of  rights 

which  are,  1073. 

filed  abstracts  and  copies,  when  deemed  correct,  1073. 
fine  on  granting  of  lease  or  underlease,  1075. 
freehold,  conveyance  on  sale  of,  compulsory  registration  on,  1078. 

powers  of  registered  proprietor  respecting,  1074  et  seq. 
"  general  words  "  applying  to  dispositions  of  registered  estates,  1076. 
holdings,  small,  1071,  n.  (o). 

implied  covenants  in  registered  dispositions,  1078. 
indemnity  for  inaccuracy  of  copies  of  register,  317. 
rectification  of  register,  1071. 
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LAND  REGISTRATION  ACT,  1925— continued.  ^ 
inhibitions  under  sects.  48 — 62. ..1069. 
inspection  of  register,  vendor's  duty  respecting,  303,  1072. 
interests,  overriding.     See  OVERRIDING  INTERESTS. 
land  ^rtificate,  issue  of,  1069. 

lien  created  by  deposit  of,  1069. 
registered,  specific  performance  of,  1072. 
taken  in  exchange,  287. 
with  doubtful  title,  960. 

lease,  assignment  on  sale  of,  compulsory  registration  on,  1078. 
disposition  of,  by  registered  proprietor,  1074  et  seq. 
for  short  term,  granting  of,  1075. 
lien  by  deposit  of  certificate,  creation  of,  1069. 
Limitation  Acts  as  applying  to  registered  land,  413,  414,  1070. 
local  registry,  land  within,  exempt  from  registration,  1072. 

superseded,  when,  587. 

Middlesex  Registry,  land  within,  exempted  from  registration,  1072. 
minerals,  disposition  of,  1075. 
mines,  disposition  of,  1075. 
minor  interests,  dealing  with,  1071. 
mortgages,  by  companies,  1071,  n.  (o). 
disposition  of,  1076. 
to  building  societies,  1074. 
notice,  registration  is  not,  1074. 
trust,  of,  1070. 
under  sects.  48 — 62... 1069. 
object  of  the  L.  R.  Act,  1925... 1068. 
order  of  ranking  of  charges,  1077. 

overriding  interests,  registered  land  as  subject  to,  1070. 
persons  under  disability,  1072. 

plans  on  register,  vendor's  duty  respecting,  303,  1072. 
powers  of  disposition  of  registered  proprietors,  1074  et  seq. 
privileges,  adverse,  when  noted  on  register,  1070.  , 

disposition  of,  by  registered  proprietor,   1075. 
property  register  kept  under,  1038,  1039. 
proprietor,  registered,  powers  of,  1074  et  seq. 
registration  as,  effect  of,  1069. 
where   vendor  not   registered   as,   1073. 
proprietorship  register  kept  under  the  Act,  1038,  1039. 
purchaser  before  transfer,  rights  of,  1072 — 1074. 
ranking  of  charges,  order  of,  1077. 
rectification  of  register,  indemnity  against,  1071. 
register,  appurtenant  rights  on,  1073. 
consists  of  three  parties,  1038. 
copies  of  entries  on,  1072. 
costs  of  copies  of  entries  on,  1073. 
entries  on,  vendor's  duty  respecting,  1072. 
equities  not  allowed  on,  1068. 
estates  which  may  appear  on,  1068. 
evidence,  as,  317. 
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LAND  BEGISTKATION  ACT,  1925— continued,  v. 
register,   indemnity  against  rectification  of,  1071. 
inspection  of,  303,  1072. 
local,  land  within,  exemption  of,  1072. 

superseded  by,  when,  587. 
rectification  of,  1071. 
trusts  not  allowed  on,  1068. 

registration,  compulsory.     See  COMPULSOEY  REGISTRATION. 
removal  from  register  of  land,  1071. 
re-entry,  power  of,  1075. 
rent,  apportionment  of,  1076. 

rent-charge,  powers  of  registered  proprietor  concerning,  1075. 
rights,  adverse.    See  ADVERSE  EIGHTS. 

appurtenant.    See  APPURTENANT  RIGHTS. 
sale  of  freehold,  compulsory  registration  on,  1078. 
leasehold,  compulsory  registration  on,  1078. 
searches  and  inquiries  of  registered  land,  1038 — 1049. 
settled  land  registered  in  name  of  statutory  owner,  1071. 

tenant  for  life,  1071. 
short  term  leases,  granting  of,  1075. 
small  holdings,  1071,  n.  (o). 
specific  performance  of  registered  land,  1072. 
Statutes  of  Limitation.     See  LIMITATION  ACTS. 
squatter's  title,  1071,  n.  (o). 

surface,  disposition  of,  by  registered  proprietor,  1075. 
tenant  for  life,  settled  land  registered  in  name  of,  1071. 
term  of  years  absolute  not  less  than  forty,  compulsory  registration 

of,  1078. 
title,  abstract  of,  required,  303. 

squatter's,  1071,  n.  (o). 
transfer  of  registered  charges,  1077. 

estate,  covenants  on,  509,  510. 
how  completed,  1076. 
purchaser's  rights  before,  1072 — 1074. 
vendor's   rights   before,    1072 — 1074. 
trust  not  allowed  on  register,  1068. 

notice  of,  1070. 

trustee  in  bankruptcy,  disclaimer  by,  1071,  n.  (o). 
underleases,  granting  of,  1075. 

powers  of  registered  proprietor  respecting,  1075. 
vendor  before  transfer,  rights  of,  1072 — 1074. 

duty  of,  regarding  entries  on  register,  1072,  1073,  1074. 

regarding  inspection  of  register,  303. 
not  registered  as  proprietor,   1073. 
Yorkshire  Registry,  land  within,  exemption  of,  1072. 

LAND  REGISTRY, 

registers  kept  at,  1019. 
searches  at,  1017 — 1038. 

LAND  REGISTRY  (MIDDLESEX  DEEDS)  ACT,  1891, 
effect  of,  on  earlier  Acts,  728. 
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LAND  TAX, 

charity  lands  exempt  from,  remain  so  after  charity  exhausted,  355. 

defective  title  to,  may  be  confirmed,  726. 

existence  of,  when  defect  in  title,  285. 

merger  of,  354,  n.  (ar). 

not  transferred  on  exchange  under  Inclosure  Act,  354,  355. 

presumed  to  be  borne  by  landlord,  119. 

charge  on  land,  285,  354. 
redeemed,  misdescription  of,  in  particulars,  115. 

not  revived  by  subsequent  inclosure  of  waste  lands,  354,. 

n.  (*). 
redemption  of, 

acts  for,  limited  owners  may  sell  under,  10. 

by  tenant  for  life,  354,  n.  (#). 

certificate  of,  abstract  should  contain,  when,  284,  285. 

how  proved,  353,  354. 

not  proved  by  statutory  declaration  of  non-payment,  354. 

sale  for,  354,  n.  (a;). 

by  rector,  726,  n.  (o). 

may  make  tithes  lay  property,  293,  n.  (d). 

LAND  TAX  KEDEMPTION  ACTS, 
alienation  by  corporations  under,  20. 
defective  titles  may  be  confirmed  under,  726. 
redemption,  how  proved,  under,  354. 

LAND  TRANSFER  ACTS.    See  now  LAND  REGISTRATION  ACT,  1925. 
covenants  for  title  under,  509,  510. 
devolution  of  real  estate  under,  537. 
intestacy,  effect  of,  on,  334. 
repeal  of  Champerty  Act,  1540... 243. 

LANDS  CLAUSES  CONSOLIDATION  ACTS.    And  see  RAILWAY  COM- 
PANY. ' 

"adjoining  owner"  in,  meaning  of,  638,  639. 
after  possession  taken  under,  landowner  can  obtain  valuation,  54. 
agreement  for  purchase  of  extra  land  enforceable  after  period  for 

compulsory  purchase,  456,  457. 

to  sell  land  under,  does  not  include  minerals,  110,  111. 
building  purposes  in,  meaning  of,  638. 

compensation  under,  does  not  constitute  debt  from  company  to  land- 
owner, 855. 
for  damage  whether  liable  to  stamp  duty,  478, 

n.  (*). 

land  in  Westminster,  599,  n.  («). 
on  entry  under,  s.  85,  how  settled,  872,  873. 
vendor  cannot  claim  before  execution  of  con- 
veyance, 855. 

D. — VOL.  n.  39 
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LANDS  CLAUSES  CONSOLIDATION  ACTS— continued. 

compulsory   power   of   purchase   under,   exhausted   when  scheme   is 

impossible,  54. 

limit  of  time  for  exercise  of,  54. 
powers  under,   how   far   exerciseable   after   period  for 

completion,  456,  457. 
concurrence  of  incumbrancers  may  be  dispensed  with  on  sale  under, 

526. 
contract  under,  essentials  of,  254,  255.    And  see  NOTICE  TO  TREAT; 

RAILWAY  COMPANY. 

specifically  enforceable,  256,  871,  881. 
conveyance  under, 

by  promoters  by  deed  poll  on  refusal  of  landowner,  519,  577. 
"  grant,"  effect  of  word  in,  508. 
of  copyholds,  does  not  entitle  lord  to  fine,  595. 
should  be  registered,  587. 
statutory,  effect  of,  462. 
costs  of  abstract  under,  on  whom  thrown,  282. 

brokerage,  597,  n.  (»z). 
costs  of  conveyance, 

must  1be  taxed,  if  at  all   before  payment,  595,  n.  (d). 
under  s.  80, 

of  proceedings   as   to   purchase-money,  596,  597. 
of  reinvestment,  597.     See  REINVESTMENT. 
unnecessary  costs,  597. 
what  included  under,  596,  597. 
under  s.  82, 

general  expressions  do  not  include  reinvestment,  596. 
include  getting  in  outstanding  estates,  596. 
purchaser  must  stipulate  for  payment  of  extra,  596. 
what  included  under,  595,  596. 
under  Judicature  Act,   1925. ..598. 

vendor  has  not  lien  for,  on  moneys  deposited  under  s.  85... 596- 
costs  of  petition  for  interim  investments  under,  597,  n.  (m). 
easements  not  extinguished  by  purchase  under,  unless  compensated 

for,  358,  n.  (r). 

within  s.  85... 256,  n.  (rf),  455,  n.  (r). 
remedy  for  destruction  of,  is  under  s.  68... 359. 
entry  nnder, 

by  company,  assistance  of  sheriff  to,  when  necessary,  456. 

can  only  be  made,  on  what  conditions,  451  et  seq., 

872.' 

compensation,  how  to  be  settled  on,  872,  873. 
deposit  and,  lawful  if  within  period  of  compulsory  purchase, 

451,  452. 

injunction  against,  when  granted,  454,  455. 
penalties  for  wrongful,  455. 
prevents  ejectment,  457. 

remedy  of  landowner  is  under  s.  68... 457. 
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LANDS  CLAUSES  CONSOLIDATION  ACTS— continued. 
entry  under — continued. 

under  a.  85  after  binding  agreement,  option  of  landowner  as 

to,  453. 

not  justifiable,  unless  urgent,  453. 
prevents  enforcement  of  previous  agreement,  453. 
what  amounts  to,  454,  455. 

within  period  entitles  company  to  hold  after  period  expired,  452. 
land  in  Westminster,  compensation,  how  settled,  599,  n.  (M). 
lien  for  costs  of  arbitration  under,  none,  613,  954,  955. 

unpaid  purchase-money  under,  how  far  enforceable,  45$. 
mode  of  procedure  under,  where  title  cannot  be  made,  76,  519,  526. 
municipal  corporations,  restriction  on  sales  by,  20. 
notice  of  intention  to  apply  does  not  amount  to  contract  binding 

company,  452. 
notice  to  take  part  of  house  under  s.  92... 256  et  seq.    See  HOUSE. 

manufactory  under  s.   92... 256.     Sec  MANU- 
FACTORY. 

notice  to  treat  under.     And  see  NOTICE  TO  TRKAT. 
abandoned  if  not  acted  upon,  263. 
alone,  does  not  constitute  contract,  255. 
alone,  within  period,  good,  54. 
followed  by  bond  within  period,  good,  54. 

possession  within  period,  good,  54,  263. 
summoning  of  jury  within  period,  good,  54. 
may  be  deemed  to  be  abandoned,  263. 

offer  by  company  may  be  accepted  before  verdict  of  jury,  873. 
outstanding  estates  may  be  bought  at  any  time  under,  805. 
payment  out  of  deposit  moneys  under,  579.    See  PAYMENT  OUT. 
persons  absolutely  entitled  within  s.  69,  who  are,  579. 

selling  under,  are  fiduciary  vendors,  51. 
petition  for  reinvestment  under.     See  REINVESTMENT. 
price  under,  76. 

must  cover  mortgage  on  land,  455. 
provision  for  payment  of  incumbrances  on  purchase  under,  of  part 

only,  526. 

purchase-money  under, 
application  of,  paid  in, 

balance  of  reinvestment  payable  to  tenant  for  life,  when, 

578. 

in  discharge  of  incumbrances,  578. 
in  expenditure  on  permanent  improvements,  578. 
in  manner  authorized  by  S.  L.  Act,  578. 
in  payment  to  persons  absolutely  entitled,  578. 
interest  not  allowed  upon,  paid  in,  558,  581. 
on  refusal  to  convey  or  want  of  title,  &c.,  to  be  paid  into  Court, 

577. 
remedy  of  person  served  with,  mandamus,  263.    See  MANDAMUS. 

39(2) 
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LANDS  CLAUSES  CONSOLIDATION  ACTS— continued. 

reversioner's  interest  must  be  bought  as  well  as  lessee's,  870,  n.  («). 

right  of  pre-emption   of  vendors  under,  of  superfluous  lands,  634. 

rights  and  interests  in  land  continue  till  compensated  for  under,  111. 

may  be  destroyed  by  compensation  under, 

111. 
of  adverse  claimant  on  purchase  by  company,  455. 

mortgagee  on  purchase  by  company,  455. 
sale  by  limited  owners,  under,  3,  n.   (&),  54. 
need  not  be  for  gross  sum,  74. 

price  must  be  fixed  under  s.  9,  on,  255,  539.    See  PRICE. 
purchase-money  must  be  paid  into  bank,  577. 
municipal  corporation  under,  can  only  be  made  with  consent 

of  Treaury,  20. 

"  take,"  meaning  of,  595,  n.  (i). 
"  town  "  in,  meaning  of,  638. 

tunnelling,  whether  a  "  taking  "  of  land  under,  254,  n.  (I),  454. 
warrant  for  jury  under,  may  be  enforced  by  mandamus,  55. 

'LANDS  CLAUSES    (TAXATION   OF  COSTS)   ACT,   1895... 599. 

LARGEST  LOT.    And  see  LOT. 

means  largest  in  area,  where  value  equal,  144. 

value,  144. 

means  a  single  lot,  not  largest  aggregate  lots,  144,  582. 
purchaser  of, 

covenant  for  production  by,  other  purchasers  must  pay  for,  583. 
entitled  to  deeds,  generally,  582. 

on  sale  by  Court,  1005. 
settlement,  when,  582. 
not  entitled  to  deeds,  if  vendor  retains  any  lot,  144. 

LATENT, 

ambiguity  in  agreement,  evidence  admissible  to  explain,  863,  864. 
defect,  meaning  of,  83. 

vendor  must  disclose,  86. 

LAW, 

conclusion  of,  not  to  be  stated  in  conditions  as  a  fact,  151 . 

election  between  remedies  in  equity,  and  at,  952. 

inability  to  recover  damages  at,  how  far  defence  to  specific  per- 
formance, 921,  922. 

knowledge  of,  may  prevent  purchaser  from  objecting  to  misleading 
conditions,  151. 

mistake  in,  not  a  defence  to  specific  performance,  902. 

proceedings  at,  how  proved,  315. 

time  essential  at,  427. 

LAW  OF  EVIDENCE  AMENDMENT  ACT,  1851, 

proof  of  foreign  and  colonial  proceedings  under,  315,  n.  (Ji). 
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LAW  OF  PROPERTY  ACT,  1925.    See  also  FRAUDS,  STATUTE  OF,  and 

VENDOR  AND  PURCHASER  ACT,  1874. 
abstract  of  title,  contents  of,  88,  288,  299. 

on  sale  of  lots,  right  of  purchaser  to,  124. 
acknowledgment  by  married  woman  not  required,  11,  12,  469. 

of  right  to  production,  vendor's  liability  for,  143. 
takes  place  of  covenant   for  production,  500. 
Acts  ot  Parliament,  recitals  in,  353. 
agent  criminally  liable  for  concealing  documents,  91. 
"all  estate"  clause  implied  by,  492. 
apportionment  of  conditions  on  severance  under,  130. 

rent-charge,  129. 

breach  of  trust,  protection  regarding,  82. 
building  society,  receipt  by,  708. 
completion  of  contract,  date  of,  433. 

concurrence  of  person  entitled  to  equitable  interest,  stipulation  con- 
cerning, 466. 
condition  binding  purchaser  to  get  in  legal  estate,  when  nugatory, 

151. 
conditions  implied  by  an  open  contract,  210. 

of  sale  of  land,  Lord  Chancellor  may  prescribe,  121. 
consolidation,  extent  of  the  doctrine  of,  803,  804. 
constructive  notice,  doctrine  of,  740,  741,  742,  758. 
contract,  date  of  completion  of,  433. 

for  sale,  stipulations  for  entering  into,  121. 
of  pre-emption,  253. 
open,  conditions  implied  by,  210. 
conveyance,  meaning  of,  199,  482,  n.  («). 
of  equitable  interest,  459,  460. 

estate  in  fee,  words  of  limitation  not  required  for, 

492.' 

freehold  to  corporation,  effect  of,  492. 
to  husband  and  wife,  814. 
to  infant,   814. 

under  power  of  attorney,  584. 

consents  of  persons  to  execution  of  trust  for  sale,  63,  531. 
corporation,  conveyance  of  freehold  to,  492. 
execution  of  deed  by,  323,  324. 

cost  of  production  of  documents  under,  142,  143,  144,  416. 
covenants  implied  under,  493  et  seq. 

enforceability  of,  507. 

on  conveyance  by  mortgagees,  12S. 

trustees,  77,  n.  («),  128. 
on    land    subject    to    rent   or    rent-charge, 

659,  660. 

on  sale  of  leaseholds,  502. 
in  lease  run  with  reversion,  694. 
restrictive,  power  to  discharge  or  modify,  656,657. 
summons  for  deciding  questions  about,  507. 
cross  powers  of  entry  and  distress  implied,  660. 
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LAW  OF  PROPERTY  ACT,  1925— continual. 
damages,  jurisdiction  of  Court  as  to,  850. 
date  of  completion  of  contract,  433. 

death  duties  not  registered,  purchaser's  position  regarding,  1053. 
declaration  of  trust,  proof  of,  821,  822. 
deed,  conveyances  of  land  must  be  made  by,  5. 

disentailing,  does  not  require  enrolment,  690. 
execution  of,  by  corporation,  323,  324. 

power  of  appointment  by,  715. 
production  of,  by  mortgagee,  420  et  scq. 
signature  as  well  as  sealing  requisite  for,  512,  570. 
deposit  with   interest  and   costs   of  investigating  title   recoverable, 

850,  n.  (a). 

distress,  power  of,   473. 

donee  of  power  of  attorney,  execution  of  assurance  by,  571. 
easement  enures  for  benefit  of  land,  397,  489. 
enlargement  of  long  leasehold,  136,  n.  (y). 
enrolment  of  instruments,  500,  n.  (m). 
entailed  land,  sale  of,  462. 

equitable  interest  as  extending  to  legal  estate,  459,  460. 
notice  of,  592,  739. 

priority  affected  by,  92.  726,  1012. 
estate  tail,  existence  of,  590,  690. 
evidence,  what  sufficient  under,  312. 
expense  of  getting  in  outstanding  legal  estate,  156. 
production  of  documents,  142,  143,  416. 
falsifying  pedigree,  criminal  liability  for,  91. 
fee,  words  of  limitation  not  required  to  pass,  492. 
feoffment,  conveyance  by,  abolished,  491. 
fixtures   include  what,  485. 
forfeiture,  relief  against,  172. 
forms  of  contracts  of  sale  of  land.  Lord  Chancellor  may  prescribe, 

121. 
freehold,  conveyance  of,  to  corporation,  492. 

without  words  of  limitation,  492. 
game,  right  to  carry  off,  whether  an  interest  within,  391. 

right  to  follow,  whether  an  interest  within,  391. 
gavelkind,  custom  of,  abolished,  5. 
"  give,"  the  word,  as  implying  a  covenant,  508. 
grant,  land  and  interests  lie  in,  491. 
"grant,"  the  word,  as  implying  a  covenant,  508. 

not  necessary  in  conveyance,  492. 
husband  and  wife,  conveyance  to,  814. 
implied  covenants  under.    See  COVENANTS,  implied  under, 
inability  to  give  covenant  for  production,  provisions  relatinsr  to,  143, 
662. 

incumbrance,  discharge  of,  526,  576,  577. 

sale  free  from,  967. 
industrial  society,  receipt  by,  708. 
infant  cannot  hold  legal  estate  in  land,  2,  28. 
conveyance  to,  814. 
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LAW  OF  PROPERTY  ACT,  1925— continued. 
insurance  money,  vendor's  liability  for,  174. 
inter  ease  termini,  doctrine  of,  abolished,  672. 
interests  in  land  capable  of  subsisting  at  law,  396. 

which  may  be  conveyed,  246. 
joint  account  clause  in  mortgage,  14. 
land,  interests  in.     See  sup.  "  interests  in  land." 

trust  for  sale  of,  59. 
Leases  Acts,  1849  and  1850,  repealed  and  substantially  re-enacted 

by,  767,  768. 
leaseholds,  long,  enlargement  of,  136,  n.  (y). 

freehold  title  not  required  on  grant  of,  290. 
implied  covenants  on  sale  of,  502. 
legal  estate,  abstract  of  title  of,  299. 
infant  cannot  hold,  2,  28. 
reservation  of,  effect  of,  490. 
outstanding  vests  in  person  with  best  title,  704. 
length  of  title  under,  292,  754. 
letters  of  administration,  registration  of,  585. 
limitation,  words  of,  in  conveyances,  492. 
livery,  conveyance  by,  abolished,  491. 

local  register,  when  conveyance  should  be  entered  in,  584,  585. 
lord  of  manor,  title  of,  purchaser  not  concerned  with,  290. 
lots,  sale  ot  land  in,  abstract  of  title  on,  124. 

special  conditions  on,  173. 
lunatic,  legal  estate  vested  in,  regarding,  9. 
manor,  title  of  lord  of,  purchaser  not  concerned  with,  290. 
married  woman,  acknowledgment  not  required  by,  469. 

removal  of  disqualification  to  deal  with  property,. 

22,  n.  (i). 
trust  estates  of,  14. 

trustee  may  deal  with  property,  469,  516,  517. 
merger  of  satisfied  terms,  464. 
mortgage  actions,  sale  in,  968. 

joint  account  clause  in,  14. 

method  of  effecting,  53,  54. 

ranks  according  to  date  of  registration  as  land  charge,  615. 

term  as  extending  to  fee  simple  on  sale  of  land,  280. 

satisfaction  of,  effect  of,  704. 
mortgagee,  further  advances  by,  respecting  notice,  585,  586. 

power  of  sale  of,  51,  52,  53. 
mortgagor,  liability  for  suppressing  documents,  91. 

incumbrancc,   299. 
notice,  constructive,  doctrine  of,  758. 

of  equitable  interests,  priority  affected  by,  92,  712,  726. 

to  whom  given,  592,  739,  740. 
of  instrument  not  registered,  purchaser's  position  regarding, 

615. 

of  registered  instrument,  267. 
of  title,  lessee's  position  regarding,  176,  177. 
purchaser  affected  with,  when,  88. 
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notice,  registration  of  instrument  as  constituting,  649. 

service  of,  method  of,  176,  177. 

one  abstract,  where  several  lots  bought  by  one  purchaser,  124. 
onus  of  proving  inaccuracy  of  recitals  is  on  purchaser,  296. 
opea  contract,  conditions  implied  by,  210. 
orders  of  Court,  validity  of,  975,  976. 
outstanding  estate,  expense  of  getting  in,  156. 

legal,  vests  in  person  with  best  title,  704. 
payment  into  Court  as  discharge  for  purchase-money,  976. 

of  purchase-money  to  solicitor,  571,  572,  573,  574. 
pedigree,  falsification  of,  criminal  liability  for,  91. 
pleading  of  the  statute,  necessity  for,  213. 
possession  of  documents  to  legal  estate  in  land,  424. 
power  of  appointment  by  deed,  execution  of,  715. 
over  land,  operation  of,  4. 
attorney,  308,  571. 

re-entry  under  the  Act,  on  condition  broken,  694,  695. 
distress  not  a  bill  of  sale,  173. 
sale  of  mortgagees,  51,  52,  53. 
pre-emption,  contract  of,  253. 
presumption  of  survivorship,  343. 
priority  of  equitable  interests,  92,  712,  726,  1012. 
private  Acts  of  Parliament,  recitals  in,  353. 
privilege  enures  for  benefit  of  land,  489. 
probate,  registration  of,  effect  of,  585. 
procedure  by  summons  under,  960. 
production,  acknowledgment   of  right   to,  when   vendor  unable   to 

furnish,  143. 
expenses  of,  142,  143. 

of  documents,  88,  141,  142,  143,  415,  416,  419,  500. 
lessor's  title  unnecessary  under,  168. 

protection  to  solicitors  and  trustees  regarding  breach  of  trust,  82. 
provident  society,  receipt  by,  708. 
purchaser,  notice  as  affecting,  88. 

protection  of,  from  mortgagee,  63. 
right  to  abstract,  294. 

require   information    before    commencement    of 

title,  152. 
production,  500. 

takes  free  from  death  duties,  when,  1053. 
receipt  by  building  society,  708. 
industrial  society,  708. 
provident  society,  708. 
trustees,  531,  532. 
recitals  in  Acts  of  Parliament,  353. 

provisions  as  to,  effect  of,  146,  147. 
when  evidence  between   vendor  and  purchaser,  325. 
redemption  of  rent-charge,  129. 
register,  local,  when  conveyance  should  be  entered  in,  584,  585. 
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registration  of  instrument  creating  power  of  attorney,  584. 

notice  constituted  by,  649. 

release  of  part  of  lands  from  rent-charge,  effect  of,  809. 
relief  against  forfeiture,   172. 
rent,  land  subject  to,  implied  covenants  in  case  of,  659,  660. 

reserved  with  lease  runs  with  reversion,  694. 
rent-charge,  apportionment  of,  129. 

land  subject  to,  implied  covenants  in  case  of,  659,  660. 
redemption  of,  129. 

release  of  part  of  lands  from,  effect  of,  809. 
requisitions,  as  to  making1  of,  439,  n.  (h). 
reservation  ot  legal  estate,  operation  of,  490. 
restraint  on  anticipation,  Court  may  bind  interest  notwithstanding, 

13. 

restrictive  covenants,  power  to  discharge  or  modify,  656,  697. 
reversion,  covenant  in  lease  runs  with,  694. 
sale  of  land,  trust  for,  59. 

Sales  of  Reversions  Act,  1867,  replaced  by,  621,  627. 
Satisfied  Terms  Act,  1845,  replaced  by,  464. 
satisfied  terms,  merger  of,  464. 
solicitor,  breach  of  trust,  protected  against,  82. 
liable  for  concealing  documents,  91. 

suppressing  jncumbrance,  299. 
selection  of,  no  restriction  on,  459. 
stamp  duty,  agreement  in  evasion  of,  is  void,  242. 
Statute  13  Eliz.  c.  5,  reproduced  in  substance  by,  787. 

27  Eliz.  c.  4,  repealed  by,  771. 
summons  for  deciding  about  covenants,  507. 
survivorship,  presumption  of,  343. 
tacking  abolished  save  in  regard  to  making  further  advances,  706, 

707. 

tenancy  in  common  abolished,  497. 
time  as  essence  of  contract,  427. 
title,  abstract  of,  on  sale  of  lots,  124. 

to  legal  estate,  283,  299. 
commencement  of,  under  open  contract,  88. 
compulsory  acquisition  of  land,  on,  463. 
discharge  of,  from  equitable  interest,  460,  461. 
enfranchised   copyholds,  to,  289,  290. 
freehold,  not  required  on  grant  of  lease,  290. 
leaseholds,  to,  290. 
length  of,  requisite,   168,  292,  754. 
lord  of  manor,  of,  290. 

notice  of,  lessee's  position  regarding,  176,  177. 
trust,  breach  of,  protection  regarding,  82. 

declaration  of,  proof  of,  821,  822. 
trust  for  sale,  consent  to  execution  of,  63,  531. 
continuance  of,  530,  531. 
land  subject  to,  59. 
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trustees,  notice  to,  in  dealing  with  equitable  interests,  592. 
receipts  by,  531,  532. 

married  women.     See  sup.  under  MARRIED  WOMEN. 
undertaking  for  sate  custody,  500. 
vendor  and  purchaser  summons,  960. 

entitled  to  retain  document  of  title,  when,  582. 
liable  for  suppressing  incumbrance,  299. 
vesting  order,  effect  of,  521,  n.  (/). 
voluntary  disposition  to  defraud  purchaser,  771. 

LEASE.      And  see  LEASEHOLDS;  TERM  FOE  YEARS. 

abstract  commencing  with,  actual  possession  by  lessee  must  generally 

be  shown,  295. 
agreement  for, 

acts  of  forfeiture  avoid,  952. 

assignment  of,  effect  of,  on  lessor's  right  to  covenants,  920. 
may  simply  covenant  for  lessor's  title,  508,  n.  (i). 
must  specif}'  commencement  of  term,  221,  866,  867. 

not  if  agreement  operates  as  a  demise,  866. 

867. 

length  of  term,  221. 

not  enforceable  after  expiration  of  term,  881,  950. 
signed  draft,  when  referred  to,  321,  n.  (o). 
assignee  of,  how  far  liable  to  lessor,  811,  812. 

must  indemnify  original  lessee,  812. 
assignment  of, 

containing  covenant  not  to  assign,  effect  of,  618,  619. 
does  not  relieve  lessee  from  liability,  811. 
at  rack-rent, 

described  as  at  ground  rent  is  bad,  136. 
what  is,  within  meaning  of  Middlesex  Registry  Acts,  586. 
by    mortgagor,    mortgagee    purchasing   equity    of    redemption    not 

estopped  from  denying,  769. 

comprising  more  than  described  in  particulars,  binds  vendor,  116. 
other  property  than  intended,  time  runs  in  respect  of, 

404. 

that  sold  should  be  stated,  115, 145. 
concurrent,  grant  of,  does  not  give  reversioner  estate  in  possession, 

398. 

conditions  as  to  title  in,  creating  an  option,  251. 
corrected  by  counterpart,  when,  321,  n.  (o). 
counterpart,  cost  of,  borne  by  lessor,  595. 
covenant   for  quiet   enjoyment  in,  restrictive  words   in,  672.     See 

COVENANTS  FOB  TITLE. 
for  validity  of,  construction  of.  663. 

implied  under  L.  P.  Act.  1925... 493. 
covenants  in,  run  with  reversion,  694. 

should  not  generally  be  referred  to  as  "  usual,"  168. 

And  see  COVENANTS. 
vendor  must  not  mis-state,  90,  114,  115. 
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"  demise  "  implies  covenants  for  title  in,  when,  508. 
discrepancy  between  particulars  and  lease,  116. 
ecolesiasitical,  recitals  in,  renewed,  when  conclusive,  312. 
examination  of,  by  purchaser  precludes  him  from  relying  on  non- 
disclosure, 89. 

existence  of,  is  defect  in  title,  936. 
fine  on  granting  of,  L.  P.  Act,  1925,  respecting,  1075. 

renewal  of  perpetual,  1017. 
for  less  than  twenty-one  years  not  within  Middlesex  Registry  Acts, 

586. 

possession  and  occupation  must  go  with,  586. 
twenty-one  years  not  within  Yorkshire  Registry  Acts, 

589. 

actual  possession  must  date  from  lease  or  assign- 
ment, 589. 

for  short  term,  on  sale  of,  time  of  essence  of  contract,  429. 
grant  of,  by  purchaser  equivalent  to  possession,  444. 
land  subject  to, 

on  sale  in  lots  of,  tenant's  consent  requisite  to  apportionment, 

130. 
purchase-money  under  L.  C.  O.  Act  for,  rights  of  tenant  for  life 

and  remainderman  to,  578. 
licence  to  assign,   vendor  need  not  obtain,  before  bringing  action, 

919,  n.  (p). 

loss  of,  on  sale  of  long  leaseholds,  whether  an  objection  to  title,  296. 
.may  be  shown  to  be  invalid  in  spite  of  condition,  145. 
measure  of  damages  when,  granted  without  title,  674,  675,  849. 
mining,  on  sale  of,  time  of  essence  of  contract,  429. 
mis-statement  as  to  length  of,  may  avoid  sale,  113. 

rent  of,  may  avoid  sale,  113. 

not  under  seal,  right  to  sue  upon,  passes  with  the  reversion,  695. 
notice  of,  when  notice  of  its  contents,  749.     See  LESSEE;  NOTICE. 

limits  of  the  rule,  115,  749. 
notice  of,  not  notice  of  collateral  facts,  749. 
of  lands  in  Duchy  of  Cornwall  must  be  enrolled,  590. 
on  sale  of  leaseholds,  should  be  produced  for  inspection,  89. 
option  to  lessor  to  determine,  must  be  stated,  138. 

renew,  conditions  of,  how  fulfilled,  249,  n.  (a),  252. 
perpetually  renewable,  converted  into  term  of  2,000  years,  1017. 
preparation  of,  by  lessor's  solicitor,  lessee  pays  costs  of  himself  and 

lessor,  595. 

presumed  on  production  of  counterpart,  321. 
purchase  of,  agreement  for,  and  possession  taken,  effect  of,  279. 
purchaser  of, 

has  notice  of  lessor's  title,  168,  705,  750,  751,  753,  754. 
should  be  given  opportunity  of  examining,  89,   168. 
sub-lease  has  notice  of  covenants  in  original  lease,  how  far,  747. 
receipt  of  rent  under,  by  wrongful  claimant,  effect  of,  on  right  of 

reversioner,  404. 
renewable,  perpetually,  converted  into  term  of  2,000  years,  1017. 
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rent  reserved  with,  runs  with  reversion,  694. 

reversion  on,  effect  of  apportionment  of  rent  on  severance  of,  130. 

right  of  pre-emption, 

lease  containing,  should  provide  for  title  to  be  furnished,  210, 

211. 

may  be  extended  if  lease  is,  252. 
when  forfeited  with  lease,  250. 
whether  attached  to,  so  as  to  pass  to  personal  representatives, 

274,  275. 

settled  land,  of,  tenant  for  life  may  grant  option  of,  75. 
short  term,  L.  P.  Act,  1925,  concerning,  1075. 
tenant  for  life  executing,  before  vesting  declaration,  768. 
term  not  exceeding  21  years,  when  granted,  750. 
terms  of,  must  not  be  mis-stated  on  sale,  113. 
unregistered,   registration  of  assignment  of,  gives  no   title  against 

reversioner,  734. 
voidable,  both  parties  estopped  from  disputing,  769. 

purchaser  of  reversion  on,  may  avoid,  when,  769. 

may  sue  on  covenants,  770. 

takes  effect  in  interest,  on  lessor  acquiring  reversion,  769. 
whether  proper  root  of  title,  295. 


LEASEHOLDS.     And  see  LEASE. 

apportionment  of  rent  of,  under  L.  E.  Act,  1925... 1076. 
assignee  of, 

equitable,  not  liable  after  alienation  of,  504,  505. 

must  indemnify  lessee,  504. 
assignment  of, 

by  adminstrator  who  has  not  letters,  bad,  517. 

by  executor  dying  before  probate,  good,  517. 

compulsory  registration  of,  when  required,  1078. 

freehold  title  need  not  be  produced  on,  290. 

how  far  good  consideration  <per  se,  773,  774. 
benefit  of  covenants  for  title  run  with,  657,  658. 
costs  of  taking  out  administration  to,  under  L.  C.  C.  Act,  payable  by 

company,  596. 

covenants  implied  on  transfer  of,  509,  510. 
description  of,  as  freeholds,  bad,  136. 

if  enlargeable,  good,  136,  n.  (y). 
disposition  of,  by  registered  proprietor,  1074  et  seq. 
estate  duty  not  a  charge  upon,  1064. 
executor  of  mortgagee  of,  cannot  buy  fee  simple,  834. 
freehold  title  not  required  on  grant  of,  290. 
liable  to  succession  duty,  1057. 
of  bankrupt.     See  TRUSTEE  IN  BANKRUPTCY. 
of  married  woman.     See  MARRIED  WOMAN;  TERMS  FOR  YEARS. 
on  sale  of, 

compulsory  registration  on,   1078. 

conditions  implied  by  L.  P.  Act,  1925... 169. 
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on  Bale  of — continued. 

covenants  implied  by  beneficial  owner,  494,  502. 

whether  extend  to  breaches  during  vendor's  posses- 
sion, 496.      ' 

in  lots,  apportionment  of  rent  and  liabilities,  129,  130,  172,  173. 
by  underlease,  covenants  must  be  with  sub-lessees,  496. 
covenant  against  rent  most  be  given  by  each  purchaser, 

502. 

covenants  by  assignee,  172,  173. 
grantor,  172,  173. 
underlessees,  172,  173. 
cross  powers  of  distress,  173. 

lessor's  title  need  not  be  produced,  168,  290.    See  LESSOR. 
nature  of  covenants,  duty  regarding  pointing  out,  88,  89,  111, 

112. 

only  part  of  land  leased  should  be  so  stated,  115. 
purchaser  may  raise  objections  to  freehold  title  aliunde,  168. 
terms  of  lease  must  not  be  mis-stated,  113. 
under  L.  C.  O.  Act,  lessor's  licence  unnecessary,  256. 
vendor  must  generally  produce  lease,  293. 
onerous  covenants  are  defect  in  title  to,  939. 
purchase  of, 

cannot  be  made  with  money,  under  L.  C.  C.  Act,  arising  from 

freeholds,  580. 

except  under  special  circumstances,  580. 
inquiries  to  be  made  on,  1013,  n.  (r). 
not  authorized  by  power  to  invest  in  real  estate,  80. 
purchase-money  of,  under  L.  C.  O.  Act,  apportionment  of,  between 

tenant  for  life  and  remainderman,  578. 
purchaser  need  not  accept,  on  contract  for  freeholds,  936. 

of,  must  covenant  to  pay  and  perform  rent  and  covenants,. 

502. 

registered  proprietor's  powers  over,  1074  et  seq. 
renewable  Irish,  as  to  investment  in,  80,  n.  («). 

perpetually,    converted    into    terms    of    2,000    years,    93r 
n.  09. 

renewal  of, 

by  partner,  for  benefit  of  partnership,  820. 

by  trustee  for  his  own  benefit,  33. 

fund  for,  how  apportioned  between  tenant  for  life  and  remain- 
derman, 578. 

joint  tenant  has  lien  for,  how  far,  818,  819. 

perpetual.     See  sup.  "renewable  perpetually." 

right  of,  indefinite,  not  a  perpetuity,  252. 
searches  on  purchase  of,  1047,  1048. 

rights  restrictive  of  purchaser's  enjoyment  should  be  stated  in  par- 
ticulars, 111. 

succession  duty  on  purchase  of  land  subject  to  interest  in,  1058. 
title  to  freehold  not  required  on  grant  of,  290. 
transfer  of,  covenants  implied  on,  509,  510. 
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vendor  in  possession  must  pay  rent  for  and  receive  interest,  547,  548. 
vesting  order  of,  under  T.  Act,  1925,  how  made,  521. 

LEGACY, 

duty.    See  LEGACY  DUTY. 

purchaser  of,  is  liable  for  debts  unpaid,  710. 

under  will  of  person  domiciled  abroad,  not  liable  to  duty,  1056. 

LEGACY  DUTY, 

certificate  of  payment  of,  discharges  land  from  succession  duty,  1054. 
legacy  under  will  of  domiciled  foreigner  not  liable  to,  1056. 

LEGAL  ESTATE.     See  NOTICE;  PEIOEITY. 

abstract  must  set  out  all  deeds  relating  to,  298. 
acquired  with  notice  of  trust  is  subject  to  trust,  698,  699,  704,  705. 
without  notice  of  trust,  704. 

even  though  conveyance  was  breach  of  trust,  704,  705. 
conveyance  of,  by  deed,  L.  P.  Act,  1925,  respecting,  5. 

by  vendor,  pending  action,  when  restrained,  955. 
to  infant,  effect  of,  2,  28. 
under  T.  Act.    See  TEDSTEE  ACT. 

devolution  of,  on  death  of  vendor  before  conveyance,  274 — 276. 
equity  will  not  interfere  with,  698,  704. 
estoppel  by  recital  does  not  pass,  474,  689. 
executors  have  no  title  under  charge  of  debts,  536,  537. 
indorsed  receipt  by  building  society,  vests  in  whom,  708. 
infant  cannot  hold,  in  land,  2,  28. 
lunatic,  vested  in,  power  of  committee  over,  9. 
married  woman  trustee  may  convey,  469. 
notice  does  not  preclude  equitable  right  of  tacking,  704. 
may  deprive  owner  of  legal  rights  given  by,  704. 
outstanding, 

abstract  must  show  in  whom  vested,  284. 

condition  that  purchaser  shall  get  in,  binding,  150,  151. 

does    not    include    mort- 
gage, 156. 
costs  of  getting  in,  payable  by  company  under  L.  C.   C.  Act, 

596. 

in  trustee,  not  a  defect  in  title,  284. 

separate  deed,  how  far  vendor  bound  to  get  in,  by,  460,  463. 
vests  in  person  with  best  title,  704. 
priority  of, 

absolute  where  equities  are  equal,  698. 
against  charity,  698. 

registration   under   Yorkshire   Eegistry   Acts,  588,  589, 

731,  732. 
judgment  creditor  does  not  acquire  against  prior  equities,  1024. 

1025. 

negligence  amounting  to  fraud  destroys,  719  et  seq. 
merely  does  not  destroy,  606,  719  et  seq. 

what   is   evidence   of  fraudulent   intention,   719 
et  seq. 
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protection  afforded  by, 

against  judgment,  727. 

as  to  part  of  purchase-money  paid  before  notice,  698,  699. 
not,  if  purchaser  has  notice  before  completion,  702,  703. 
though  acquired  by  fraud  of  stranger,  700. 

unless  purchaser  has  notice  of  it,  700. 
acquired  from  satisfied  or  unsatisfied  incumbrancer,  703, 

704. 

not  acquired  under  title  deduced,  702. 
to  equitable  title  under  forged  deed,  701. 
to  purchaser  having  best  right  to  call  for  it,  706. 

of  bankrupt's  equitable  interest,  724,  725. 
with  notice,  how  far,  266,  267. 

to  registered  equitable  title  without  notice,  727^  728. 
to  trustee  against  prior  mortgagee  from  cestui  que  trust,  700, 

701. 

reconveyance  of,  when  presumed,  321. 
reservation  of,  L.  P.  Act,  1925,  respecting,  490. 
settled  land,  in,  vesting  in  statutory  owner,  418,  419. 
tenant  for  life,  418,  419. 

LEGATEE, 

has  no  claim  against  vendor  of  estate,  charged  with  legacy  supposed 

to  be  invalid,  805,  806. 
specific,  of  term,  how  affected  by  purchase  of  fee  by  testator,  278. 

LEGITIMACY, 

declaration  of,  obtainable  under  Legitimacy  Declaration  Act,  339. 
of  child  born  in  wedlock,  presumed,  335 . 

by  subsequent  marriage  of  parents,  339. 
not  rebutted  by  mother's  adultery,  335. 

suspicious  circumstances,  335. 
voluntary  living  apart,  335. 
rebutted  by  lapse  of  period  of  gestation  from  divorce,  335. 

proof  of  husband's  absence  at  date  of  concep- 
tion, 336. 
impotence,  335. 
rebutted  by  proof  of  non-access,  336. 

declarations  of  husband  and  wife,  inadmissible,  336. 

except  in  proceedings  consequent  on  adultery,  337. 
what  amounts  to  proof  of  non-access,  336. 

LEGITIMACY  ACT,  1926, 

legitimation  by  subsequent  marriage  of  parents,  339. 

LESSEE.    See  LANDLORD;  TENANT. 

agreement  by,   to   purchase   reversion,  acknowledgment  of   title   to 

sustain  ejectment,  279. 
assignee  of,  how  far  liable  for  rents,  &c.,  to  lessor,  811,  812. 

must  indemnify  original   lessee,  279,  812. 

description  of  occupier  as,  not  subject  for  compensation,  139,  140. 
encroachment  by,  enures  for  lessor's  benefit,  166. 
executors  of  intending,  give  what  covenants,  498. 
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freehold,  not  entitled  to  call  for  title  to,  754. 

liable  for  rent,  &c.,  after  assignment,  811. 

liable  to  purchaser  of  reversion  on  covenants,  693,  694. 

licence  to,  to  commit  forfeiture  does  not  destroy  right  of  re-entry, 

695. 

light,  right  to,  acquired  against,  is  good  against  reversioner,  360. 
of  mortgagor  cannot  dispute  lessor's  title,  769,  770. 

mortgagee  purchasing  equity  of  redemption  may  eject, 

769. 

purchasing  reversion,  no  longer  subject  to  covenants,  695. 
reversion,  not  entitled  to  call  for  title  to,  754. 
title  to  freehold,  not  entitled  to  call  for,  754. 
reversion,  not  entitled  to  call  for,  754. 
waiver  of  forfeiture  by,  applies  only  to  particular  breach,  695. 

LESSOE, 

agreement  by,  to  buy  underlease,  effect  of,  280. 

consent  ot,  how  far  necessary  for  specific  performance,  919,  n.  (p). 
to  alienation,  dispensed  with  under  L».  C.  C.  Act,  256. 
equitable  assignee  of  lease  is  not  liable  to,  280. 
covenants  on  assignment  of  contract  for,  entitled  to  what,  920. 
liable  to  full  damages  for  ultra  vires  grant  of  reversionary  lease, 

849,  850. 

ot  lease  not  under  seal  may  sue  after  assignment  of  reversion,  694. 
of  voidable  lease  cannot  dispute  its  validity,  769,  770. 
remedy  of,  on  sale  by  executors  is  aigainst  assets,  504. 
title  of, 

condition  against  requiring,  effect  of,  145,  168,  753. 

where  waiver  of  forfeiture  relied 

on,  172. 

not  to  inquire  into,  153,  154. 

production  of,  unnecessary  under  L.  P.  Act,  1925... 290. 
statutory  rule  as  to  production  of,  753,  754. 

LETTEE, 

acceptance  by,  218. 

binds  sender  from  date  of  postage,  218. 
contract  by,  when  concluded,  211,  212,  214. 
acceptance  clear  of  clear  offer,  227,  228. 
conditional,  not  binding,  231. 

accession  of  both  parties  to  same  terms,  necessary,  228. 
forms  of,  conditions  of  sale  in,  210,  n.  (#),  222,  231. 
implied  terms  of,  222,  231. 
offer  may  be  withdrawn  before  acceptance,  231. 
reference  to  formal  agreement,  not  necessarily  new  term,  228, 

229. 

may  be  term  of  assent  to  contract,  229. 
tests  of  sufficiency  of,  227  et  seq. 

description  of  party  in,  may  be  endorsed  direction,  217. 
essential  terms  of  contract  may  be  contained  in  series  of,  225,  226. 
reference  to  one  another  need  not  be  express,  if  clear,  226. 
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of  acceptance  lost  or  delayed,  218. 

offer  by,  after  auction,  whether  it  incorporates  conditions  of  sale. 

231. 

sender  not  responsible  for  delay  in  transmission  of,  218. 
sender's  name  need  not  be  signed,  if  endorsed,  217. 
statements  in,  may  be  evidence  of  pedigree,  349. 
sufficient  memorandum  within  Stat.  of  Frauds,  211. 
third  party  to,  may  constitute  contract,  211. 

LICENCE, 

agreement  for,  must  be  in  writing,  202. 

coupled  with  interest,  distinguished  from  profit  a  •prendre,  203,  204. 

grant  with  licence  annexed  and,  distinguished,  202. 

irrevocable,  after  request  to  licensee  to  improve,  718. 

must  be  in  writing,  202. 

ot  easement  by  vendor  extinguished  by  conveyance  to  purchaser,  809. 
parol,  does  not  affect  acquisition  of  right  to  light,  395. 

prevents  acquisition  of  other  easements,  395. 
public-house,  failure  to  prove  transfer  of,  effect  of,  428. 
revocable  by  grantor  at  any  time,  201. 

even  though  licensee  expended   ^oney  on  faith  of  it,  809. 
revocable,  not  within  Stat.  of  Frauds,  201. 
revocation  of,  notice  should  be  given  of,  201,  809,  n.  (/). 
to  assign,   vendor   need  not  obtain  before  action  for  specific   per- 
formance, 919,  n.  (p). 
to  commit  forfeiture  does  not  destroy  right  of  re-entry,  695. 

LICENSING    (CONSOLIDATION)    ACT,   1910... 429,   n.  (A). 

LICENSED  PREMISES.     See  also  PUBLIC-HOUSE. 
inquiries  concerning,  desirable,  1013. 
notice  of  application  of  transfer  of  justices'  licence,  1013. 
register  of,  search  of,  1036. 
search  of  register  on  purchase  of,  1036. 

LIEN, 

for  money  advanced  without  notice  to  bankrupt  purchaser,  576. 

for  premium  paid  on  policy,  631,  n.  (&)• 

incumbrancer  has  none  on  purchase-money  in  hands  of  vendor,  805, 

806. 

joint  purchaser  advancing  purchase-money  has  not,  819. 
tenant  has,  for  improvements,  how  far,  819. 
renewal  of  leaseholds,  819. 
of  o.  q.  t.  on  estate  purchased  by  other  c.  q.  t,  out  of  trust  funds, 

834. 
trustee   with   mixed   funds,   834. 

835. 
of  client,  on  estate  purchased  wibh  his  money  by  solicitor,  832,  n.  (a-). 

D. — VOL.  n.  40 


1230  INDEX. 

LIEN — continued. 
of  purchaser, 

for  costs  of  action, 

has  priority  to  mortgage  by  vendor  after  contract,  449. 
none  if  rescission  is  for  illegality  of  contract,  449. 
where  purchase-money  paid  by  mistake,  449. 
for  deposit,  declared  on  rescission,  97,  448. 
for  purchase-money  and  interest  on  rescission,  449. 
from  husband,  evicted  by  wife's  heir,  799. 
not  lost  by  delay,  449. 

on  purchase-money,  none  after  appropriation  by  vendor,  685- 
of  solicitor,  on  engrossment,  none  for  costs,  511. 
of  sub-purchaser  on  purchaser's  interest  under  contract,  449. 
of  trustee  for  advance  to  c.  q.  t.  for  purchase  of  estate,  832. 

of  vendor, 

against  railway  company,  458. 

how  enforceable,  614,  953. 

none  for  costs  of  arbitration,  613,  953, 

954. 
not  affected  by  bond  and  deposit,  458. 

assignable  by  parol,  608. 

assignee  takes,  subject  to  equities,  608. 

barred  by  twelve  years  from  payment  or  acknowledgment,  405. 

chargeable  by  parol,  608. 

declaration  of,  may  be  obtained,  though  only  part  of  purchase- 
money  owing,  610. 

differs  from  stoppage  in  transitu,  how,  605,  n.  (rf). 

does  not  enable  vendor  to  retain  title  deeds,  607. 

enforceable,  how,  613,  614. 

for  further  advances  to  purchaser  for  improvements,  605,  606. 

for  unpaid  purchase-money,  271,  605  et  seq. 

how  lost,  as  against  third  parties,  612. 

memorandum  of,  must  be  registered  in  Yorkshire,  588. 

mortgagee  of,  takes  subject  to  equities,  608. 

none  implied  in  favour  of  disqualified  person,  612. 

none  on  moneys  deposited  under  L.  C.  C.  Act,  596. 

not  lost  by  receipt  in  full,  605. 

unauthorized  payment  to  agent,  612. 

notice  of  purchaser  having  given  unpaid  bill  of  exchange,  £9 
notice  of,  752. 

occupation  of  vendor  as  tenant,  not  notice  of,  747,  748. 

on  engrossment,  511. 

on  sale  to  company,  613. 

postponed,  by  negligence  in  allowing  purchaser  to  take  deeds, 
723. 

registration  of,  as  a  land  charge,  607. 

valid  against  whom,  606. 

waiver  of,  what  amounts  to,  608  et  seq.    See  WAIVES. 
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LIEN — continued . 

on  title  deeds,  as  against  trustee  in  bankruptcy,  420,  n.  (m). 
of  solicitor  of  executor,  420,  421. 
mortgagee,  420. 
mortgagor,  421. 
solicitor  claiming,  taxation  ordered  against,  601. 

LIFE, 

dropping  of,  before  conveyance,  effect  of,  270,  987. 
estate,  on  sale  of,  time  essential,  429. 

purchaser  of,  from  Court  entitled  from  date  of  sale,  987. 

LIGHT, 

angle  of  45°,  no  definite  rule  as  to,  364. 
easement  of, 

abandonment  of,  not  proved  by  mere  alteration,  361,  362. 

what  constitutes,  363. 

acquired  against  lessee  binds  reversioner,  361. 
Act  of  Parliament  may  destroy,  359. 

claimant's  remedy  is  under  s.  68  of  L.  C.  C.  Act,  359. 
claim  to,  must  be  in  respect  of  building,  361. 

whether  timber  stage  is  building,  qucere,  361,  n.  (p). 
corporation,  when  servient  owner,  364. 

enjoyment  must  be  as  of  an  easement,  apart  from  land,  360. 
need  not  be  as  of  right,  360. 

continuous,  if  interruption  not  adverse, 

360,  394,  395. 

established  by  enjoyment  for  twenty  years,  358. 
unless  rested  on  agreement,  358. 

as  to  requisites  of  agreement,  358,  n.  (y). 
extent  of,  same  in  town  and  country,  364. 
foundation  of,  is  Prescription  Act,  357,  358. 

not  contract,  118. 
grant  of,  implied  on  conveyance,  486,  487. 

extent  of,  measured  by  grantor's  interest,  486,  487. 
grant  or  reservation  of,  may  be  implied,  1014. 

on  sale  of  adjoining  tenements,  118,  364, 

365,  366,  490. 

inquiry  should  be  made  for,  1014. 
local  customs  do  not  interfere  with,  358,  359. 
not  extinguished  on  compulsory  sale,  unless  compensated  for, 

359. 

not  lost  by  acquisition  of  larger  amount  of  light,  361. 
alteration  or  enlargement,  361. 
destruction  of  dominant  tenement,  361,  362. 

unless  abandonment  intended,  362. 
windows  in  new  building  not  being  identical  with 

old,  362. 

obstruction  of  lights   by  vendor  retaining  adjoining  land,   117, 
118. 

owner  of  site  of  demolished  building  may  restrain  obstruction, 
362. 

40(2) 
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LIGHT — continued. 

easement  of — continued. 

parol  licence  does  not  affect  title  to,  360. 
patent,  not  a  defence  to  specific  performance,  1014. 
reversioners  not  protected  against  acquisition  of,  361. 
time  from  which  right  may  be  claimed,  363. 
unity  of  possession  interrupts,  does  not  extinguish,  361. 
sale  of  house  "  with  all  its  lights  "  prevents  vendor  from  obstructing. 
117. 

LIMITATIONS, 
to  collaterals, 

binding  against  settlor,  778. 

good  against  purchaser,  how  far,  778. 

concurrence  of  stranger  in  settlement  supports,  780. 
position  of,  in  the  settlement  may  support,  779  et  seq. 
when  there  is  consideration  for  contract,  779,  780. 
when  within  contract,  778  et  seq. 
particular,  cannot  be  picked  out,  780. 
words  of,  L.  P.  Act,  1925,  concerning,  492. 

LIMITATIONS,  STATUTE  OF, 

acknowledgment  of  title  under  s.  14  equivalent  to  payment  of  rent,. 

402.    And  see  ACKNOWLEDGMENT. 

signature  of,  must  be  by  party  in  possession,  not  agent,  403. 
sufficiency  of,  is  not  a  question  for  jury,  402,  403. 
time  runs  from  last,  402. 
what  is  sufficient,  402,  403. 

acquiescence,  rules  as  to,  not  affected  by,  399,  632,  633. 
agent,  unknown  principal  may  ratify  acts  of,  405. 
apply  to  registered  land,  413,  414,  1070. 
cestm  que  trust  not  tenant  at  will  under  s.  7. ..400. 

out  of  possession  may  be  barred  by  adverse  posses- 
sion of  tenant,  401. 
charities  barred  by,  399. 

company,  title  may  be  acquired  against,  under,  636,  637. 
compensation,  right  to,  when  barred,  683,  684. 
covenant  for  title,  remedy  for  breach  of,  when  barred,  663,  664. 
Crown  not  affected  by,  411,  412. 
delay  in  setting  aside  voidable  transaction,  less  than  statutory  period 

may  bar  relief,  46,  47,  632. 
entry,  by  itself,  does  not  constitute  possession  under,  400. 

if  hostile,  does  constitute  possession  under,  400. 
equity  of  redemption,  when  barred  by,  404.    See  ACKNOWLEDGMENT  ; 

EQUITY  OF  EEDEMPTION;  MORTGAGOR. 
express  trust, 

liability  for  unpaid  purchase-money  is  not,  607. 
interest  on  purchase-money,  time  does  not  run  against,  till  good  title 

shown,  544. 

judgment   not   kept    alive  against  debtor    by   re-registration,    1027, 
n.   O). 
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LIMITATIONS,  STATUTE  OF— continued. 
"land"  under,  definition  of,  397. 

money  charged  on  land,  right  to  recover,  when  barred  by,  405. 
mortgagor  is  not  tenant  at  will  to  mortgagee,  400. 
possession  under,  extinguishes  right  as  well  as  remedy.  407. 
registered  land,  applying  to,  413,  414,  1070. 
remainder  estates  in,  when  time  begins  to  run  against,  403,  404. 
remainderman  must  bring  action  within  twelve  years,  403,  404. 

right  of,  accrues  on  possession,  403. 
"  rent,"  meaning  of,  397. 
rent  under  lease,  receipt  of,  by  wrongful  recipient  bars  reverrioner, 

404. 
rent-charge  extinguished  by  non-payment,  411. 

payment  of  part  of,  does  not  prevent  time  running,  411. 
seous,  where  separate  parts  of  land  are  charged,  411. 
reversioner,  right  of,  accrues  on  possession,  403. 

title  of,  transferred  to  wrongful  recipient  of  rent,  404. 
rightful  owner  barred  after  twelve  years  against  everyone,  408. 
tenancy  at  will,  what  is  determination  of,  402,  n.  (A), 
tenant  at  will,  guest  not  always,  402. 

time  runs  against,  from  what  period,  400,  401. 
time  for  recovery  of  land  or  rent,  397. 

money  charged  on  land,  405. 

title  under,  does  not  operate  as  conveyance,  407,  408. 
may  be  forced  on  purchaser,  406. 
nature  of,  397,  408. 

trespassers  acquire  what  title  under,  inter  ae,  409,  410. 
trustees,  rights  of,  under,  398,  399,  400. 

LIMITED  OWNERS.    See  LANDS  CLAUSES  CONSOLIDATION  ACT;  BAIL- 
WAY  COMPANY. 
charge,  what  is,  1031. 
compulsory  sale  by, 

purchase-money  on,  if  received  by,  must  be  paid  into  Court,  577. 

must  be  paid  into  bank,  577. 
refusal  to  convey  on,  remedies  for,  519. 
power  of  sale  of,  under  Statute,  51,  54. 
price  cannot  be  fixed  by,  76.     See  PEICE. 
sale  by,  need  not  be  for  gross  sum,  74. 
what  period  allowed  for,  54. 

L18  MOTA, 

declarations,  &c.,  admissible,  only  if  made  before,  361. 
definition  of,  351. 

L18  PEN  DEN  8, 

administration  action  is,  how  far,  755. 
certificate  of  discharge  of,  1022. 

satisfaction  of,  1022. 
order  under  S.  L.  Act,  1925,  must  be  registered  as,  1022. 
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L1S  PEN  DEN  8— continued. 

registered,  purchaser's  position  regarding,  755,  756. 

not  of  equities  arising  from  it,  755. 
registration  under  L.  O.  Act,  1925,  of,  756. 
registration  of,  length  of  period  of,  1021. 
notice  affected  by,  1020. 
renewal  of,  1021. 
vacation  of,  1022. 
title  of  purchaser,  effect  of,  on  extent  and  doctrine  of,  755,  756. 

LITERARY  AND  SCIENTIFIC  INSTITUTIONS  ACT,  1854... 3,  n.  (»)- 

LIVERY  OF  SEISIN, 

abolished  by  L.  P.  Act,  1925... 323,  491. 

by  infant  personally  on  sale  of  gavelkind  lands  necessary,  5. 

presumed  after  twenty  years'  possession,  323. 

validity  of,  when  presumed,  331. 

LOCAL, 

Act.     See  ACT.  i 

authority,  defined,  110,  n.  (o). 
custom.     See  CUSTOM. 

LOCAL  AUTHORITIES, 

power  of,  to  hold  lands,  25. 

purchase  land,  25. 
sell  or  let  land,  20. 

LOCAL  DEEDS  REGISTRY.     See  also  MIDDLESEX  REGISTRY;  REGIS- 
TRATION; and  LAND  REGISTRATION  ACT,  1925. 
conveyances  to  be  entered  in,  tinder  L.  P.  Act,  1925... 584,  586. 
land  within,  as  exempt  from  registration,  1049,  1072. 
searches  to  be  made  in,  1037. 

LOCAL  GOVERNMENT  ACTS, 

power  to  hold  land  under,  24,  n.  (d~). 
soil  of  highway  vesting  under,  370,  n.  (a). 

LOCKE  KING'S  ACTS.    And  see  REAL  ESTATES  CHARGES  ACTS. 
Act  of  1854  repealed  by  Ad.  of  E.  Act,  1925... 276. 

LONDON, 

compulsory  registration  in,   1079. 

Middlesex  Registry  Act  does  not  apply  to  City  of,  586. 

LONDON  BUILDING  ACT,  1894... 334,  n.  (<). 

LONDON  GAZETTE, 
evidence  by,  316. 

LORD  CAIRNS'  ACT,  1856.     See  DAMAGES. 

damages  awarded  under.  649  et  seq.,  876,  877. 
repeal  of,  876  et  seq. 
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LORD  CRANWORTH'S  ACT,  1860. 

sales  by  trustees,  mortgagees,  and  agents,  before,  63. 

LORD  OF  MANOR, 

grant  of  waste,  validity  of,  most  be  proved,  167. 
order  for  inspection  of  court  rolls,  how  made  against,  423. 
production  on  enfranchisement,  right  to,  423. 

title  of,  need  not  be  produced  on  sale  of  enfranchised  copyholds,  167, 
289,  290. 

LOSS, 

by  accidental  destruction  after  contract,  falls  on  purchaser,  269. 

on  sale  by  Court,  987,  990. 
by  bankruptcy  of  auctioneer,  186. 
by  breach  of  contract.     See  DAMAGES. 
by  deviation  of  stream.    See  ENCROACHMENT. 
by  investment.     See  INVESTMENT. 
of  deeds  by  mortgagee,  421,  422. 

secondary  evidence,  when  admitted  to  supply,  141,  309,  310. 

when  vendor  must  prove  contents,  297. 

whether  an  objection  to  title,  296,  300. 
of  early  title,  condition  as  to,  154. 
of  right  of  way,  how  effected,  373,  374. 
of  unstamped  agreement,  324. 

LOTS, 

alteration    in,    c.   g.  t.  cannot  make,  on  resale  after  purchase  by 

trustees,  45. 

condition  for  withdrawing,  122. 
largest.    See  LARGEST  LOT. 
on  sale  in, 

abstract  of  title,  purchaser's  rights  regarding,  124. 
custody  of  deeds,  must  be  provided  for,  144.     See  LARGEST  LOT. 
who  entitled  to,  582,  1005.    See  LARGEST  LOT. 
deceptive  statement  as  to  mutual  covenants,  114,  115. 
employment  of  bidders,  how  far  good,  188. 
incumbrances  may  be  released  by  separate  deed,  463. 
L.  P.  Act,  1925,  as  affecting  special  conditions  in  covenants,  173. 
of  leaseholds,  apportionment  of  rents,  130,  172. 

by  underlease,  covenants  by  vendor,  496. 

of  property  held  under  various  titles,  difficulty  as  to  identity.  149. 
in  lease,  apportionment  of  rent  service,  130. 
subject  to  rent-charge,  apportionment,  129. 
part  performance  as  to  one  does  not  affect  contract  as  to  other, 

897.  ' 

purchaser  of  one  lot,  cannot  refuse  to  covenant  on  ground  of 

another  being  unsold,  501. 

several  lots,  entitled  to  only  one  abstract,  124,  286. 
separate  conveyances.  1J4- 
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LOTS — continued. 

on  sale  in — continued. 

separate  contract  for  each  lot  should  be  entered  into,  210. 

stamps,  how  far  necessary  on  contract  as  to  several  lots, 

240,  241. 
want  of  title  to  one  lot  vitiates  contract  as  to  another,  how  far, 

850,  851,  940. 
trustees  may  sell  in,  63,  64. 

LUNACY.    And  see  LUNATIC. 

evidence  of,  admissible  to  fix  purchaser  with  notice,  7,  8,  9. 
judge  in,  power  of,  521,  n.  (i). 

of  either  party  after  contract,  does  not  avoid  it,  8,  9,  271. 
orders  in,  how  proved,  317. 

title  of,  9,  n.  (#). 
power  of  attorney  determined  by,  unless  irrevocable.  514. 

LUNACY  ACT,  1890, 

consent  to  order  for  sale  by  committee  under,  72. 
contract  by  committee  under,  9. 
covenants  for  title  under,  495. 
exchange,  lease,  partition,  sale,  under,  9. 
vesting  order  under,  521,  n.  (h). 
conclusive  evidence,  523. 

LUNATIC.    See  COMMITTEE. 

consent  of,  to  exercise  of  power,  may  be  given  by  committee,  72. 
contract  of,  committee  may  convey  in  pursuance  of,  9.     See  COM- 
MITTEE. 

executed  and  executory,  distinguished,  8,  n.  (s). 

how  regarded  at  Law  and  in  Equity,  7,  8. 

person  becoming,  how  enforceable,  8,  n.  (q~),  882,  887. 

See  COMMITTEE. 
conveyance,  when  set  aside,  7. 
deed  of,  committee  must  execute  in  name  of,  514. 
exchange  of  lands  of,  9. 
guardian,  execution  of  power  vested  in,  9. 
husband,  concurrence  of,  dispensed  with  under  Fines  Act,  515. 
infant,  521,  n.   (A). 
L.  P.  Act,  1925,  s.  22,  conveyance  of  lunatic's  property  under,  9. 

trustee,  appointment  of  new,  9. 
lease  of  lands  of,  9. 

Lunacy  Act,  1890,  powers  exerciseable  by  Court  under,  9. 
lunacy  may  be  established  by  himself  or  his  representatives,  7. 
not  so  found,  powers  exerciseable  on  behalf  of,  9. 
partition  of  lands  of,  9. 
purchase  by,  how  far  voidable,  7,  8. 
purchaser  not  entitled  to  return  of  deposit,  8,  n.  (q). 
sale  of  lands  of,  7,  8. 

S.  L.  Act,  1925,  powers  exerciseable  under,  10. 
settlement  by,  void,  8. 
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LUNATIC— continued. 

specific  performance,  when  ordered  against,  8,  9. 

tenant  for  life.    See  TENANT  FOR  LIFE;  SETTLED  LAND  ACT. 

trustee,  execution  of  powers  vested  in,  9. 

vesting  order  of  lands  of,  may  be  obtained,  521,  n.  (A),  522, 

523.    See  TRUSTEE  ACTS. 
voluntary  disposition  by,  void,  8. 


MAINTENANCE, 

what  is,  245,  n.  (A). 

MAJORITY.     And  see  INFANT. 

of  c.   q.  t.'s  cannot  bind  minority,  48,  49. 

of  trustees  of  charity,  power  of,  to  carry  out  sale,  &c.,  18,  n.  (y), 
289. 

MALICE, 

must  be  proved  in  action  for  slander  of  title,  101. 

MANAGEMENT, 

acts  of,  by  purchaser,  not  waiver  of  title,  445.     See  PURCHASES  IN 

POSSESSION. 
acts  of,  duty  of  vendor  in  possession  to  do,  562  et  seq.    See  VENDOR 

IN  POSSESSION. 

MANDAMUS, 

action  of,  introduced  by  C.  L.  P.  Act,  1854... 55,  n.  (#). 
nature  and  scope  of,  874,  875. 
procedure  in,  how  regulated,  874,  875. 
against  railway   company,   to  buy   land  and   complete   line,   when 

granted,  873. 

to  have  valuation  made,  55,  870. 
to  take  up  award,  872. 
what  is  good  answer  to,  872. 
by  person  served  with  notice  to  treat,  263,  871. 
for  assessment  by  jury  after  time  for  appointing  umpire  has  expired, 

540,  871. 

writ  of,  Chancery  Division  does  not  claim  jurisdiction  under,  874. 
procedure  as  to,  874,  875. 

MANOR.    And  see  COPYHOLDS;  LORD  OP  MANOR. 

bounds  of,  depositions  of  deceased  tenants  admissible  as  to,  315. 

conveyance  of,  what  included  in,  120. 

court  rolls  of,  inspection  of,  308,  309. 

customs  of,  depositions  of  deceased  tenants  admissible  as  to,  315. 

evidence  of,  315,  n.  (/). 
documents  of,  in  whose  possession,  423. 
grant  of,  by  Crown,  when  presumed,  320. 
inspection  of  court  rolls  of,  308,  309. 
map,  when  evidence  of  title,  301,  n.  (p). 
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on  sale  of  enfranchised  copyholds,  title  to,  need  not  be  shown,  167. 
precautions  to  be  taken,  120. 

to  whom  fines  belong,  pending  completion,  268,  n.  (y). 
title  of  lord  of,  purchaser  not  concerned  with,  290. 
waste  of,  condition  on  sale  of,  under  grant,  167. 

declarations  of  deceased  lord  admissible  as  to  extent  of,  315. 

MANSION, 

hardship  may  be  ground  for  refusing  to  enforce  sale  of,  apart  from 
land,  929,  930. 

MANUFACTORY, 

meaning  of,  within  s.  92  of  L.  O.  O.  Act,  260,  261. 

includes  machinery  and  fixtures,  261. 
part  of  house,  where,  260,  261. 
shares  in,  conveyance  of,  not  enforced  on  want  of  title  to  whole,  930, 

MAP.    And  see  PLAN. 

commutation,  301,  n.  (p). 

general,  kept  at  register  under  L.  R.  Act,  1925... 1039. 

index,  register  under  L.  R.  Act,  1925,  of,  1039. 

search  for,  1038. 
manor,  301,  n.  (p). 
not  forming  part  of  conveyance,  not  evidence  of  title,  301. 

except  as  public  document,  301. 
ordnance,  301,  n.  (p). 

tithe  commutation,  not  evidence  of  boundary  on  question  of  title, 
301. 

MARKETABLE  TITLE.     See  TITLE. 

MARRIAGE, 

consideration  for  limitations  to  collaterals,  how  far,  778  et  seq. 

binding  as  against  purchasers,  when  and  how  far,  779  et  seq. 

settlor,  777,  778. 
consideration  for  settlement,  774,  775. 

not  where  settlement  is  to  defraud  creditors,  781. 
decree  of  nullity  of,  effect  of  on  antenuptial  contract,  776,  777. 
evidence  of, 

by  declarations  of  relatives,  &c.,  347.     And  see  PEDIGREE. 

from  baptism  of  child  as  if  legitimate,  337. 

from  cohabitation  and  repute,  337. 
not,  if  illicit  ab  initio,  337. 

from  description  of  husband  as  wife's  uncle's  nephew,  337,  338. 

from  execution  of  marriage  articles  and  royal  licence,  337. 

from  register,  345. 

kept  by  India  Office,  313. 

may  be  supplied  by  presumption,  337. 
invalid,  no  consideration  for  settlement,  776. 
joint  tenancy,  how  affected  by,  814. 
not  part-performance,  893. 
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parents,  of,  legitimation  by,  339. 

settlement.     See  SETTLEMENT. 

"  solemnization  of,"  meaning  of,  776,  n.  («). 

subsequent,  prior  voluntary  settlement  may  be  supported  by,  782, 

783. 
validity  of,  generally  presumed,  338. 

may  be  declared  on  petition  under  Legitimacy  Act,  339. 
where  necessity  precluded  proper  form,  338,  n.  (#). 
where  solemnized  in  barbarous  country,  queers,  838. 
written  agreement  after,  in  pursuance  of  parol  contract  before,  is 
good,  213. 

MAERIAGE  ACT,  1835... 826. 

MARRIED  WOMAN.     And  see  SEPARATE  ESTATE. 
acknowledgment  of,  unnecessary,  11,  12. 

search  for,  1038. 
acquiescence  binds,  how  far,  49. 

by,  in  contract,  after  cesser  of  coverture,  29. 
affidavit  of  no  settlement  required  on  petition  by,  for  payment  out, 

579. 
assignment  of  equitable  term  of,  her  concurrence  necessary  to,  11. 

And  see  TERM  FOB  YEARS. 
legal  term  of,  by  husband  good,  11. 
reversionary  term  of,  when  good,  11. 
term  of,  contract  by  husband  for,  whether  binding  on 

her  surviving,  11. 

attorney  may  be  appointed  by,  even  though  infant,  513. 
capacity  of,  to  contract, 

limited  by  extent  of  separate  estate,  28,  29. 
not  affected  by  her  being  a  professed  nun,  22. 
under  M.  W.  P.  Act,  15,  16. 
want  of,  principle  of  the  law  as  to,  11,  12. 
concurrence  of,  in  sale  by  trustee  of  land,  to  proceeds  of  which  she 

is  entitled,  must  be  acknowledged,  514. 
consent  of,  as  protector  of  settlement,  need  not  be  with  husband's 

concurrence,  590. 
contract  of, 

acknowledgment  of  husband  not  necessary  to,  12. 

as  to  separate  estate,  28,  29.    And  see  SEPARATE  ESTATE. 

extent  of,  29. 

L.  P.  Act,  1925,  s.  167,  rendering  husband's  acknowledgment 

unnecessary  to,  12. 
under  Fines  Act,  12. 
void  at  common  law,  11. 
conveyance  by, 

of  equitable  interest,  had  to  be  acknowledged,  11. 

of  freeholds,  void  at  common  law,  11. 

of  mortgaged  property,  14,  15. 

of  property  held  by  her  as  trustee,  469. 
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conveyance  by — continued. 

of  separate  estate,  13,  468,  469.    See  SEPARATE  ESTATE.    . 
of  trust  estates,  14,  469. 
to  husband,  good,  18. 
under  old  law,  10,  11. 
under  power,  13. 

equity  of  redemption  of,  conveyance  of,  by  husband,  must  be  ac- 
knowledged, 515. 
fraud  of,  how  far  binds  her  estate,  716. 

husband,  silence  as  to,  postpones  her  to  purchaser,  716. 
when  husband  liable   for,  15. 
fraudulent  sale  by,  as  feme  sole,  15,  16. 
husband  can  purchase  from,  13. 

how  far  liable  for,  15,  16. 
inquiries  as  to  settlement  by,  1010. 
judicial  separation  makes,  feme  sole  as  to  after-acquired  property, 

29. 
L.  P.   Act,  1925,  s.  167,  abolishes  acknowledgment  of  husband  to, 

11,  12. 

s.  170,  affecting  trust  estates,  14. 
mortgagee,  power  of,  to  convey,  14,  15. 
position  of,  under  M.  W.  P.  Acts.    See  MARRIED  WOMEN'S  PROPERTY 

ACTS. 
powers  of,  under  L.  P.  Act,  1925,  s.  72  (2). ..13. 

S.  L.  Act,  1925,  s.  25... 13. 

protection  order  lias  same  effect  upon  property  of,  as  judicial  separa- 
tion, 29. 

removal  of  disqualification  to  deal  with  property,  22,  n.  (t). 
restraint  on  alienation,  12,  13.     See  ALIENATION. 
search  for  acknowledgment  by,  1038. 
tenant  for  life  entitled  to  custody  of  deeds,  419. 
trustee,  power  of,  to  convey,  14,  469,  517. 

MARRIED  WOMEN'S  PEOPERTY  ACTS.    And  see  SEPARATE  ESTATE. 
Act  of  1870, 

conveyance  of  fee  not  good  under,  without  acknowledgment,  515. 

general  effect  of,  as  to  separate  estate,  514,  515. 
Act  of  1882, 

capacity  to  contract,  how  affected  by,  10,  11. 

conveyance  under,  husband's  concurrence  unnecessary  in,  468. 

effect  of,  on  conveyance  or  gift  to  husband  and  wife.  814. 

and  stranger,  814. 
covenant  to  settle  after-acquired  property,  1010. 

personal  status,  how  affected  by,  16,  n.  (m). 

property,  how  affected  by,  15,  16,  516. 

restraint  on  anticipation  not  prevented  by,  16. 

reversion,  vested  prior  to  Act,  not  affected  by,  516. 
Act  of  1893, 

effect  of,  on  contract  of  married  woman  subsequent  to  Act,  29. 
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MARSHALLING, 

by  volunteers,  as  against  mortgagees  under  settlement,  771. 
of  estates  subject  to  mortgages  by  mortgagees,  802. 

paramount  charge  by  purchasers  inter  *e,  802. 

MASTEE, 

certificate  of, 

of  result  of   sale  by   Court, 

absolute,  when,  987. 
discharge  or  variation  of,  986. 
how  made,  986. 

signature  of  judge,  unnecessary,  986. 
on  reference  as   to  title, 

form  of,  as  to  concurrence  of  necessary  party,  962,  963. 

where  incumbrances  outstanding,  962,  963. 
further  reference,  new  matter  affecting  title  is  ground  for. 

963. 
order  to  vary,  ground  for  further  reference,  963. 

MATEEIAL, 

facts,  change  of,  between  offer  and  acceptance,  must  be  disclosed,  97, 

98. 

concealment  of,  may  be  misrepresentation,  90,  97. 
silence  as  to,  not  defence  to  action  for  specific  performance, 

914,  915. 

what  are,  for  purposes  of  disclosure,  90. 
misdescription .     See  MISDESCRIPTION. 
misrepresentation.    See  MISREPRESENTATION. 
part,  want  of  title  to,  vitiates  sale,  137,  923  et  seq.     Sec  SPECIFIC 

PERFORMANCE. 
purchaser's  solicitor  is  judge  whether  documents  are,  to  title,  298. 

"  MEANS," 

meaning  of  in  covenant  for  quiet  enjoyment,  669. 

MEASURES, 

statutory  meaning  of,  not  varied  by  parol,  862. 

MEDICAL  MAN, 

transactions  with  patient,  23. 

MEMORANDUM, 

of  association,  powers  of  company  limited  by,  19. 

of  equitable  charge  to  be  registered  in  renter  county,  588. 

MEMORIAL, 

attestation  of,  587,  588. 

contents  of,  588. 

execution  of  Corporation  by  seal,  587,  n.  (*•). 

of  conveyance  in  Yorkshire,  588,  589. 

MERCHANT  SHIPPING  ACTS,  822,  n.  (»)• 
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MERGER, 

assignment  of  mortgage  to  trustee  in  bankruptcy  of  mortgagor  does 

not  create,  807,  808. 
of  charge, 

on  payment  off,  by  tenant  for  life,  not  presumed,  806. 

on  purchase  of   equity  of  redemption  by  mortgagee,  how   far 

presumed,  806  et  seq. 
of  land  tax,  364,  n.  (*). 
of  lease  in  reversion,  purchaser  with  notice  of  charge  cannot  effect, 

769. 

of  mortgage  in  reversion,  704. 

of  reversion,  effect  of,  under  L.  P.  Act,  1925... 695. 
of  satisfied  terms,  464,  465. 
of  term,  in  part,  action  on  covenants  by  purchaser  of  reversion  not 

precluded  by,  693,  694. 
of  tithe,  293. 
of  tithe  rent-charge, 

by  equitable  owner,  354,  n.  (a;), 
by  whom,  may  be  effected,  354,  n.  (#). 
in  copyholds,  354,  n.  (#). 

time  runs  against  reversion  and  particular  estate  without,  403. 
n.  (,). 

METROPOLIS   MANAGEMENT  ACTS, 

soil  of  highway  vesting  under,  370,  n.  (a). 

METROPOLITAN  DISTRICT  RAILWAY  COMPANY, 

unrestricted  power  of  sale  of  superfluous  lands,  634,  n.  (/). 

MICHAEL   ANGELO   TAYLOR'S   ACT,   1817... 258. 

MIDDLESEX  REGISTRY.  See  also  REGISTRATION  ;  LAND  REGIS- 
TRATION ACT,  1925. 

land  within,  is  exempt  from  registration  under  L.  R.  Act,  1925... 
1072. 

registration  in,  when  required,  1037. 

MIDDLESEX  REGISTRY  ACT.     See  REGISTRATION. 

MINERALS.     And  see  MINES. 

adjoining  R.  Co.,  right  of  owner  to  work,  482,  n.  (t). 
agreement  to  sell,  after  severance,  need  not  be  in  writing,  207. 
land  to  R.  Co.  should  provide  for,  210. 

under  R.  G.  C.  Act  does  not  include,  109,  110, 

387,  482. 
bond  and  deposit  under  L.  C.  O.  Act  does  not  include  compensation 

for,  451,  n.  (t). 
conveyance  of  manor  passes  what,  120. 

to  R.  Co.  should  expressly  include,  482. 
enfranchisement  of  copyholds,  in,  lord's  rights  preserved  in,  482. 

must  expressly  include,  if  intended  to 

pass,  482. 
grant  of,  does  not  authorise  withdrawal  of  support,  385,  386. 

even  though  incapable  of  working  without  damage  to  surface, 
386. 
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notice  to  treat  should  state  intention  as  to,  210,  n.  (z). 
on  sale  of,  vendor  must  account  to  purchaser  for  workings  after  con- 
tract, 561. 

when  entitled  to  covenant  for  right  of  entry,  507. 
proprietor  of,  registered,  powers  of,  1075. 
purchaser  entitled  to,  after  contract,  269,  270,  561. 
reservation  of, 

does  not  authorise  withdrawal  of  support,  385,  386. 

even  though  incapable  of  working  without  damage  to  sur- 
face, 386. 
entitles  owner  to  sink  shafts,  165,  n.  (y). 

to  use  space  occupied  for  any  purpose,  386. 
except  under  copyholds,  386,  387. 
in  allotment  should  be  noticed  in  conditions,  165. 
on  sale  to  Eailway  or  Waterworks  Co.,  66,  n.  (6),  210,  n.  (z). 
sanction  of  Court  to,  66. 
to  lord,  on  enfranchisement,  implied,  482. 
right  to  get,  claimable  by  prescription,  not  by  custom,  393. 
in  another,  must  be  stated,  111,  112. 
is  profit  a  prendre,  393. 
sale  of,  under  S.  L.  Act,  1925... 66. 
support  from, 

allotment  of  surface  under  inclosure,  entitled  to,  385. 

power  to  work  minerals  under  inclosure  does  not  affect  right  to, 

385. 
E.  Co.  may  acquire  at  any  time  by  purchase  of  minerals,  387. 

not  entitled  to,  387,  388. 
to  sewer,  compensation  for  leaving,  389. 
title  to,  purchaser  may  call  for,  1046. 
trustees  may  sell  apart  from  surface,  66,  67,  n.  (e). 
under  railway  may  be  worked  without  compensation  for  subsidence, 

387,  388. 

right  of  adjoining  owner  to  work,  482,  n.  (»'). 
under  superfluous  land  do  not  become  superfluous,  639. 
want  of  title  to,  defect  in  title.    See  MINES. 
what  are,  generally,  210,  n.  (z). 

under  L.  C.  O.  Act,  393,  n.  (z). 

MINES.     And  see  MINERALS. 
Acts,  local,  113,  n.  (y). 

compensation  for  communication  between,  on  opposite  sides  of  rail- 
way, 388,  n.   (n). 

contract  to  buy,  enforceable,  though  valueless,  946. 
customary  rights  to,  in  mining  districts,  need  not  be  disclosed,  113. 
enfranchisement,  effect  of,  on,  482. 
existence  of,  purchaser  need  not  disclose  to  vendor,  99. 
on  sale  of  share  in,  what  title  to  be  shown,  291. 

vendor  need  not  disclose  unprofitable  nature  of,  87. 
plan  of,  on  conveyance,  must  be  accurate,  479. 
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proprietor's  powers  of  disposition  over,  1075. 

rent  of,  reserved  in  specie  under  s.  9  of  Stat.  of  Lim.,  404,  n.  (a;). 

reservation  of,  66. 

by  trustees  on  sale  under  R.  C.  O.  Act,  66,  n.  (6). 
leaves  space  worked  out  in  grantor,  386. 

except  in  copyholds,  386,  387. 
right  to  open,  defect  in  title,  111,  112,  938. 

purchaser  may  elect  to  take  compensation   for,  931, 

932. 

title  to,  purchaser  may  call  for,  1046. 

under  superfluous  lands  do  not  become  superfluous,  638,  639. 
vendor  in  possession  must  pay  compensation  for  coal  worked  out,  548, 
561.  , 

MINISTRY  OF  AGRICULTURE  AND  FISHERIES.     See  BOARD  OF 
AGRICULTURE  AND  FISHERIES. 

MINOR  INTERESTS, 

in  registered  land,  searches  for,  1046. 

MINORITY,  , 

of*o.  q.  t.'s  not  generally  bound  by  majority,  48,  49. 

MISAPPROPRIATION, 

of  trust  funds  cured  by  transfer  of  funds  of  other  settlement,  700. 

MISDEMEANOUR, 

concealment  of  incumbrance,  91,  299. 

how  far,  1010. 
falsification  of  pedigree  is,  91,  299. 

MISDESCRIPTION.     And  sae  COMPENSATION;  MISREPRESENTATION. 

accurate,  though  accidentally  misleading,  description  is  not,  134,  135. 
assessable,  entitles  purchaser  to  compensation,  568. 

what  is,  568. 

auctioneer,  when  liable  to  vendor  for,  186. 
condition  for  compensation  for, 

general  effect  of,  132  et  seq.,  570. 

how  far  consistent  with  right  to  rescind,  158.  159,  160,  163,  928. 
material  errors  not  covered  by,  133. 
what  errors  are  covered  by,  114,  133  et  seq. 
wilful  errors  not  covered  by,  132,  133. 
contract  avoided  by, 

arising  from  gross  negligence,  134. 

if  not  assessable  for  compensation,  139,  140,  570. 

material,  133  et  seq.,  136,  936. 

as  to  identity  of  property,  137. 

as  to  nature  and  character  of  property,  136.  137,  936  et  seq. 

as  to  quantity,   139,  564   et  seq. 

as  to  redeemed  land  tax,  114. 

as  to  rights  of  enjoyment  of,  137,  138,  937,  938. 

as  to  title  to  part  of  property,  137. 
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conveyance  does  not  preclude  compensation,  480,  481. 
examination  of  property  by  purchaser  may  cure,  135,  136,  932. 
immaterial,  not  a  purchaser's  defence  to  specific  performance,  132, 

133,  942. 

in  particulars,  effect  of,  107  et  seq. 
possession  does  not  waive  objection  for,  442. 
rescission   allowed  on  discovery  of,  even  after  acceptance  of  title. 

305,  n.  (£)• 
trustee  vendor,  liable  for,  140. 

MISINFORMATION, 

trustees  how  far  liable  for,  to  purchaser,  92,  1011,  1012. 

MISREPRESENTATION, 

action  for,  in  Equity  rests  on  same  principles  as  action  of  deceit,  96r 

97,  680. 

may  be  brought  by  purchaser  after  conveyance,  684. 
rescission,  ability  of  purchaser  to  discover,  no  defence  to, 

136. 

of  deceit,  may  be  founded  on  what,  96. 
as  to  age,  by  infant,  relief  for,  27. 
as  to  character  of  annuity,  94,  95. 

as  to  fact,  distinguished  from  puffing  statement,  93,  n.  (y). 
as  to  insurable  character  of  life,  on  sale  of  life  estate,  94. 
as  to  nature  of  covenants,  89. 
as  to  offer  by  third  person  for  estate,  95. 
as  to  terms  of  lease,  113. 

as  to  title  in  conditions,  does  not  bind  purchaser,  145  et  seq. 
as  to  title,  precludes  vendor  from  enforcing  condition  for  rescission, 

163. 

as  to  valuation,  95. 

as  to  water  supply,  may  vitiate  sale,  139. 
bond  fide,  binding  in  Equity,  98. 
by  agent,  binds  principal,  how  far,  85,  86,  681,  682,  842. 

of  his  authority,  85,  86.    And  see  AGENT. 
by  auctioneer,  must  be  fraudulent  to  make  him  liable,  183. 
by  solicitor,  makes  him  personally  liable,  91,  92. 
by  stranger,  must  be  fraudulent  to  make  him  liable,  96. 

And  see  FRAUD;  DECEIT. 
conduct  may  amount  to,  96,  97. 

contract  not  enforced  on  ground  of,  though  rescission  refused,  89,  90. 
variation  allowed  to  defendant  on  ground  of,  903  ft  tr</. 
defence  to  specific  performance,  914. 
delusive  covenants,  90. 

equity  will  compel,  to  bo  made  good,  96,  97. 
estoppel  by,  96. 

executory  contract  rescinded  for,  principle  of,  680. 
innocent,  binds  in  Equity,  98. 
knowledge  of  purchaser  of  untruth  of,  precludes  relief,  94. 

D. — VOL.    II.  41 
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MISREPRESENTATION— continued. 

maker  bound  by,  though  made  by  mistake,  when,  717. 

mistake,  distinguished  from,  146. 

money  paid  by  agent  upon,  recoverable,  838. 

purchase  set  aside  for,  after  completion,  when,  679,  681. 

purchaser  must  not  be  guilty  of,  100. 

remedy  of  purchaser  for,  717. 

rescission  for,  444. 

silence  is,  when,  87. 

MISTAKE.     And  see  CLERICAL  ERROR;  MISDESCRIPTION. 

as  to  meaning  of  contract,  how  far  ground  for  allowing  variation,  901, 

902. 

common,  as  to  title,  no  ground  for  specific  performance,  146. 
contract  may  be  rectified  for,  in  action  for  specific  performance,  898, 

899. 
in  law  not  a  defence  to  specific  performance,  902,  912,  913. 

what  is  implied  by  maxim  "  ignorantia  juris  haud  exousat," 

902,  n.  O). 

lands  omitted  by,  purchaser  entitled  to,  after  conveyance,  687. 
misrepresentation  made  by,   binds  maker,  when,   717,  1012. 
mutual,  is  ground  for  rectification,  617,  618,  681. 

what  is,  681. 

of  arbitrator  may  avoid  award,  539. 

of  purchaser,  defence  to  specific  performance,  how  far,  913. 
of  vendor,  defence  to  specific  performance,  how  far,  925,  929,  930. 
parol  evidence  admissible  to  prove,  903. 
proof  of,  must  be  precise,  619,  903. 
purchase-money  paid  by,  purchaser  has  lien  for,  449. 
purchaser  buying  his  own  estate  by,  may  recover  purchase-money, 

686. 
unilateral,  cannot  be  ground  for  rectification,  618. 

remedy  for,  618. 
vendor's  remedy  after  conveyance  for  his  own,  616  et  seg. 

MONEY  CHAEGED  ON  LAND, 

barred  by  twelve  years  from  right  to  receive,  405. 

unless  there  has  been  payment  by  person  liable  to  pay,  405. 
or  acknowledgment,  405. 

MONEY-LENDERS  ACTS,  1900  TO  1927... 630,  n.  (/). 

MONTH, 

meaning  of,  in  Act  of  Parliament,  437. 
contract,  437. 

MONUMENT, 

inscription  on,  is  evidence  as  to  pedigree,  349. 

MOORINGS, 

fixed,  in  foreshore,  immemorial  user,  321,  n.  (&). 
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«  MORE  OK  LESS," 

description  of  quantity  as,  effect  of,  565. 

MORTGAGE, 

abstract  should  contain  reconveyance  and,  297. 

assignment  of,  to  trustee  in  bankruptcy  of  mortgagor,  effect  of,  807, 

808. 

building  society,  520,  n.  (a),  1074. 
by  company,  search  at  Somerset  House  for,  1036. 
by  purchaser,  effect  of  vendor  joining  in,  on  lien,  612. 
company,  made  by,  L.  R.  Act,  1925,  regarding,  1071,  n.  (o). 

search  at  Somerset  House  for,  1036. 
consolidation  of.     See  CONSOLIDATION. 

conveyance  reserving  right  to  repurchase  does  not  constitute,  696. 
even  where  mortgagor  sells  equity  of  redemption  to  mortgagee, 

696,  697. 

test  to  be  applied  on  such  transaction,  697. 
conveyance  to  purchaser  may  keep  alive,  462. 
debt, 

barred  by  twelve  years  from  payment  or  acknowledgment,  405. 
presumption  of  payment  of,  when  it  arises,  322. 
equitable, 

absence  of  title-deeds  how  far  notice  of,  1015. 
by  deposit  must  be  registered  in  Yorkshire,  588. 
memorandum  of,  must  be  registered  in  register  county,  584,  585, 

588. 

presumed  satisfied  or  released,  when,  322. 
sale  or  foreclosure  is  remedy  on,  970,  971. 
existence  of,  generally  considered  matter  of  conveyance,  286. 

whether  a  defect  in  title,  285,  286. 

«xorbitant  interest  on,  when  relieved  against,  628,  n.  (0). 
«xtending  to  fee  simple  on  sale  of  land,  under  L.  P.  Act,  1925... 280. 
joint  account  clause  in,  effect  of,  14. 
L.  P.  Act,  1925,  respecting,  53,  54. 
merger  of,  in  reversion,  704. 

not  included  in  condition  for  getting  in  outstanding  estate,  156. 
notice  to  one,  is  notice  to  co-mortgagees,  706,  n.  (»). 
of  foreign  land  may  be  foreclosed,  877,  n.  (&). 
of  reversionary  interest  formerly  set  aside  for  inadequacy,  621. 
on  sale  in  lots,  should  be  released  by  separate  deed  to  vendor,  463. 
parol  evidence  admissible  to  prove  sale  in  fact,  824. 
power  of  trustees  to  release  part  of  lands  from,  on  sale,  qu<ere,  535, 
536. 

power  of  sale, 

authorizes  mortgagee,  when,  73. 

in,  exerciseable  upon  condition,  62,  63. 

in,  under  L.  P.  Act,  1925,  purchaser  under,  protected,  63. 
power  to,  authorizes  mortgage  with  power  of  sale,  when,  73. 
puisne,  what  is  a,  1031. 

41(2) 
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purchase  of  equity  of  redemption  by  mortgagee  extinguishes,  when, 

806  t-i  seq. 
purchaser  must  covenant  to  pay, 

on,  499,  502. 
purchase-money  may  be  allowed  to  remain  on,  on  sale  by  mortgagee, 

74. 

under  L.  P.  Act,  1925,  may  be  applied  in  satisfac- 
tion of,  526,  576,  577. 
under  L.  C.  C.  Act  must  cover,  455. 

purchaser  of  lease  subject  to,  cannot  merge  lease  in  reversion,  769. 
ranking  according  to  date  of  registration  as  land  charge,  615. 
satisfaction  of,  effect  of,  402,  704. 

subsequent  to  contract  postponed  to  vendor's  lien,  449. 
suppression  of,  danger  and  impropriety  of,  298. 
trade  fixtures  pass  by,  485. 
vesting  order  made  on,  power  of  Court  respecting,  522. 

MOKTGAGEE, 

advancing  money,  responsibility  of,  64. 

agent  of,  misapplication  by,  of  sale  moneys,  68. 

purchase  of  mortgaged  property  by,  34,  35. 
auctioneer  not  allowed  commission,  186. 

except  on  sale  under  Court,  79,  80,  186,  n.  (a), 
claim  of,  duty  to  answer  purchaser's  inquiries  concerning,  92,  717, 

1011. 
particulars   of,   need    not   be    stated   except    on   offer    to 

redeem,  717. 
concurrence  of, 

in  conveyance  of  equity  of  redemption  should  be  procured,  519, 

520*. 

lots,  how  dispensed  with,  463. 
necessary  on  sale  by  mortgagor,  467. 
on  sale  by  Court  ordei«d  on  what  terms,  1003,  1004. 

under  L.  C.  C.  Act  may  be  dispensed  with,  526. 
conduct  of  sale  formerly  commonly  given  to  legal,  35. 
contract  by, 

for  purchase  of  equity  of  redemption,  248. 

does  not  merge  security  in 
favour  of  mesne  incum- 
brancers,  806. 

for  sale  under  power  for  more  than  sum  due,  effect  of,  279. 
conveyance  by,  51,  52,  53,  54. 

cannot  be  required  before  time  fixed  for  redemption,  520. 

without  six  months'  notice  or  interest,  520. 
equities  of  adverse  claimants  should  be  reserved  on,  521. 
L.  P.  Act,  1925,  as  relating  to,  51,  52,  53,  54. 
must  be  made  to  person  from  whom  he  accepted  tender,  520,  52.1 . 
costs  of  bringing  administration  action,  entitled  to  what,  998,  999. 
costs  on  sale  by  Court  of,  paid  out  of  purchase-money,  997,  998. 
costs,  profit,  out  of  mortgagor  cannot  be  made  by,  79. 
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covenant  for  production  of  deeds  retained  on  sale  must  be  given  by, 

583. 
covenants  by,  on  release,  498. 

for  title,  cannot  release,  as  against  mortgagor,  677. 
only  limited,  given  by,  128. 

equitable, 

judgment  creditor  postponed  to  prior,  1024,  1025. 
right  of,  as  to  fixtures,  485. 

generally,  286,  n.  (o). 
without  notice,  takes  subject  to  secret  trust,  712,  713. 

equity  of  redemption, 
purchase  of,  by, 

does  not  estop  mortgagee  ejecting  mortgagor's  lessee,  279, 

769. 

extinguishes  mortgage,  how  far,  806  et  seq. 
from  mortgagor  may  be  good,  35. 
interest   on   mortgage   may    be   set  off   againt   interest   on 

purchase-money,  546. 
set  aside  for  undervalue,  34. 
release  of,  by  mortgagor  to,  620. 

foreclosure  by,  at  same  time  as  personal  judgment,  68. 
further  advances  by,  as  affecting  notice,  585,  586. 
heir  of,  was  trustee  for  executors  of  legal  estate,  524. 
infant,  vesting  order  in  place  of  conveyance  by,  522. 
L.  P.  Act,  1925,  powers  of  sale  under,  51,  52,  53. 
lease  by,  under  express  power  to  trustee  for  himself,  41. 
leave  to  bid  given  to  legal,  conducting  sale,  under  special  circum- 
stances, 35. 

usually  applied  for  by,  on  sale  in  bankruptcy,  35. 
when  given,  on  sale  by  Court,  35. 
liability  of,  for  succession  duty,  1053. 
lunatic,  vesting  order  as  to  lands  of.     See  TRUSTEE  ACT. 
married  woman,  conveyance  by,  14. 
mortgage  deed,  copy  of,  cannot  be  retained  by,  after  satisfaction, 

422,  583,  584. 
mortgagor  cannot  be  sued  by,  after  sale  and  foreclosure,  808. 

may  be  sued  by,  after  sale  under  power,  808. 
notice  of  claim,  should  give  to  purchaser,  when,  1011. 

incapacity  in  mortgagor  affects,  43,  44. 
notice  to,  on  purchase  of  equity  of  redemption,  592. 
of  bankrupt  preventing  disclaimer  must  covenant  against  rents,  &c., 

503. 
of  land  taken  under  L.  C.  C.  Act, 

entitled  to  be  present  at  assessment  of  price,  455. 

have  debt  satisfied,  455. 

of  leaseholds,  executor  of,  cannot  buy  fee  simple,  834. 
of  life  estate  must  account  for  rents  after  death  of  tenant  for  life, 
798. 
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of  vendor's  lien  takes  subject  to  prior  equities,  608. 
payment  of  interest  to,  by  vendor,  in  lieu  of  notice,  286. 
possession  of,  for  twelve  years  bars  equity  of  redemption,  404. 
may  be  of  any  part  of  mortgaged  land,  404. 
unless  he  is  also  entitled  to  equity  of  redemption,  404. 
postponed, 

by  delivery  of  title  deeds  to  mortgagor,  not  necessarily,  719. 
by  non-possession  of  title  deeds  not  necessarily,  719. 
by  what  negligence  as  to  title  deeds,  719  et  seq. 
in  respect  of  further  advances  after  notice,  706. 
to  lien  of  purchaser  if  subsequent  to  contract,  449. 

vendor,  when,  606. 
to  purchaser  by  fraudulent  concealment  of  claim,  1011. 

silence  as  to   claim,  when,  716. 
power  of  sale  of, 

does  not  enable  him  to  sell  to  himself,  34,  35. 
gives  him  right  to  sell,  not  to  take  at  a  valuation,  34. 
may  be  exercised  adversely  to  mortgagor,  34,  52. 
to  clear  mortgagor's  title,  69. 
under  L.  P.  Act,  1925... 51,  52,  53. 

may   be  exercised   by  person  entitled   to  give   receipt   for 

mortgage  money,  53. 

whether  suspended  or  extinguished  by  sub-mortgage,  54. 
priority  of.    See  PURCHASER  FOR  VALUE  WITHOUT  NOTICE  ;  PRIORITY. 
production  of  deeds  by,  when  enforced,  420  et  seq. 
if  he  consent  to  sale,  421 . 
under  L.  P.  Act,  1925... 420. 

proof  by,  in  administration  action  after  abortive  sale  allowed,  808. 
puisne,  offer  to  disclaim,  costs  against,  68,  n.  (w). 
purchase-money,  not  compelled  to  pay  in  for  incumbrances  larger 

sum  than,  910,  911. 
paid  into  Court,  not  entitled  to  accumulations  on, 

998. 
purchaser  from,  bound  by  prior  agreement  with  mortgagor.  808. 

protection  of,  63. 

remedies  of,  may  all  be  pursued  concurrently,  68. 
right  of  pre-emption  given  to,  by  mortgagor,  248. 

redemption  may  be  postponed  by,  how  far,  520. 
sale  by, 

after  tender  of  payment  at  his  own  risk,  69. 
cannot  be  made  pending  redemption  action,  67. 
concurrence  of  mortgagor  unnecessary  to,  52. 
depreciatory  conditions  should   not  be  used   on,  175.   176. 
does  not  place  him  in  fiduciary  position  to  mortgagor,  34. 

even  though  mortgage  in  form  of  trust  for  sale,  34. 
foreclosure,   order  nisi   for,  does  not  supersede,  <>7. 
general  rules  as  to  staying,  67,  68,  69. 
improvident  or  harsh,  not  set  aside,  68. 
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sale  by — continued. 

may  be  by  public  auction  or  private  contract,  63,  64. 

made  in  spite  of  offer,  not  tender,  of  payment,  68. 
oppressive,  may  be  restrained,  68,  69. 

purchase-money  on,  may  be  allowed  to  remain  on  mortgage,  74. 
to  clear  title,  69. 
to  company  in  which  he  is  shareholder,  32. 

to  one  of  mortgagors,  on  mortgage  by  tenants  in  common,  good, 
35. 

under  power  not  compelled  after  foreclosure,  910. 

with  notice  of  later  incumbrancers  renders  him  liable  to  them, 

how,  79. 

satisfied  term  can  be  set  up  by,  how  far,  464. 
second,  leave  to  bid  refused  to,  being  also  creditor's  assignee,  31. 
purchase  by,  of  interest  of  first,  pendenle  lite,  good,  245. 

selling  under  power  of  sale, 

35. 
solicitor  mortgagee,  costs  of,  79,  n.  (m},  80. 

of,  bidding  at  sale,  not  allowed  to  retract,  122. 
lien  of,  on  deeds  as  against  mortgagor,  420,  421. 

mortgagor's  trustee  in  bank- 
ruptcy, 420,  n.  (m). 

may  purchase  under  certain  circumstances,  38,  39. 
mortgagor,   mortgagee  has   constructive  notice  through 

him,  760. 
surplus  proceeds,  how  to  be  dealt  with  by,  on  sale,  78,  79. 

may  be  paid  in  under  Trustee  Act,  1925,  in  case  of 

disputes,  78,  79,  576,  577. 

tacking   by,  abolished,   save  making  further  advances,  706,  707. 
tenant  at  will  to  mortgagor  after  payment  off,  402. 
tender  to,  by  cheque,  68,  n.  (&). 

under  protest,  68,  n.  (m). 
time  does  not  run  against,  while  tenant  for  life  of  mortgaged  estate, 

406. 

title  of,  barred  by  statute,  not  revived  by  vesting  order,  407,  n.  (p). 
title-deeds,  duties  of,  as  to,  420  et  seq. 

liability  of,  for  destruction  or  loss  of,  421,  422. 
what  sufficient  indemnity  to  mortgagor  for,  422. 
transfer  by,  must  be  made  if  required,  520. 
trustee,  of  equitable  estate  from  o.  q.  t.  protected  by  legal  estate,  699. 

power  of,  to  release  part  of  lands  on  sale,  quaere,  535,  536. 
under  voluntary  settlement  cannot  consolidate  against  volunteers,  770. 
vesting  order  as  to  lands  of.     See  TRUSTEE  ACT. 

does  not  revive  title  of,  barred  by  statute,  407,  n.  (p). 

MORTGAGEE  (LEGAL  COSTS)  ACT,  1895, 
references  to,  79,  n.  (m),  80. 

MORTGAGOR, 

agent  of,  authority  to  receive  mortgage  money  by,  571,  572. 
agreement  with,  by  purchaser  from  mortgagee,  binds  him,  808. 
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attornment  of,  to  mortgagee  creates  estoppel,  689. 
barred  after  twelve  years  from  possession  by  mortgagee,  404. 
or  from  acknowledgment  of  title,  404. 
what  is  acknowledgment.    See  ACKNOWLEDGMENT. 
can  be  sued  on  covenant  after  sale  under  power,  808. 
cannot  be  sued  on  covenant  after  foreclosure  and  sale,  808. 
concurrence  of,  in  sale  by  mortgagee,  covenants  for  title  on,  497,  498. 

under  power,  unnecessary,  467. 
contract  by,  for  sale  to  mortgagee  of  equity  of  redemption,  at  date 

of  mortgage,  248. 

conveyance  by,  mortgagee  necessary  party  to,  467. 
costs  paid  to  mortgagee's  solicitor  under  threat  recoverable  by,  68, 

n.  (0. 
entitled  to, 

discharge  where  purchaser  keeps  mortgage  on  foot,  463. 
mortgage  deed  on  payment  off,  422. 
production   of  deeds,   420.  . 

what  indemnity  in  respect  of  title  deeds,  422. 
falsifying  title,  criminally  liable,  91. 

fraudulently  suppressing  material  document,  liability  of,  299. 
if  more  than  one,  liability  of,  497. 
lease  by,  to  himself,  when  good,  41. 

under  power,  covenants  in,  run  with  reversion,  769,  770. 
mortgagee  is  tenant  at  will  to,  after  satisfaction,  402. 
selling  has  no  fiduciary  relation  to,  34. 
may  be  restrained  by,  when,  68,  69. 
not  tenant  at  will  to  mortgagee,  400. 
purchase  by,  from  mortgagee,  does  not  defeat  second  mortgagee,  69, 

n.   GO. 
under     mortgage     by      tenants      in 

common,   good,   35. 
purchase  of  first  mortgage  by,  does  not  defeat  mesne  incumbranoers, 

808. 

relief  to,  against  mortgagee  enforcing  legal  title  when  refused,  279. 
right  of  pre-emption  given  to  mortgagee  by,  248. 
sale  at  suit  of,  not  immediately  ordered  in  default  of  appearance,  971. 

ordered  on  what  terms,  968. 
sale  by,  mortgagee  consenting  to,  must  produce  deeds,  420. 

of  estate  as  unincumbered  involves  payment  off  of  incum- 

branoes  by  him,  924. 

solicitor,  affects  his   client  with  notice,   760. 
trustee  in  bankruptcy  of,  taking  surrender  of  mortgage,  stands  in 

place  of  mortgagee,  807,  808. 

voidable  lease  by,  mortgagor  cannot  dispute  validity  of,  769,  770. 
rights  of  purchaser  under,  769,  770. 

MORTMAIN, 

corporations  can  hold  lands  under  licence  in,  24. 
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MORTMAIN  AND  CHARITABLE  USES  ACTS,  24. 

conveyance  to  charity  requires  enrolment  under,  581,  589,  590. 
enrolment  under,  589,  590. 

MOTIVE, 

for  objections  not  considered,  440. 
illegal,  of  purchaser,  does  not  avoid  conveyance,  633. 
undisclosed,  for  purchase  does  not  make  time  essential,  430,  431. 
secus,  where  motive  disclosed,  431. 

MUNICIPAL  CORPORATION, 

cannot  sell  under  L.  C.  O.  Act  without  consent  of  Treasury,  20. 
general  power  of  alienation  of,  20. 

how  restricted,  20. 
purchaser  from,  liability  to  erect  houses  under  contract,  880. 

MUNICIPAL  CORPORATIONS  ACT,  1882, 
restrictions  on  sales  by,  20. 

MUTILATION, 

deeds,  how  affected  by,  as  evidence,  323. 

MUTUAL  COVENANTS, 

on  sale  of  building  estate,  642  et  seq. 

purchaser  of  reversion  may  restrain  breaches  of,  779. 

MUTUALITY, 

of  obligations  inferred  from  nature  of  transaction,  855. 

plaintiff's  rights  at  law,  how  far  affected  by,  853  ct  seq. 
want  of,  in  equity, 

founded  on  want  of  title  in  plaintiff,  916. 

not  unless  purchaser  repudiates  on  discovery,  916  ot  seq. 

NAME, 

in  whose,  attorney  should  execute  deed,  513. 
of  parties  to  contract  necessary,  214  et  seq. 
of  principal,  agent  should  sign  in,  838  et  seq. 

auctioneer,  not  disclosing,  liable,  180. 
of  stranger,  contract  in,  how  far  enforceable,  920. 

NATURAL, 

love  and  affection  may  aid  inadequate  consideration,  626,  n.  (/). 

NATURALIZATION, 

Crown  title  previously  acquired  not  affected  by,  25. 

NATURALIZATION  ACT,  1870.     See  alto  BRITISH  NATIONALITY  AND 

STATUS  OF  ALIENS  ACT,  1914. 

alien  inr/ht  purchase  land  prior  to  denization  before,  25. 
effect  of,  25. 
not  retrospective,  25. 
repealed  by  British  Nationality  and  Status  of  Aliens  Act,  1914... 26. 

NAVIGABLE  RIVER.    See  RIVER. 
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NEGATIVE, 

covenants.     See  COVENANTS. 
evidence.     See  EVIDENCE. 

NEGLECT, 

meaning  of,  in  covenant  for  title,  671. 
to  deliver  abstract,  302. 

to  examine  title-deeds,  deposited,  does  not  postpone  mortgages,  721. 
title  gives  purchaser  notice  of  all  that  is  on  it,  744,  750. 
to  proceed  with  contract  may  entitle  other  party  to  rescind,  432. 
to  require  performance,  when  waiver  of  time,  435. 

NEGLIGENCE, 

as  to  description  of  property  on  material  point  avoids  contract,  132, 

133,  134. 
as   to  title-deeds, 

bond  fide  inquiry  for,  with  reasonable  excuse,  is  not,  721. 
equitable  estate,  when  postponed  by,  722. 
legal  estate  not  postponed  by,  719,  720,  721. 

unless  there  is  evidence  of  fraudulent  intent,  721. 

what  is  evidence  of  fraudulent  intent,  719  et  scq. 
enabling  fraud  by  solicitor  postpones  client  to  purchaser,  701. 
equitable  title  postponed  by,  712,  713. 

not  mistake,  so  as  to  be  defence  to  specific  performance,  902,  912. 
of  auctioneer,  effect  of,  on  right  to  commission,  186. 
of  solicitor  in  not  making  searches,  1018,  1019. 

passing  defect  in  title,  300,  1018,  n.  (m). 
stating  case  for  counsel,  1018,  n.  (m). 

of  trustee  may  postpone  o.  q.  t.  to  equitable  mortgage,  706,  707. 
of  valuer  may  be  defence  to  specific  performance,  947. 
what  sufficient  to  fix  purchaser  with  notice,  742,  743. 

NEGOTIATIONS, 

by  purchaser  in  possession  preclude  him  from  resisting  specific  per- 
formance, 941. 
right  to  rescind  under  condition,  how  affected  by,  161,  162. 

NEPHEW, 

purchase  in  name  of,  may  be  advancement,  825,  n.  (7?). 

NEXT  PRESENTATION.    See  PRESENTATION. 

NOMINAL  PURCHASER.     And  see  RESULTING  TRUST. 
appointment  of,  need  not  be  in  writing,  824,  n.  (a), 
not  being  real  purchaser,  how  far  defence  to  specific  performance, 

920. 
parol  evidence  admissible  to  prove  that  purchaser  is  merely,  824. 

NOMINEE, 

purchaser's,  refusing  to  complete,  466. 

NON-EXISTENCE, 

of  estate  in  part  distinguished  as  defence  from  want  of  title,  922. 
whether  any  relief  for,  after  conveyance,  686. 
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NON-PAROCHIAL  EEGISTERS  ACT,   1840... 347. 

NON-REGISTRATION, 

effect  of,  where  registration  is  compulsory,  1079. 

NOTARIAL  ACTS, 

by  diplomatic  or  consular  agents,  how  proved,  318. 

NOTICE, 

actual,  how  far  necessary  to  affect  purchaser,  737,  738. 

what  is  sufficient,  737,  738. 
assent,  of,  indorsement  of,  592. 
bankruptcy,  of,  L.  P.  Act,  1925,  respecting,  725. 

protection  to  purchaser  without,  272. 
petition,  of,  as  affected  by  registration,  1020. 
constructive, 

classification  of  Wigram,  V.-C.,  742,  743. 

criticisms  of  the  classification,  743,  744. 
doctrine  of,  does  not  invalidate  titles  acquired  under  S.  L.  Acts, 

750. 

L.  P.  Act,  1925,  as  affecting,  758. 
lessee  has,  of  lessor's  title,  647,  648. 
may  exist  without  personal  knowledge,  741. 
of  negative  covenants  sufficient,  647. 
of  restrictive  covenants,  647,  648. 
purchaser  has,  of  all  he  might  have  learned  on  examining  title, 

647, 743. 
inquiry,  176. 
real  nature  of,  740,  741. 
to  agent,  what  has  been  held  to  be,  761,  762. 
covenant,  restrictive,  of,  when  registered,  505,  506. 
equitable  right  of  tacking  legal  estate  not  prevented  by,  704. 
executor  not  giving,  to  co-executors  postponed  to  later  purchaser, 

735. 

from  physical  facts,  how  far,  745,  1015. 
further  advances  subsequently  made  postponed  by,  706. 
land  charge,  registration  of,  as  constituting,  466,  585,  649,  1035. 
L.  R.  Act,  1925,  under,  1069. 
registration  is  not,  1074. 
L.  P.  Act,  1925,  under,  respecting, 
advances  by  mortgagee,  585,  586. 
bankruptcy,  725. 
constructive,  758. 

equitable  interests,  712,  739,  740. 
legal  estate  without,  vesting  of,  703,  704. 
lien,  vendor's,  registration  of,  as  constituting,  615. 
tis  pendens  is,  to  all  the  world  if  registered,  743,  755.    And  tee  Lis 

PENDENS. 

local  registry,  registration  in,  when  constituting,  585. 
neglect  to  inquire  for  deeds  may  amount  to,  705. 
non-registration  of  instrument  in  regard  to.  615,  758,  1035. 
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NOTICE— continued. 

of  annuity  unregistered  postpones  purchaser,  727,  n.  (/),  1022. 
of  bankruptcy  immaterial  after  three  months,  1024. 

invalidates  dealings  with  bankrupt,  1023,  1024. 
of  bill  by  purchaser  being  unpaid,  notice  of  vendor's  lien,  752. 
of  breach  of  trust,  what  will  affect  purchaser  with,  757. 
of  charge  at  date  of  security  prevents  priority  from  stop  order,  736. 

on  lease  prevents  purchaser  merging  it  in  reversion,  769. 
of  charitable  mortgage,  not  where  mortgage  is  equitable,  712. 

to    first    purchaser    binds    subsequent    pur- 
chaser, quaere,  712. 

trust,  effect  of,  on  purchaser,  712,  713. 
of  claim  affecting  part,  notice  of  its  true  extent,  745. 
affects  purchaser  who  makes  no  inquiry,  752. 
mortgagee  must  give,  when,  715,  716. 
purchaser  with,  not  allowed  for  improvements,  717. 
of  collateral  matters,  purchaser  has  not,  757. 

of  covenant  for  production  should  be  indorsed  on  deeds  retained,  583. 
of  deed, 

forming  part  of  title  is  notice  of  its  contents,  741. 
not  forming  part  of  title,  not  notice  of  its  contents,  741,  756. 
e.g.,  of  collateral  deed  of  covenant,  742. 

of  settlement  alleged  not  to  affect  title,  742. 
notice  of  all,  purchaser  would  have  learned  by  its  examination, 

743,  744,  748  et  seq. 
notice  of  its  deposit,  when,  741. 
unregistered,  must  be  actual,  734. 

of  deposit  of  deeds,  excuse  for  non-delivery  is  not,  721. 
of  equitable  interests  as  affecting  priority,  712. 
to  trustees,  592. 
to  whom  given,  739,  740. 

of  equitable  mortgage  from  absence  of  deeds,  421,  422,  1015. 
of  facts,  inquiry  into  which  is  barred,  purchaser  has,  176. 
of  fraud  by  solicitor,  client  not  affected  with,  when,  760  ct  seq. 
from  unusual  mode  of  execution,  751. 
in  original  purchase,  whether  sub-purchaser  affected,  624. 
of  grounds  for  reopening  foreclosure,  purchaser  when  affected  with, 

412,  413. 
of  incumbrance  postpones  purchaser  to  all  subsisting  incumbrances, 

702,  703. 

of  intention  to  exercise  option,  249. 
of  interest  of  holder  of  title-deeds,  non-possession  of  vendor  is  not, 

747. 

of  legal  estate  outstanding,  notice  of  trusts  of  it,  750. 
of  lessor's  title,  purchaser  has,  though  he  may  not  call  for  it,  749. 

effect  of  L.  P.  Act,  1925,  on  the  rule,  754. 
of  lien,  effect  of,  on  rights  of  sub-purchaser  or  mortgagee,  606. 
of  mortgagee  of  circumstance  which  may  invalidate  purchaser's  title, 

43,  44. 

of  negative  covenants  affects  purchaser's  liability,  how,  640,  641. 
constructive  notice  sufficient,  646. 
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NOTICE— con  tinned. 

of  objections  to  title  may  preclude  requisitions,  440. 

of  occupancy,  effect  of,  746  et  seq.,  1013. 

of  original  lease,  how  far  purchaser  of  sub-lease  has,  749. 

of  payment  of  rent  to  A.,  notice  of  A.'s  title,  748. 

of  pending  action,  registration  affecting,  1020. 

of  post-nuptial  settlement,  notice  of  ante-nuptial  agreement,  744. 

of  preparation  of  draft,  not  notice  of  executed  deed,  756. 

of  purchase, 

mortgagee  having,  postponed  for  not  stating  claim,  716. 

of  equitable  estate  in  land  as  affecting  priority,  92,  711,  712, 

1012. 
of  equitable   estate  should    be  given  to   trustees,   92,   592,  724, 

725. 

of  proceeds  of  future  sale  of  land  as  affecting  priority,  711,  712. 
of  reversion  at  undervalue,  relief  afforded  against  sub-purchaser 

with,  624. 

of  sale  of  personalty   to  trustees,  1012. 

of  receiving  order  in  bankruptcy,  registration  affecting,  1020. 
of  sub-purchaser  of  circumstance  which  may  invalidate  purchaser's 

title,  43,  44. 
of  tenancy, 

notice  of  landlord's  title,  746. 

tenant's  equities,  746,  1013. 

as  between  purchaser  and  tenant  after  completion. 

746,  747. 
does  not  extend  beyond  equities  of  occupier,  747. 

preclude    right    to    specific    performance 

with  abatement,  933. 
extends    to    equities    of   tenant    under    collateral 

agreement,  745,  746. 
not  as  between   vendor  and  purchaser,   747,   748, 

933,  934. 
of  title  of  person  in  possession,  purchaser  dealing  with,  has,  746. 

vendor,  purchaser  has,  whether  he  inquire  into  it  or  not, 

747  et  seq. 

contract  to  accept  short  title  does  not  relieve  from,  753. 
of  trust  renders  legal  estate  liable  to  it,  705. 

when  not  to  appear  on  abstract,  298. 
owner  of  legal  estate  may  be  postponed  by,  704. 
priority  by  registration, 

not  affected  by,  under  Yorkshire  Registry  Acts,  588,  730. 
prevented  by,  at  date  of  conveyance,  727,  728. 

must  be  express  to  postpone  registered  deed,  727. 
priority  destroyed  by,  before  payment,  698. 

after  part  payment  legal  estate  may  protect  amount  paid,  <>!)S. 

699. 

priority  of  equitable  interests,  as  affecting,  712. 
private  Act  is  not,  755. 
professional  communications  not  admissible  to  prove,  763  et  seq. 
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NOTICE — con  tin  ued. 

public  Act  is,  to  all  the  world,  743. 

purchaser  bound  by,  to  same  extent  as  his  vendor,  767. 

of  estate  subject  to  paramount  charges,  how   far  affected 

by,  800,  801. 

recital  may  be,  738,  739,  745. 
registration  is  not,  per  se  in  Middlesex,  727. 

Yorkshire,  731. 

under  L.  C.  Act,  1925,  as  constituting,  585,  649, 1035. 
time  for  completion  may  be  limited  by,  433. 

deposit  need  not  be  returned  on  expiration  of,  434. 
must  be  reasonable,  433. 

to  agent  of  solicitor  is  notice  to  principal  solicitor,  763. 
to  counsel  as  such,  effect  of,  758. 

to  one  mortgagee  is  notice  to  his  co-mortgagees,  706,  n.  (s). 
to  rescind  by  purchaser  good  on  vendor's  refusal  to  remove  objec- 
tion, 434. 

must  be  reasonable,  434. 
to  solicitor, 

affects  his  client  taking  mortgage  from  him,  760. 

employed  by  both  parties  affects  purchaser,  how  far,  759,  760. 

in  prior  transaction  formerly  bound  client,  757. 

provision  of  L.  P.  Act,  1925,  s.  199  (1),  as  to,  753. 

does  not  apply  where  solicitor  himself  vendor,   759. 
operation  of  provision,  758. 
notice  to  client,  757. 
tendency  of  decisions  as  to,  762,  763. 
to  treat.     See  NOTICE  TO  TREAT. 
to  trustees,  after  appointed  trustee  not  affected  by,  735. 

must  be  given  to  all  in  existence,  1012,  n.  (m). 
notice  to  co-trustees,  736. 

unless  he  have  adverse  interest,  736. 
of   assignment   of   equitable  interest   binds   though   in- 
direct, 724,  725,  739. 
of  sale  of  land,   1012. 

personality,  1012. 

want  of,  may  protect  mortgagee  from  liability  under  covenant  for 
production,  420. 

NOTICE      TO    TREAT.      See    COUNTER-NOTICE;     HOUSE;     RAILWAY 

COMPANY. 
abandonment  of, 

good,  on  counter-notice  being  given  to  take  whole,  257,  n.  (e). 
presumed,  when,  263,  264,  871. 

company  is  bound  by,  and  cannot  withdraw,  254,  871. 
deposit  must  be  for  all  lands  comprised  in,  451,  452. 
for  part  of  house  may  be  met  by  counter-notice  to  take  whole,  256. 
revives  on  refusal  or  inability  to  sell  whole.  257. 
for  part  of  manufactory  may  be  met  by  counter-notice  to  take  whole, 
256,  257. 
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NOTICE  TO  TEEAT— continued. 

heir  not  bound  by,  till  terms  and  price  fixed,  255,  256. 

intention  as  to  minerals  should  be  stated  in,  210. 

landowner  not  bound  by,  till  terms  and  price  fixed,  255,  256,  871. 

last,  company  bound  to  proceed  under,  261,  262. 

must  be  acted  upon  within  reasonable  time,  263,  264. 

purchaser  ignorant  of,  254. 

remedy  upon,  is  mandamus,  not  specific  performance,  263,  871. 

second,  may  be  given  to  take  further  authorised  lands,  261. 

unauthorised  object  cannot  be  gained  by,  262. 

under  earlier  Act  not  available  for  compulsory  powers  under  new  Act, 

456,  457. 
withdrawal  of,  effect  of,  257. 

NOTIONAL  CONVERSION, 

real  into  personal  estate,  of,  274,  n.  (ee). 

NUISANCE, 

defence  to  specific  performance,  how  far,  922,  923. 

establishment  of  national  school  not,  656. 

purchaser  of  reversion  on  lease,  how  far  liable  for  subsisting.  810. 

vendor  liable  for  concealing  from  his  agent,  85. 

what  is  a,  656,  n.  (e),  811,  n.  (?). 

NULLITY, 

effect  of  decree  of,  on  ante-nuptial  contract,  776,  777. 

NUN, 

capacity  of,  to  take  or  dispose  of  property,  22. 


OBJECTIONS.     And  see  REQUISITIONS. 

acceptance  of  title,  not  waiver  of,  unless  disclosed  by  abstract,  305, 

306. 

as  to  certain  delay  in  completion,  must  be  taken  promptly,  436,  437. 
as  to  inability  to  deliver  possession,  may  involve  coats,  438. 
as  to  time,  how  far  defence  to  specific  performance,  436. 
condition  as  to  time  for,  how  waived,  302. 

for  rescission,  applies  to  what,  160. 

not  enforceable  before  answering,  160. 
should  give  opportunity  to  withdraw,  163. 
costs,  purchaser  withholding  fatal,  may  be  liable  for,  438. 
frivolous,  danger  of  taking,  438. 

new,  may  be  taken  in  defence  to  specific  performance,  438,  n.   (6). 
on  reference  as  to  title.    See  REFERENCE. 
recital  of,  proper  in  deed  of  confirmation  of  title,  475,  476. 
solicitor  cannot  take,  on  purchase  from  client,  437. 
to  title  aliunde,  may  be  taken,  when,  149,  150. 
waiver  of, 

not  effected  by  waiver  of  right  to  abstract,  440. 

possession  is,  when,  443. 

subject  to  specified   condition,  effect  of,  440. 
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OBSTRUCTION, 

of  light.    See  LIGHT. 

of  necessary  way,  is  breach  of  covenant  for  quiet  enjoyment,  666. 

OCCUPATION.    And  see  POSSESSION. 

compensation  not  precluded  by  purchaser's,  114. 

description  of,  in  conveyance,  480. 

misdeecription  of,  in  particulars,  effect  of,  106,  n.  (a),  139,  140. 

notice  of,  affects  purchaser,  how   far,  746,  747,  1013. 

as  tenant,  how  far  notice  of  landlord's  title,  747. 

how  far  notice  of  occupier's  equities,  746,  747,  1013. 

late,  does  not  affect  purchaser,  748. 
of  vendor,  as  tenant,  not  notice  of  his  having  lien,  748. 
possession,  does  not  necessarily  mean  personal,  128. 
seisin,  how  far  presumed  from,  331. 

OCCUPATION  RENT, 

condition  for  receipt  of  rents  and  profits  includes,  127. 
mis-statement  as  to,  in  particulars,  136,  137. 
purchaser  in  possession, 

liable  for,  after  rescission,  448,  852. 
for  fixtures,  547. 
with  interest  deducted,  955. 
not  liable  for,  on  title  proving  defective,  852. 
purchaser  of  reversion  on  lease,  not  under  seal,  may  sue  for,  694. 
sub-purchaser,  entitled  in  Equity  only,  how  far  entitled  to,  449. 
vendor  in  possession,  how  far  liable  for,  542,  543,  548. 
where  purchaser  solely  in  default,  548,  549. 

OFFEE, 

acceptance  of, 

by  landowner,  under  L.  C.  O.  Act,  before  verdict  of  jury,  873. 

by  post,  dates  from  posting,  218. 

must  be  complete  and  unequivocal  to  form  contract,  228. 

within  reasonable  time,  232. 

parol  evidence  admissible  to  show  conditional  nature  of,  232. 
written,  may  be  by  parol,  230. 

of  purchase  by  third  party,  false  assertion  of,  by  vendor,  94. 
revocation  of,  after  acceptance  posted,  218. 
by  death  or  bankruptcy,  231. 
need  not  be  express,  231. 

OFFICE  COPIES.     See  COPIES. 

OFFICIAL, 

appointment  of,  presumption  of,  334. 

certificate  of  search,  protection  where  completion  is  within  two  day? 

of,  1049,  1050. 
receiver,  property  of  bankrupt  vests  in,  till  trustee  appointed,  16. 
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OMISSION, 

condition  against  compensation  for,  140,  141,  570. 

in  operative  part  of  deed,  when  supplied  by  recitals,  474. 

of  parcels  from  conveyance,  purchaser,  when  relieved  against,  687. 

of  stipulations,  if  deliberate,  bind  the  parties,  905. 

to  inquire  for  title-deeds.    See  NEGLIGENCE. 

ONUS, 

in  transactions  between  persons  in  fiduciary  position,  29,  42. 
of  proof, 

of  consideration  for  voluntary  deed  is  on  person  setting  it  up, 

728. 

of  grant  of  light,  367. 

of  inaccuracy  of  recitals  on  purchaser,  when,  296. 
of  sale  of  charity  lands  being  beneficial  is  on  purchaser,  17. 
of  supporting  family  arrangement  between  father  and  son,  625. 
of  voluntary  settlement  being  intended  to  be  irrevocable,  786, 

787. 

of  waiver  of  lien,  on  person  denying  it,  608. 
on  person  relying  on  acquiescence,  46,  47. 
on  sale  of  reversion,  on  purchaser,  622,  623,  628. 

OPEN  CONTKACT, 

title  under,  length  of,  88,  168,  210. 

OPERATIVE  PART, 

recitals  affect,  how  far,  474. 

OPINION, 

of  conveyancer.     See  CONVEYANCER. 

of  counsel.     See  COUNSEL. 

on  title,  old,  how  far  valuable,  304. 

on  behalf  of  purchaser  and  mortgagee  differ,  how  far,  305. 
statement  of,  of  vendor  as  to  value  does  not  avoid  contract,  93,  94. 

OPPRESSIVE, 

sale  by  mortgagee  may  be  restrained,  68. 
not  invalid,  68. 

OPTION.    And  see  PBE-EMPTION. 

condition  as  to  notice  of  intention  to  exercise,  when  relieved  against, 

249. 
effect  of  exercise  of,  251. 

L.  P.  Act,  1925,  s.  40,  on,  253. 
for  renewal  of  lease,  252. 

of  adoption  or  abandonment  of  contract  by  infant,  26. 
of  going  out  of  possession  instead  of  paying  in  purchase-money. 

when  allowed,  952,  953. 
of  purchase, 

conditions  of,  strictly  enforced,  249,  697. 
exercise  of,  effect  of,  on  rights  of  representatives,  275. 
exerciseable  only  within  prescribed  period,  430. 
D. — VOL.    II.  42 
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OPTION— continued. 

of  purchase — continued. 

purchase-money  must  be  paid  on  day  named,  250. 

time  for  exercise  of,  249. 

to  mortgagee,  248. 

trustees  cannot  give,  at  fixed  price,  75. 

when  lost,  249,  250. 

void  for  perpetuities,  252. 

OEDER, 

for  account  against  purchaser  on  eviction  under  prior  title,  799. 
for  payment  of  purchase-money  to  third  person,  when  irrevocable, 

193. 
for  sale,  defective  or  informal,  ground  for  discharging  purchaser, 

991. 

form  of,  in  specific  performance.    See  SPECIFIC  PEEFOEMANCE. 
in  lunacy,  how  proved,  317. 
of  reference  of  title,  1110.    See  EEFEEENCE. 
purchase  by  trustee  under,  valid,  43. 
sale  under.     See  SALE  BY  COUET. 

not  within  Stat.  of  Frauds  (now  L.  P.  Act,  1925,  s.  40), 

198,  988. 
under  T.  Act,  1925,  its  effect,  523.     And  see  TEUSTEE  ACTS. 

OEDNANCE  MAP, 

when  evidence  of  title,  301,  n.  (p). 

OEIGINALS, 

condition  against  production  of,  145. 

loss  of,  when  may  be  supplied  by  secondary  evidence,  141. 

OENAMENTAL  TIMBEE.    See  TIMBEE. 

OUTGOINGS, 

condition  for  apportionment  of,  should  include  what,  129. 
meaning  of,  119,  n.  (&). 
vendor  pays  till  completion,  125. 

OUTSTANDING  INTEEESTS.  And  see  INCUMBEANCES ;  LEGAL  ESTATE. 
certificate  as  to  title,  form  of,  how  affected  by,  962,  963. 
condition  as  to  expense  of  getting  in,  156. 
defect  in  title,  when  not,  284. 
ground  for  reporting  against  title,  when,  962. 
may  be  got  in  by  separate  deed,  460. 
purchase  of,  may  be  made  under  L.  C.  O.  Act,  805. 
trustee  of,  must  convey  at  request  of  c.  q.  t.,  519. 

OVEEHANGING  BUILDING, 

whether  passes  under  conveyance,  486. 

OVEEEIDING  INTEEESTS.    See  also  under  LAND  EEGISTEATION  ACT, 

1925, 
searches  for,  1045. 
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OWNER.     And  see  LIMITED  OWNER;  LANDS  CLAUSES  CONSOLIDATION 

ACT. 
adjoining,  right  of  pre-emption  of,  under  L.  C.  C.  Act,  634  et  teq. 

who  is,  within  L.  C.  C.  Act,  638,  639. 

covenants  by,  of  estate  sold  by  Court,  or  by  his  trustees,  495. 
fishery  over  foreshore,  when  presumed  owner  of  freehold,  320,  n.  (&). 
party  in  possession  selling  to  E.  Co.,  when  deemed  to  be,  579. 
purchaser  acting  as,  accepts  title,  how  far,  445. 

after  contract  is  equitable,  266. 
true,  bound  by  valuation  of  jury  under  L.  C.  C.  Act,  76. 

OWNEESHIP, 

acts  of,  by  purchaser  in  possession,  effect  of,  445,  952,  953. 

PALATINATE  COUETS, 

orders  by,  under  T.  Act,  1925,  may  be  made,  521,  n.  (0). 

PAEAMOUNT, 

charge,  contribution  by  purchasers  inter  se,  800,  801. 

title,  act  of  person  claiming  by,  when  breach  of  covenant  for  quiet 

enjoyment,  669. 

purchaser  in  possession  rescinding  and  assenting  need  not  make 
formal  entry,  447. 

PAECELS, 

contract  not  admissible  as  to,  after  conveyance,  481. 
description  of, 

by  reference  to  occupancy,  effect  of,  480. 

fixtures,  how  far  desirable,  485. 

in  conveyance,  how  to  be  made,  478,  479. 

by  reference  to  plan,  478. 
subsequent  error  does  not  affect  full,  480,  481. 
general  words  unnecessary  for,  482. 
identity  of.    See  IDENTITY. 

improperly  included  in  or  omitted  from  conveyance,  617,  687. 
minerals  must  be  expressly  included  in,  on  conveyance  to  company, 

482. 

on  enfranchisement,  482. 
trustees  may  sell  in,  63,  64. 

whether  piece  included  in,  question  for  jury,  480. 

PAECENEE, 

may  compel  production  of  title  deeds,  418. 

PAEENT, 

marriage  of,  legitimation  by,  339. 

purchase  in  name  of,  not  an  advancement,  826,  827. 

transactions  between  child  and,  22,  624  et  seq. 

PAEISH, 

poor-rate  books  of,  entries  in,  are  evidence,  314. 
purchase  by  inhabitants  of,  eo  nomine,  bad,  24. 
register  of,  extract  from,  whether  evidence,  318. 

42(2) 
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PABOL, 

acceptance  of  written  offer  of  purchaser  constitutes  good  contract, 

230. 

agent  may  be  appointed  by,  189,  824,  n.  (a), 
agreement.    See  FRAUDS,  STATUTE  OF. 

agreement  before  may  be  carried  out  by  written  after  marriage,  213. 
contract, 

distinguished  from  parol  declaration  of  trust,  888,  n.  ((7). 
effect  of  Stat.  of  Frauds  (now  L.  P.  Act,  1925,  s.  40)  upon, 

197,  198. 

varying  but  not  conflicting  with  written,  action  lies  on,  861. 
declarations  generally  admissible  on  behalf  of  defendant,  106,  106. 

of  auctioneer,  effect  of,  on  position  of  purchaser,  105. 
evidence, 

admissible  of  collateral  parol  warranty,  866. 

payment,  to  raise  resulting  trust,  824. 
to  explain  generally,  861  et  seq. 

local,  professional,  or  trade  meaning,  862. 
reference  to  terms  in  agreement,  225, 226. 
to  help  out  description  in  writing,  215,  216. 
to  prove  collateral  agreement,  865. 
principal,  who  is,  215. 

tenancy  in  common  on  joint  purchase,  816. 
to  show  contract  was  subject  to  contingencies,  861. 

deed  was  not  to  take  effect  from  execution, 

866. 

execution  of  deed  as  escrow,  611,  866. 
sale  in  fact  mortgage,  824. 
true  construction,  783,  866. 
licence,  whether  valid,  202. 

nominal  purchaser  may  be  appointed  by,  824,  n.  (a), 
promise  to  vary  written  agreement  is  defence  to  specific  performance. 

903. 

release  of  contract  under  seal,  invalid,  869. 
variation, 

alleged  by  defendant,  effect  of  offer  of  plaintiff  to  perform,  898, 

904. 

of  conditions  admissible  in  equity  only  in  defence,  104,  105. 
of  contract,  evidence  of ,  inadmissible  at  law,  861. 

is  a  new  contract  liable  to  Stat.  of  Frauds,  213. 
part  performance  of  subsequent,  defence  to  specific  performance. 

905. 

vendor's  lien  assignable  by,  608. 
waiver  of  contract,  how  far  defence  to  specific  performance,  947. 

in  writing  not  defence  to  action  on  contract,  868. 
869,  947,  948. 

PARSON, 

when  with  churchwardens  a  corporation  to  purchase  land,  24. 
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PART, 

material,  want  of  title  to,  defence  to  specific  performance,  922,  9J7,  939. 

will  vitiate  sale,  137. 

notice  of  claim  affecting  unspecified,  notice  as  to  entirety,  745. 
trust  to  sell  any,  authorizes  sale  of  entirety,  63,  n.  (p). 
vendor  compelled  to  convey,  when,  925. 

PAET  OWNEE, 

may  enforce  production  of  deeds,  418. 

PAET  PEEFOEMANCE, 
acts  of, 

must  be  unequivocally  referable  to  alleged  contract,  889. 
what  insufficient, 

acts  admitting  of  other  explanation  than  contract,  889. 

acts  of  defendant  to  his  own  prejudice,  897,  898. 

acts  of  trespass,  892. 

delivery  of  abstract,  892. 

directions  for  preparation  of  conveyance,  892. 

execution   of  revocable  instrument,  e.g.,  will,  893. 

marriage,  893. 

payment  of  increased  rent,  how  far  evidence  of  agreement 

for  lease,  891. 
purchase-money,  892. 
retention  of  possession  after  term,  but  before  notice  to  quit, 

892. 
by  tenant  not  evidence  of  contract 

to  purchase,  890. 

survey  and  valuation  of  property,  892. 
what  sufficient, 

acquiescence  in  expenditure  by  person  in  possession,  895. 

in  status  of  contract  for  long  period,  891,  895. 
acts  unequivocally  referable  to  parol  ante-nuptial  promise, 

894. 

delivery  or  acceptance  of  possession,  889,  890. 
possession  without  liability  for  trespass,  890. 
retention  of  possession  by  mortgagor  after  absolute  convey- 
ance,  890. 
tenant  and  execution  of  repairs, 

890. 
effect   of  generally,    890 

et  seq. 
with  option  to  take  new 

lease,    895. 

application  of,  to  contract  by  corporation,  238,  239,  892. 
doctrine  of, 

applies  to  contract  to  grant  easement,  890. 
does  not  apply  where  no  contract,  239. 
generally,  204,  n.   (e). 

limited  to  contracts  relating  to  real  estate,  889. 
only  allows  evidence  of  what  contract  was,  239. 
principle  of,  204,  n.  (0). 
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PART  PERFORMANCE— continued. 

forbearance  to  bid  on  parol  agreement  that  purchase  shall  be  for 

joint  benefit,  whether,  821. 
none  of  incomplete  contract,  239,  891. 
of  contract  as  to  one  lot  does  not  extend  to  another,  897. 
of  subsequent  parol  variation  is  good  defence,  905. 
reference  as  to  terms  of  contract  on  proof  of  contract  by,  896,  897. 

only  if  material  terms  are  proved,  896,  897. 
terms  of  contract  must  be  proved,  how  far,  896,  897. 
uncertainty  in  reference  to  documents,  where,  227,  n.  (<). 

PARTICULARS, 

construed  against  vendor,  103. 

examination  by  purchaser  may  cure  misdescription  in,  135,  136. 

meaning  of  "  land  "  in,  109. 

must  be  clear  and  unambiguous,  103,  107,  108. 

must  contain  full  information,  108. 

must  disclose  defects,  108. 

must  not  be  deceptive  or  calculated  to  deceive,  113. 

need  not  disclose  facts  notorious  or  customary  in  district,  113. 

of  which  purchaser  has  notice,  112. 
on  sale  by  Court,  preparation  of,  980. 

settled  in  chambers,   983. 

plan,  if  referred  to  in,  must  be  accurate,  108,  116. 
qualifying  expressions  in,   as  to  quantity,    effect   of,   on  right  to 

compensation,  565,  566. 

variation  of,  by  parol  only  admissible  as  defence  in  equity,  104, 106, 
vendor's  name  or  description  should  be  stated  in,  215,  216. 

PARTIES, 

arrangement  of,  469,  470. 

capacity  of,  should  not  generally  be  specified,  469,  470. 

identification  of,  to  contract,  214  et  seq. 

to  action  by  one  of  several  covenantors,  who  are  necessary,  653,  654. 

not  allowed  to  bid  at  sale  by  Court,  983.  984. 
to  contract,  name  of,  necessary,  214  et  seq. 
to  conveyance, 

age  of,  presumption  as  to,  2. 

bankrupt  need  not  be,  but  usually  is,  467,  468. 

husband  unnecessary  to  conveyance  of  separate  estate,  468. 

under  M.  W.  P.  Act  (now 

L.  P.  Act,  1925),  469. 

mortgagee  necessary  on  sale  by  mortgagor,  467. 
mortgagor  not  necessary  on  sale  under  power,  467. 
on  sale  by  Court,  who  are  necessary,  1003,  1004. 
on  sub-purchase  original  purchaser  should  not  be,  465,  466. 
requisitions  as  to,  whether  an  objection  to  title,  159. 
stipulated  for,  must  be,  though  unnecessary,  466. 
unnecesarv,  though  compellable,   vendor  need  not  procure,  466, 
467. 
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PARTIES— continued. 

to  conveyance — continued. 

vendor  in  order  for  specific  performance  implies  concurrence  of, 

necessary,  467. 

vendor  must  procure  all  necessary,  466,  467. 
who  should  be,  generally,  465  et  seq. 

PAETITION, 

by  Commissioners  under  Inclosure  Act,  288,  n.  (c). 

deed,  Court  may  require  production  of,  418,  n.  (y). 

of  lands  of  lunatic  may  be  made  by  committee,  9. 

of  settled  property,  what,  liable  to  succession  duty  on,  1057. 

production  of  deeds  compellable  by  owner  of  estate  under,  418. 

PARTNER, 

benefits  secured  by  one,  are  for  advantage  of  all,  820. 

in  building  speculation,  rights  of,  820. 

of  bankrupt  or  deceased  can  make  good  title  to  partnership  property, 

78. 
of  trustee  cannot  make  costs  out  of  the  trust,  79. 

of  bankrupt  cannot  purchase  the  estate  for  firm,  30. 
on  sale  by,  to  co-partner  what  stamp  duty  payable,  478,  n.  (£)• 
secret  profit  cannot  be  made  by,  820. 

PARTNERSHIP, 

contract  by,  firm,  effect  of  alteration  in  firm  on,  857. 
division  of  assets  of,  not  liable  to  ad  valorem  stamp,  478,  n.  (/_). 
goodwill  of,  assignment  of,  liable  to  ad  valorem  stamp,  478,  n.  (&). 
option  for  survivor  to  purchase  share  in,  when  exerciseable,  252. 
purchase  of  land  for  purposes  of,  converts  it,  820. 

creates  tenancy  in  common  ,816,817. 
out  of  assets  of,  creates  tenancy  in  common,  816. 
sale  of  share  of,  indemnity  by  purchaser  on,  502. 
liable  to  stamp  duty,  478,  n.  (&). 

PARTNERSHIP  ACT,  1890, 

effect  of,  on  property  acquired  on  account  of  firm  for  purposes  of 

partnership,  817,  818. 

land  bought  for  partnership  purposes,  when  personalty  under,  820. 
purchase  by  partner-trustee,  provisions  of,  as  to,  833. 
reference  to,  78,  n.  (o). 

PARTY  WALLS, 

presumption  as  to  ownership  of,  334. 

PASTURAGE, 

common  of,  limited,  may  be  claimed  by  prescription,  393. 
right  of  sole,  whether  within  Prescription  Act,  393. 

PATENT, 

ambiguity.     See  AMBIGUITY. 
defect,  meaning  of,  83. 

purchaser  taking  possession  with  notice  of,  must  complete,  84. 

vendor  need  not  point  out,  but  must  not  conceal,  83,  84. 


1268  INDEX. 

PATIENT, 

transactions  of,  with  medical  man,  23. 

PAVING, 

purchaser's  right  to  inquire  as  to,  1010. 

PAYMENT, 

by  agent  induced  by  fraud,  who  may  recover,  842,  843. 

of  charge,  when,  presumed,  322. 

of  deposit.    See  DEPOSIT. 

of  mortgage  debt,  when  presumed,  322. 

of  purchase-money  after  notice  renders  purchaser  liable,  698,  699. 

even  though  made  under  protest,  703. 
not  sufficient  act  of  part  performance,  892. 
on  completion.    See  PURCHASE-JIOXEY. 
of  rent  to  A.,  notice  of,  is  notice  of  A.'s  title,  748. 

what  equivalent  to,  within  s.  8  of  Stat.  of  Lim.,  402. 
terms  of,  agent  of  undisclosed  principal  may  vary,  193. 
to  agent,  action  to  recover,  to  be  brought  against  whom,  842. 
to  bankrupt,  when  protected,  723  et  seq. 

PAYMENT  IN, 

of  purchase-money, 

order  for,  when  made,  952,  953. 

whether  purchaser  affected  by  variation  of  funds,  46,  196,  1000. 

PAYMENT  OUT, 

under  L.  C.  C.  Act, 

affidavit,  what  necessary  on  petition  for,  579. 

married  woman  must  make  affidavit  of  no  settlement,  579. 

need    not    be    examined    where    fund    is    her 

separate  estate,  579. 

of  apportioned  part  to  persons  making  title  to  part  only,  582. 
persons  "  absolutely  entitled,"  who  are,  579. 

charity  trustees,  580. 

official  trustee  of  charitable  funds,  580. 

trustees  for  sale,  579. 

trustees  of  settlement  under  S.  L.  Act,  579. 
persons  in  possession,  right  of,  to,  579. 
to  meet  parliamentary  costs,  <fcc.,  597,  n.  (>»). 

PEAK, 

mining  customs  of  the,  113,  n.  (y). 

PEDIGEEE, 

evidence  of, 

admissible  to  prove  identity  of  parties,  350. 
by  books  and  records  of  Heralds'  College,  349. 
by  declaration  of  party  in  same  interest,  352. 
relations,  347,  348. 
strangers,   348. 

by  entries  in  books  belonging  to  the  family,  349. 
family  Bible,  350. 
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PEDIGREE — continued. 

evidence  of — continued. 

by  inscriptions  on  monuments,  &c.,  350. 
by  old  pedigrees,  349. 
by  recitals,  how  far,  352. 

in  Acts  of  Parliament,  how  far,  353. 
by  statements  in  letters,  349. 
must  be  created  "ante  litem  motam,"  351. 
falsification  of,  criminal  liability  for,  91,  299. 
husband,  evidence  of,  as  to,  when  admissible,  336,  337. 
matters  of,  how  to  be  abstracted,  298. 
presumption  of,  337. 

PENALTY, 

agreement  to  pay  interest  in  ascending  scale  is  not,  557. 
condition   for   payment   of,   distinguished   from   condition    for   for- 
feiture of  deposit,  164. 

difference  between,  and  liquidated  damages,  164,  n.  (M). 
for  acting  as  conveyancer,  unless  qualified,  603. 
for  unlawful  entry  by  railway  company,  455,  456. 
for  untrue  statement  of  consideration,  476. 
insertion  of,  no  defence  to  specific  performance,  921. 
statutory,  contract  subject  to,  unenforceable  in  equity,  906. 
unstamped  agreement  admissible  on  payment  of  what,  240,  241,  242. 
deed  admissible  on  payment  of  what,  242. 

PENDENTE  LITE, 

legal  estate  may  be  got  in  from  incumbrancer,  703,  704. 
property  will  be  preserved  by  Court,  633. 

purchase  by  second  mortgagee  of  interest  of  first  mortgagee,  valid, 
245. 

PENITENT.     See  SPIRITUAL  ADVISER. 

PEPPERCORN, 

receipt  for,  not  receipt  for  rent  within  L.  P.  Act,  1925. ..169,  n.  (a). 

PERCH, 

statement  of  roods  and,  effect  on  expression  "  more  or  less,"  566. 

PERFECT  ABSTRACT.    See  ABSTRACT. 

PERFORMANCE, 

impossibility  of,  defence  to  action  on  contract,  869. 

of  covenants,  condition  as  to  evidence  of,  on  sale  of  lease,  169  et  teq. 

to  settle,  836. 
on  part  of  plaintiff  of  contract  at  law  must  be  shown,  how  far,  853 

et  seq. 
refusal  of,  is  breach  of  contract  immediately  actionable,  856,  857. 

"  PERMITTED  OR  SUFFERED," 

effect  of  words,  in  covenants  for  title,  671. 
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PBEPETUITY, 
rule  against, 

covenants,  negative,  not  within,  642. 
covenants  void  as  contrary  to,  when,  657. 
unlimited  power  of  re-entry,  a  violation  of,  657. 
sale,  not  within,  60. 

PERSONAL  ESTATE.    And  see  EXECUTOR. 
conversion  into,  what  is.    See  CONVERSION. 
Us  pendens  applies  to  what,  1021. 
partnership  property  is.     See  PARTNER;  PARTNERSHIP. 

PERSONAL  REPRESENTATIVES.    See  REPRESENTATIVES. 

PERUSAL, 
of  abstract, 

as  to  mode  of,  304  et  seq. 

on  behalf  of  purchaser  or  mortgagee,  distinguished,  305. 

purchaser  objecting  to  delay  in  delivery,  should  abstain  from, 

302,  303. 

solicitor's  fees  for,  304. 
of  conveyance,  vendor  pays  costs  of,  593. 
of  draft,  how  to  be  made,  510. 

PEW, 

action  for  perturbation  may  be  brought  by  tenant  with  permissive 

right  to,  in  chancel,  292,  n.  (a:). 
in  chancel,  cannot  be  introduced  without  rector's  consent,  291. 

how  different  from  one  in  body  of  church,  292,  n.  (#). 
right  to,  how  proved,  291. 

PHOTOGRAPH 

of  inscription,  whether  evidence,  350,  n.  (c). 

PHRASES, 

"  be  the  same  more  or  less,"  565,  567. 
"  by  estimation,"  565,  567. 

"  oujus  est  solum,  ejtts  est  usque  ad  ccelum,"  application  of,  to  parti- 
culars, 110. 

" ignorantia  legis  haud  exousat,"  902,  n.    (</). 
"in  loco  parentis,"  826,  n.  (p~). 
"root  of  title,"  158,  159. 
"usual  covenants,"  168. 
"with  all  convenient  speed,"  meaning  of  investment,  81. 

sale,  57. 
"with  all  faults,"  effect  of  sale,  86. 

PLACES  OF  WORSHIP  SITES  ACTS, 
infant  may  sell  under,  3,  n.  (/). 
limited  owner  may  sell  under,  10. 

PLAINTIFF, 

generally  has  conduct  of  sale,  977. 

subsequent  parol  variation  enforceable  by,  when,  104,  900. 
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PLAN.     See  MAP. 

ambiguity  in,  defence  to  specific  performance,  901. 
building,  correct  measurements  should  be  shown  by,  116,  118. 

vendor  must  not  materially  deviate  from,  116. 
discrepancies  on,  not  notice  of  fraudulent  dealing,  756. 
evidence  admissible  to  explain  inaccurate,  864,  865. 
neglect  to  examine,  not  mistake  by  way  of  defence,  903. 
not  within  rule  as  to  privileged  communication,  764. 
on  conveyance  should  be  strictly  accurate,  479. 

especially  where  sale  is  of  mines  or  building  land,  479. 
on  deed  comprising  more  than  intended  to  be  conveyed,  effect  of. 

617. 

on  register,  vendor's  duty  regarding,  1072. 
reference  to  deceptive,  in  particulars,  fatal,  108,  116,  117. 

must  be  accurate,  116,  118. 

roads  shown  on,  as  intended,  need  not  be  made  by  vendor,  117. 
should  be  subordinate  to  full  description  of  parcels,  865. 
tracing  of,  referred  to  in  abstract,  should  accompany  it,  300. 

whether,  can  be  insisted  on,  301. 
PLEA, 

of  purchaser  for  value  without  notice.     See  PURCHASER  FOR  VALUE 
WITHOUT  NOTICE. 

POLE.     See  PERCH. 

POLICY, 

against  fire.    See  INSURANCE. 

right  of  purchaser  keeping  up,  when  sale  set  aside,  630,  631. 

POLLUTION, 

of  percolating  underground  water  may  be  restrained,  377. 
right  of, 

cannot   be  increased,   378. 
interruption  of,  by  natural  causes,  378,  n.  (b). 
may  be  acquired  by  prescription,  377.  378. 
lost  by  non-user,  378. 
suspended,  378,  n.  (6). 
of  streams  and  rivers  generally,  378,  n.  (6). 

POOE  LAW, 

Acts,  agreements  under,  exempt  from  stamp  duty,  241. 

POOR  RELIEF  ACT,  1819, 

power  of  churchwardens  to  purchase  under,  25,  n.  (d). 

POSSESSION, 

acceptance  of,  is  part  performance,  889. 
keys,   equivalent  to,   444. 
advene, 

by  a  series  of  trespassers,  effect  of.  409  at  »«q. 

Crown,  how  affected  by.  411,  412. 

Duchy   of  Cornwall,    how  affected   by,    412. 
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POSSESSION— continued. 
adverse — continued. 

for  twelve  years  bars  rightful  owner,  409. 
title  by,  good  as  against  all  but  rightful  owner,  410. 
may  be  devised,  inherited  or  conveyed,  408. 
may  be  forced  on  purchaser,  406,  412. 
difficulties   of   such   title,  406. 

may  be  increased  by  lapse  of  time,  407. 
will  found  ejectment,  408. 
what  constitutes,  407,  n.  (p). 

agreement  for  purchase  of  lease  and,  taken,  effect  of,  279. 
condition  specifying  time  for,  125. 
delivery  of, 

is  part  performance,  889. 

not  made  to  public  body  under  private  contract,  955. 
vendor's  lien  not  destroyed  by,  605,  606. 
disseisor  can  recover,  against  all  but  disseisee,  410. 
entry  per  se  does  not  constitute,  under  Stat.  of  Lim.,  400. 
evidence  of  acceptance  of  title,  when,  443. 

when   admissible  as  proof  of  title,   297. 
for  full  period  in  absence  of  concealed  fraud  gives  good  title  against 

owner  in  ignorance,  399.. 
for  statutory  period  does  not  operate  as  conveyance,  407. 

extinguishes  right  as  well  as  remedy,  407,  408. 
forcible,  compensation  may  be  allowed  after,  443. 
grant  of  lease  by  purchaser,  equivalent  to,  444. 
interest  runs  from,  when  no  date  fixed  for  completion,  545. 

or  from  date  when  possession  might  be  taken,  545. 
misdescription  subsequently  discovered,  not  waived  by,  444. 
not  to  be  taken  while  title  in  dispute,  447. 
objections  not  appearing  on  abstract,  not  waived  by,  443. 
occupation  and,  must  go  with  lease  to  except  it  from  Registry  Acts. 

586. 

of  owner  gives  purchaser  notice  of  his  true  title,  746. 
of  purchaser  after  rescission,  effect  of,  853. 

during   contract  creates   tenancy  at  will,   853. 
in  child's  name  does  not  rebut  presumption  of  advance- 
ment, 830. 

under  tenancy  not  acceptance  of  title,  445. 
of  tenant  is  notice  of  equities  between  him  and  vendor,  747. 
of  title  deeds.     See  PRIORITY;  TITLE  DEEDS. 
on  sale  by  Court, 

before  payment  is  acceptance  of  title,  996. 

not  allowed,  996. 

purchaser  entitled  to,  from  what  date,   1000,  1001. 
personal  occupation,  does  not  import,  128. 
presumption  of,  under  ancient  document,  310. 

purchaser  entitled  to,  from  payment  of  last  instalment  of  purchase- 
money,  548. 
purchaser  in.    See  PURCHASER  IN  POSSESSION. 
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POSSESSION— con  tin  ued. 
retention  of, 

after  absolute  conveyance  evidence  of  contract  for  mortgage,  890. 
by  tenant,  does  not  subject  him  to  action  for  occupation,  696. 
evidence  of  contract  for  lease,  how  far,  890,  891,  895. 
not  evidence  of  contract  to  purchase,  890. 
seisin,  primd  facie  evidence  by,  747. 
time  runs  from,  in  case  of  remainderman,  reversioner,  403,  404. 

rule  not  affected   by  possession  prior  to  creation  of  particular 

estate,  403. 

title  accepted  by,  with  refusal  to  discuss  title,  446. 
title  waived  by,  without  requiring  abstract,  444. 
under  contract  or  with  vendor's  consent  not  acceptance  of  title,  443. 

444. 

under  lease,  how  far  evidence  of  performance  of  covenants,  170. 
unity  of,  right  of  user  during,  may  pass  on  severance  of  tenements. 

489. 

vendor  in.     See  VENDOR  IN  POSSESSION. 
without  liability  for  trespass  is  part  performance,  889,  890. 

POSSIBILITY, 

mere,  evidence  to  negative,  cannot  be  required,  325. 

POST, 

offer  made  by,  binding  if  at  once  accepted,  218. 

party  sending  letter  by,  not  responsible  for  delay,  218. 

POVERTY, 

not  in  itself  an  excuse  for  laches,  48. 

of  nominal  purchaser  may  be  proved  to  show  resulting  trust,  824. 

POWER, 

annexed  to  office,  71. 

deed  creating,  absence  of,  whether  an  objection  to  title,  296. 

abstract  containing  exercise  of  power  should  contain. 

296. 
purchaser  not  entitled  to,  exercised  by  root  of  title. 

152. 

disclaimer  of,  533,  534. 

execution  of,  by  deed  attested  by  two  witnesses,  good,  715. 
by  will  properly  attested,  good.  714. 
defective,  supplied,  when,  714. 
infant  may  convey  under,  3,  4. 
married  woman  may  convey  under,  13. 
non-exercise  of,  statutory  declaration  of,  326. 

vendor  need  not  produce  evidence  of,  326. 
of  appointment.     See  APPOINTMENT. 
by  deed,  execution  of,  715. 
over  land,  operation  of,  472. 
overriding  trusts  should  be  inserted  in  voluntary  settlement,  786. 
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of  attorney.     Aiid  see  ATTORNEY. 

evidence  that  principal  alive  when,  acted  on  generally  necessary,  308. 
execution  of  assurance  by  donee  of,  571. 
registration  of  instrument  creating,  584. 
searches  for,  1037. 

statement  of  loss,  on  Court  rolls,  secondary  evidence,  308. 
of  consent.     And  see  CONSENT. 

not  extinguished  by  alienation  of  estate,  72. 
of  distress,  L.  P.   Act,  1925,  respecting,  173. 

L.  E.  Act,  1925,  respecting,  1075. 

of  investment  with  certain  consent  may  amount  to  trust,  80. 
of  re-entry,  L».  B.  Act,  1925,  respecting,  1075. 

of  revocation  in  voluntary  settlement,  786,  787.    And  see  REVOCATION'. 
of  sale, 

authorizes  mortgage,  when,  73. 

by  auction  does  not  authorize  private  sale,  63. 

by  private  contract  does  not  authorize  sale  by  auction,  63. 

contract  under,  enforceable  against  whom,  884,  885. 

disclaimer  of,  gives  Court  jurisdiction  to  sell,  968. 

duration  of,  60. 

exercise  of,  must  be  for  general  benefit  of  parties  entitled,  61. 

exerciseable  by  wife  without  husband,  when,  468,  469. 

with  consent.    See  CONSENT. 

implied  from  power  to  vary,  with  declaration  that  realty  is  per- 
sonalty, 535,  536. 

in  trustees  under  Cranworth's  Act,  63. 
of  executor.    See  EXECUTOR. 
of  mortgagee.    See  MORTGAGEE. 
of  personal  representatives  under  Administration  of  Estates  Act, 

1925. ..56. 

postponement  of,  59. 

sale  under,  does  not  preclude  action  on  covenant  against  mort- 
gagor, 808. 

surrender  of  previous  life  estate  may  accelerate,  61. 
trustees  of, 

cannot  exercise  power,  except  bond  fide,  61. 

with   consent   of   tenant   for 

life,  61. 
cannot  sell  after  beneficiaries  become  entitled,  60. 

unless  contrary  intention  clear,  60. 
duties  of,  as  to  selling,  59,  64. 
L.  P.  Act,  1925,  s.  28  (1),  under,  76. 
may  dispose  of  surface  and  minerals  separately,  66,  67. 
should  not  exercise  power  after  trusts,  satisfied,  60. 
under  T.  Act,  1925... 64. 

unlimited,  does  not  offend  against  rule  of  perpetuities,  60. 
under  S.  L.  Act,  1925,  affecting-  a  portion  of  property  only,  63, 

n.  (p). 
to  be  exercised  by   tenant  for  life  as 

trustee,  62. 
upon  condition,  rules  as  to,  62.    And  see  CONDITION. 
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of  sale  and  exchange,  may  be  accelerated,  when,  61. 
of  trustees, 

to  give  receipt  for  purchase-money,  527  et  seq.    And  see  INTEN- 
TION. 

to  raise  money  under  T.  Act,  1925.. .73,  74. 
tinder  S.  L.  Act,  1925.. .41. 
recital  of,  in  conveyance,  472. 

to  vary  securities,  whether  trustees  can  release  part  of  lands  from 
mortgage  under,  535,  536. 

PEAYEB.    See  GENERAL  BELIEF. 
PBECEDENT.     See  CONDITION. 

PBE-EMPTION.    And  see  OPTION. 
right  of, 

bad  as  perpetuity,  if  indefinite,  252. 

condition  precedent  to,  must  be  fulfilled  to  make  contract,  249. 

conditions  as  to  exercise  of,  strictly  construed,  249,  697. 

destroyed  by  purchase  of  part  only,  695,  696. 

document  giving,  should  contain  what  clauses,  210,  211. 

L.  O.  Act,  1925,  as  within,  253. 

L.  P.  Act,  1925,  relating  to,  253. 

may  be  given  to  mortgagee  by  mortgagor,  248. 

may  continue  if  term  is  extended,  252. 

must  be  exercised  within  fixed  period,  249,  250,  430. 

of  superfluous  lands,  634.     See  SUPERFLUOUS  LANDS. 

distinction  between,  and  vesting  in  default  of  sale,  639. 
parol  declaration  of  intention  to  exercise,  how  far  good,  895. 
particulars  should  notice,  112. 
registration  of,  as  land  charge,  267. 
trustees  cannot  give  at  fixed  price,  75. 

PBEJUDICE, 

without  approval  of  draft  conveyance,  441,  442,  460. 

replies  returned,  effect  of,  on  vendor's  right  to  rescind,  161 . 

PBEMIUM, 

for  lease,  not  recoverable  by  infant  having  occupied,  27. 

obtained  by  fraud  on  infant,  return  of,  ordered,  6. 
on  policy,  right  of  purchaser  to  repayment  of,  when  sale  of  policy 
set  aside,  630,  631. 

PBEPABATION, 

of  abstract  on  sale  by  Court,  981. 
of  conveyance, 

during  defect,  solicitor  cannot  recover  costs  of,  599. 

duty  of  purchaser,  459,  593. 

purchaser  can  recover  costs  of,  in  action  for  damages,  when,  844. 

should  not  be  before  production  of  deeds,  417. 

waiver  of  objections,  how  far,  441,  442,  460. 

only  conditionally,  on  acceptance  of  conveyance,  442. 
of  lease  by  lessor's  solicitor,  lessee  pays  costs  of  himself  and  lessor, 
595. 
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PRESCRIPTION, 
right  to, 

access  of  air  cannot  be  acquired  by,  367. 

extraordinary  support  may  be  acquired  by,  382. 

pew  by,  what  evidence  necessary  to  prove,  291,  n.  (M). 

pollute  stream  by,  377,  378.     And  see  POLLUTION. 

several  fishery  may  be  claimed  by,  391. 

take  herbage,  &c.  in  common  with  others  may  be  claimed  by, 

393. 

take  minerals  in  another's  land  may  be  claimed  by,  393. 
take  soil  of  another  without  limit  cannot  be  claimed  by,  393. 
user  of  artificial  water  cannot  be  acquired  by,  378,  379. 
way  by,  limited  as  to  user,  374. 

PRESCRIPTION  ACT,  1832, 

applies  only  to  claims  which  might  be  made  at  Common  Law,  390. 

n.  0). 

claim  by  express  grant  not  prevented  by,  except  as  to  light,  359. 
continuous  user  should  be  proved  by  vendor,  394. 
defects  in  title,  when  remedied  by,  357  et  seq. 
discontinuance,  voluntary  or  adverse,  question  for  jury,  396. 
enjoyment, 

must  be  for  whole  period  under,  358. 

nature  of,  required  by,  394,  395. 

not  good  against  reversioner,  not  good  against  particular  estate, 

395. 

period  of,  under,  must  be  that  preceding  action,  358. 
prior  to,  included,  358. 

under,  may  be  for  several  successive  periods,  396. 
interruption  for  less  than  a  year  may  be  material  evidence,  396. 
must  be  adverse,  396. 

within  last  year  of  enjoyment,  effect  of,  396. 
pews,  in  parish  church,  does  not  apply  to,  291,  n.  (u). 
procedure  at  Common  Law  not  prevented  by,  357. 
right  to 

common  and  profit  a  prendre,  under, 
absolute  after  sixty  years,  389,  394. 

unless  enjoyed  by  consent,  389,  390. 
may  be  defeated,  how,  389,  390. 
valid  after  thirty  years,  389. 

excluding  disability  or  particular  estate,  395. 
easements  other  than  light  under, 

absolute  after  forty  years,  367,  368,  394. 

may  be  defeated,  how,  367,  368. 

reversioner  allowed  three  years  to  resist,  after  determination 

of  particular  estate,  394. 
valid  after  twenty  years,  367,  394. 

excluding  disability  or  particular  estate,  395. 
extraordinary  support  for  buildings,  whether  within,  qutere,  382. 
light  under.    See  LIGHT. 
sole  and  several  pasturage,  whether  within,  qucere,  393. 
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rights  under,  extinguished  by  union  of  both  tenements,  when,  353. 

may  revive  on  severance  of  ownership,  358. 
watercourse,  what  is  a,  within,  379. 

PRESENTATION.    And  see  ADVOWSON. 

list  of,  should  accompany  abstract  to  advowson,  292. 
next,  may  alone  pass  by  word  "  living,"  293. 

on  sale  of,  bishop  restrained  from  presenting  vendor's  nominee, 

956. 

right  to  sell,  under  Benefices  Act,  247. 
when  it  exists,  247. 

PRESERVATION 

of  property  by  Court  pending  litigation,  633. 

purchaser  in  possession  allowed  for  on  rescission,  447, 

448. 

vendor,  his  duty  as  to  after-contract,  564. 
his  rights  in  respect  of,  271. 

PRESUMPTION, 

as  between  vendor  and  purchaser  of  all  matters  which  judge  would 

not  leave  to  jury,  325,  329. 
as  to  age  of  parties  to  conveyance,  2. 
as  to  encroachments.    See  ENCROACHMENT. 
as  to  failure  of  issue  arises  from  what  evidence,  343,  344. 
as  to  land  tax  being  a  charge  on  property,  353. 
as  to  matters  of  pedigree,  335. 
as  to  survivorship,  none,  343. 
as  to  tithe  being  burden  on  property,  355. 
as  to  woman  past  child-bearing,  344,  345. 
deficiencies  in  proof  of  documents,  how  far  supplied  by,  320. 

facts,  how  far  supplied  by,  325. 
of  age  of  parties  to  conveyance,  2. 
of  absolute  title  in  fee,  evidence  raising,  297. 
of  advancement,  how  raised,  825  et  seq. 

rebutted,  827  et  seq. 

of  appointment  of  officials  being  regular,  334. 
of  award  under  Inclosure  Act,  regularity  of,  323. 
of  consent  of  o.  q.  t.  to  improper  purchase  after  lapse  of  time,  48. 
of  conveyance  of  reversion,  321. 

not  rebutted  by  subsequent  treatment  of  property  as  leasehold, 

321,  322. 

of  death.     See  DEATH. 
of  enfranchisement,   322. 

of  extinction  of  charge,   none,  where  charge  reversionary,   158. 
of  formalities  in  deeds,  322,  323. 
even  after  mutilation,  323. 
in   all  written   documents  thirty  years   old,  323. 

whether  rule  applies  to  deed  of  corporation,  quaere,  310. 
of  sealing  and  delivery,  323. 
D. — VOL.    II.  43 
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of  grant,  320.     And  see  GRANT. 

after  twenty  years'  enjoyment  admissible,  367. 

lost,  whether  necessity  of  superseded  by  Prescription  Act,  359, 

360. 

not  admissible  where  grant  would  have  been  illegal,  368. 
of  easement,  486  et  seq. 
of  manor  by  Crown,  320. 

of  soil  from  grant  of  several  fishery,  none,  quaere,  392. 
of  identity.     See  IDENTITY. 

of  incorporation  on  Crown  grant  to  fluctuating  body,  24,  n.  (z). 
of  internal  management  of  company,  323,  324. 
of  intestacy,  334. 

of  knowledge  by  purchaser  of  deficiency,  not  readily  made,  565. 
of  lease  from  production  of  counterpart,  321. 
of  legitimacy,  335.     And  see  LEGITIMACY. 
of  livery  of  seisin  after  twenty  years'  possession,  323. 
of  marriage,  337.    And  see  MARRIAGE. 
of  matter  of  fact  may  supply  want  of  evidence,  329. 

e.g.,  from  modern  usage  of  extent  of  ancient  grant,  330. 
of  mesne  assignment  of  attendant  term,  323. 
of  ownership, 

of  party  walls,  334. 
of  soil  in  lakes,  392. 

of  road  or  river,  332,  333. 
how  rebutted,  332,  371. 
not  in  case  of  modern  highway,  332. 

road    not    actually    made,    332,    370, 

n.    (a), 
only  as  between  owner  of  adjoining  lands  and  lord 

of   manor,   331,    332. 
of  soil  in  roads  through  allotments,  332. 
of  strips  of  waste,  166,  n.  (a),  331. 
of  payment, 

of  debts  after  twenty  years,  56,  537. 
of  mortgage  debt  and  reconveyance,  321. 

of  performance  of  covenant  to  settle  lands,  from  purchase,  835. 

of  person  in  possession  being  owner  within  L.  C.  O.  Act,  578,  579. 

last  entitled  being  purchaser,  and  stock  of  descent,  335. 

vendor  may  rely  on,  without  adducing  evidence,  335. 
of  possession  under  ancient  grant,  311,  312. 
of  proper  stamps  from  due  execution,  324. 

of  purchase  with  trust  moneys  by  trustees   for  purchaser,   833. 
of  recitals  in  abstraction,  of  correctness,  88. 
of  reconveyance,  321. 
of  reservation  of  right  to  support  on  grant  of  minerals,  385. 

not  rebutted  on  award  under  Inclosure  Act,  385. 
of  right  to  use  artificial  watercourse,  333,  n.  (y). 
of  satisfaction  of  equitable  charge,  322. 
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of  seisin,  331. 

by  grant  of  and  receipt  of  rent  under,  leases,  331. 

annuity  by  possessor,  331. 
by  receipts  of  rent  from  occupiers,  331. 
continuance  of,  331. 
of  signature  of  affidavit,   212. 
of  stamps  having  been  regular,  241,  242,  324. 
of  statutory   forms  having   been  complied  with,   none,   324. 

e.g.,  enrolment  of  charity  conveyance,  324. 
of  surrender  of  attendant  term,  322. 
copyholds,  321. 

prior  life  estate  to  support  recovery,  none.  324. 
of  tenancy   in  common,   815. 
of  time  of  death,  341  et  seq.    And  sec  DEATH. 
of  validity  of  award,  322. 

livery  of  seisin,  331. 
marriage.      See  MARRIAGE. 
of  waiver  of  lien  may  be  rebutted,  612. 
that  bed  of  tidal  river  belongs  to  Crown,  380. 
that  charity  lands,  inalienable,  17. 

that  contract  by  corporation  was  under  seal,  when,  239. 
that  conveying  party  intended  to  pass  all  his  rights,  616. 
that  highway  between  fences  is  dedicated  to  public,  332. 

how  rebutted,  333. 

that  lands  in  Kent  were  gavelkind,  322. 

that  owner   of   fishery,   over  foreshore,  is   owner   of   freehold,  320, 
n.   (ft). 

•"  PRETENCE  "  TITLE, 

sale  or  purchase  of,  when  illegal,  243. 
what  is  a,  243. 

PREVENTION  OF  CORRUPTION  ACT,  1906.. .194,  n.  (<)• 

PRICE.    And  see  CONSIDERATION. 

authority  of  agent  to  bind  principal  as  to,  192. 

lx>nd  of  reference  to  settle,  may  amount  to  agreement,  212. 

contract  for  sale  at  specified,  and  share  of  profits,  how  construed,  I'l'l. 

excessive,  no  ground   for  relief  after   completion,  682. 

fixed  by  valuation.     See  ARBITRATION;  VALUATION. 

fixed  on  incorrect  supposition  binds  vendor,  616. 

instructions  as  to,  do  not  authorise  agent  to  sign  open  contract,  192. 

tenant  for  life  may  grant  option  to  take  lease  at  fixed  price,  75. 

trustees  may  ascertain,  by  valuation,  75. 

must  not  agree  to  give  option  to  buy  at  fixed,  75. 

must  obtain  fair,  75. 

must  sell  for  gross  sum,  74. 

43(2) 
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PRICE— con  tinued. 

under  L.  C.  C.  Acts, 

ascertained  by  valuation  includes  what,  451,  452. 
includes  compensation  for  damage,  540. 

for  land,  not  for  minerals,  451,  n.  (<). 
must  be  fixed  by  jury  where  good  title  cannot  be  made,  76. 

on  sales  by  limited  owners  in  one  of  following- 
modes,  76,  256,  539. 

by  arbitration.     See  ARBITRATION  ;  UMPIRE. 
by  surveyor  appointed  by   parties.      See    SUR- 
VEYOR. 

by  valuation    of   surveyor    appointed   by    magis- 
trates.    See  SURVEYOR. 
by  verdict   of  jury.      See  JURY. 
must  be  fixed  to  make  binding  contract,  255,  256. 
must  cover  mortgage  on  land,  455. 

PRINCIPAL.    See  AGENT. 

election  by  plaintiff  between,  and  agent,  839. 

must  be  in  existence  at  date  of  contract  by  agent  in  order  to  ratify  it, 

55. 
who  is,  parol  evidence  to  prove,  215. 

PRIORITY, 

advances  made  after  notice  have  none,  706. 

against  all  claims  lost  by  notice  of  any,  702,  703. 

against  charity,  rules  as  to,  712. 

by  getting  in  legal  estate,  though  not  under  deduced  title,  702. 

conveyance  and  payment  give,  against  equities,  698,  699. 

secvs,  if  purchaser  have  notice  before  payment,  698,  699. 
how  determined,  other  things  being  equal,  1012. 

L.  P.  Act,  1925,  as  affecting,  of  equitable  interests,  712,  726,  1012. 
mortgagor  buying  first  mortgage  does  not  get,  808. 
notice  of  assignment  of  chose  in  action,  710,  711. 

of  purchase  of  equitable  estate  in  land  as  giving,  92,  711,  712r 

1012. 

interest  of  bankrupt  gives,  724,  725. 
proceeds  of  sale  as  giving,  712. 
even  though  sale  has  not  been  made,  1011,  1012. 
of  c.  q.  t.  over  purchaser  of  equitable  estate  from  trustee,  712,  713. 
of  deeds  registered  at  same  time  determined  by  their  numbers,  586. 
of  earlier  equity  may  be  lost  by  negligence,  714. 
of  equitable  estate  is  according  to  date,  709,  710. 

L.  P.  Act,  1925,  respecting,  712,  726,  1012. 
lost  by  what  negligence  as  to  title  deeds,  722. 

of  judgment  creditor  against  prior  equities,  none,  1024,  1025,  1026. 
of  legal  estate, 

absolute  when  equities  equal,  698. 
even  as  against  charity,  698. 
may  be  postponed  where  purchaser  has  notice,  704. 
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of  legal  estate — continued. 

not  lost  by  mere  negligence,  606. 

not  lost  by  non-possession  of  title  deeds,  719. 

what  negligence  as  to  title  deeds  will  lose,  719  et  aeq. 
without  notice  is  indefeasible,  704. 
of  mortgagee  lost  by  not  giving  notice  of  claim  to  purchaser,  when, 

715,  716,  1011. 
of  purchaser, 

from  solicitor  of  client's  estate  through  negligence  of  client,  701. 
over  third  party  who  gives  no  notice  of  his  claim,  715,  716. 
of  secret  trust  to  equitable  mortgage,  710. 
of  vendor's  lien  over  sub-purchaser  or  mortgagee,  606. 
purchaser   with   notice   of  unregistered  annuity   deed   has   no,  727, 

n.  (/),  1022. 

under  Middlesex  Registry  Act 
and  old  law  in  Yorkshire, 

at  Law,  determined  absolutely  by  registration,  727. 

in  Equity,  notice  must  be  express  to  postpone   registered 

deed,  727. 
registration  gave  none,  if  there  was  notice  at  date  of 

conveyance,   727. 

secus,  if  notice  acquired  after  conveyance,  727,  728. 
under  Yorkshire  Registry  Act, 

by  registration  not  affected  by  notice,  588,  589,  730. 

dates  from  registration,  588,  730. 

of  unregistered  assurance  over  unregistered  lien  or  charge,  588. 

PRISON, 

contract  executed  in,  held  valid,  914. 

PRIVATE  CONTRACT, 

title,  length  of,  on  sale  by,  210. 

PRIVILEGED 

communications, 

to  solicitor,  vendor  need  not  disclose,  328. 
what  are,  763. 

not,  764. 

who  may  take  advantage  of  the  rule  as  to,  766. 
opinions  of  counsel,  &c.,  are,  how  far,  766. 

PRIVITY 

of  estate  essential  to  confer  benefits  of  covenants  for  title,  661. 

PROBATE, 

Administration  of  Estates  Act,  1925,  as  affecting,  271. 

Court  of,  powers  of,  319. 

duty,  no  longer  payable,  1061. 

evidence  of,  319. 

in  colony,  whether  sufficient  evidence,  319. 

registration  of,  under  L.  P.  Act,  1925,  effect  of,  585. 

revocation  of,  proceedings  for,  319. 
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PEOCEEDINGS, 

foreign  and  colonial,  proof  of,  315,  n,  (A), 
in  bankruptcy  and  insolvency,  proof  of,  316, 

under  Act  of  1914,  evidence  of,  316. 
in  Courts  of  Law  and  Equity,  how  proved,  315. 

PRODUCTION, 

acknowledgment  for.     See  ACKNOWLEDGMENT  FOR  PRODUCTION. 

covenant  for.    See  COVENANT  FOR  PRODUCTION. 

equitable  right  to,  meaning  of,  in  L.  P.  'Act,  1925  (replacing  V.  &  P. 

Act,  1874),  143. 

for  verification  of  abstract.     See  ABSTRACT. 
of  agreement  for  purpose  of  stamping,  241. 
of  cases,  opinions,  &c.,  766, 
of  o.  q.  v.  may  be  compelled,  341. 
of  court  rolls  on  enfranchisement,  422,  423. 
of  Crown  grant  unnecessary,  417. 
of  documents, 

belonging  to  company,  423. 

dated   before    commencement    of   title,   purchaser   can    require. 

when,  294. 

not  forming  part  of  title,  purchaser  can  require,  when,  320. 
to  copy  or  covenant  for  production  of  which  vendor  not  entitled, 

320,  321. 

when  sufficient  without  abstracting,  296. 
of  evidence.     See  EVIDENCE. 
of  office  copies  of  instruments  on  record,  417. 
of  title  of  lessor.    See  LESSOR. 
of  title  deeds, 

by   mortgagee   under   L.   P.   Act,   1925    (replacing  Conv.    Act, 

1881),  420. 
old  law,  420. 
compellable  by, 

joint  tenant,  418. 

mortgagor,  420. 

owner  of  any  estate  under  settlement,  exchange  or  partition, 

418. 

purchaser  on  resale  from  vendor  who  has  retained,  418. 
tenant  in  common,  418. 
vested  remainderman,  419. 
condition  against,  effect  of,  145. 
conveyance  should  not  be  prepared  prior  to,  41 7 . 
duty  of  vendor  as  to,  88,  89,  141,  142,  415,  416. 
expense  of,  when  not  in  vendor's  possession,  416. 
omission  to  require  may  amount  to  notice  of  deposit,  424. 

may  deprive  purchaser  of  protection  of  legal 

estate,  424. 

on  reconveyance  compelled  before  payment,  when,  45. 
place  for,  415  et  seq. 

under  covenant  for  further  assurance,  whether  compellable,  418. 
n.  (6),  672. 
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order  for,  power  of  Court  to  make,  423. 
purchaser's  right  to,  under  L.  P.  Act,  1925... 500. 

PROFESSIONAL, 

advice.     See  ADVICE. 

cofmmunications.    See  PRIVILEGED. 

usage,  evidence  of,  admissible  to  explain  agreement,  862. 

PROFIT.    And  see  RENTS  AND  PROFITS. 

of  land,  belongs  to  whom,  on  death  of  vendor  before  completion,  274. 
vendor  generally  entitled  to,  till  time  for  completion,  268. 
trustee  purchasing-  and  making  must  account,  43,  44,  45. 
solicitor  cannot  make,  79. 

PROFIT  A  PRENDRE, 

claims  of,  absolute  after  sixty  years'  enjoyment,  389. 

may  still  be  defeated,  how,  389. 
claims  of,  limit  of,  390,  n.  (6). 

valid  after  thirty  years'  enjoyment,  389. 
interest  in  land  within  Stat.  of  Frauds  (now  L.  P.  Act,  1925,  s.  40), 

202,  391. 

right  to  dig  and  take  soil  without  stint  cannot  be  claimed  by  pre- 
scription, as,  393. 

enter  and  draw  water  from  spring  is  not,  393. 
fish  is,  390. 

not  taking  away  fish,  may  be,  390,  391. 
get  minerals  in  land  of  another  is,  393. 

may  be  claimed  by  prescription,  not  by  custom,  393. 
hawk  is,  390. 

hunt,  not  generally,  but  may  be,  390, 
shoot  is,  391. 

take  minerals  from  soil  of  another  is,  393. 
take  produce  of  soil  in  comnlon  with  others  is,  393. 

may,  if  reasonable,  be  claimed  by  prescription,  393. 

PROMISE 

to  accede  to  parol  variation,  defence  to  specific  performance,  when, 

903. 

whether  enforced,  898. 
PROMISSORY  NOTE, 
for  purchase-money, 

not  evidence  of  waiver  of  lien,  608. 

although  stranger  join  as  surety,  608. 
unless  itself  the  consideration,  609. 
what  is  defence  to  action  on,  857. 

PROMOTERS, 

contract  by,  as  to,  generally,  55,  n.  (M). 

power  of,  to  convey  to  themselves,  when,  518,  519. 

dispense  with  concurrence  of  incumbrancers,  526. 
provisions  to  be  inserted  in  agreement  with,  210. 
superfluous  lands  must  be  sold  by,  within  what  time,  634. 
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PROPERTY  EEGISTER, 

under  L.  R.   Act,  1925... 1038,  1039. 

PROPOSAL, 

for  lease,  contract  to  buy  benefit  of,  144,  n.  (&). 

PROPRIETORSHIP  REGISTER, 

under  L.  R.  Act,  1925...  1038,  1039. 

PROTECTION  ORDER, 

effect  of,  on  contracting  capacity  of  married  woman,  29. 

PROTECTOR  OF  SETTLEMENT, 
consent  of, 

given  by  separate  deed  must  be  enrolled  prior  to  enrolment  of 

assurance,  590. 
on  sale  of  copyholds,  591. 

when  married  woman,  may  be  given  without  husband's  concur- 
rence, 590. 
powers  of  Lord  Chancellor  as,  of  lunatic,  590. 

PROVIDENT  SOCIETY, 
receipt  by,  708. 

PUBLIC  BODY.     And  see  COMPANY;   LANDS  CLAUSES  CONSOLIDATION 

ACTS;  RAILWAY  COMPANY. 

diverting  stream,  right  of  proprietors  against,  375,  n.  (/). 
proceeding  by  private  contract,  in  position  of  ordinary  purchaser, 

955. 

PUBLIC  DOCUMENT, 

maps,  &c.,  when  admissible  as,  301. 
statements  in,  evidence,  313. 

PUBLIC  HEALTH  ACT,  1875, 

alienation  of  land  by  local  authorities,  under,  20. 
contract  must  be  sealed  under,  239. 
expenses  under,  406. 

soil  of  highways,  vesting  of,  under,  370,  n.  (a), 
support  for  sewer  must  be  left  under,  389. 
compensation  to  landowner  for,  389. 

PUBLIC  HEALTH   (LONDON)   ACT,  1891, 
soil  of  highway  vesting,  under,  370,  n.  (a). 

PUBLIC  HEALTH  (SUPPORT  OF  SEWERS)  AMENDMENT  ACT, 

1883.. .389. 

reservation  of  mines  under,  66,  n.  (J). 
support  for  sewers,  concerning,  389. 

PUBLIC  HOUSE.     See  also  LICENSED  PREMISES. 

deeds  of,  in  London,  usually  mortgaged  to  brewers,  424. 

description  of  tied,  as  free,  bad,  119,  120. 

house  for  sale  of  beer  "  not  to  be  drunk  on  the  premises,"  is  not,  119. 
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restrictive  covenants  in  connection  with,  642,  653,  655. 
time  is  essence  of  contract  on  sale  of,  428. 
what  is  a,  780. 

PUBLIC  RECORD  OFFICE  ACT,  1838, 
evidence  under,  317. 

PUBLIC  SERVANT, 

position  of,  distinguished  from  that  of  agent,  840. 

PUBLIC  UTILITY  UNDERTAKING, 
sale  by  Court  of,  974. 

PUFFER, 

allowed,  where  right  reserved  in  conditions,  187. 
employment  of,  favoured  in  Equity,  188. 
not  allowed  on  sale  without  reserve,  187 — 189. 
not  more  than  one  allowed,  188. 

PUFFING, 

may  preclude  vendor  obtaining  specific  performance,  93. 
must  be  distinguished  from  misstatements,  93,  94. 
not  sufficient  to  avoid  contract,  92,  93. 
sale  of  land  by  Auction  Act,  under,  188. 
statements,  what  are,  92,  93. 

PURCHASE.      And   see    AGENT;    OPTION;    PRE-EMPTION;    SOLICITOR; 

TRUSTEE. 

incompetent  to,  who  are  relatively,  29. 
satisfies  covenant  to  convey  and  settle,  how  far,  835. 

purchase  and  settle,  how  far,  835,  836. 
under  Court  not  within  L.  P.  Act,  1925,  s.  40,  after  confirmation 

of  report,  198. 

under  s.  69  of  L.  d.  O.  Act,  what  allowed,  578. 
unincorporated  class,  by,  bad,  24. 

PURCHASE-MONEY.    And  see  CONSIDERATION;  PRICE. 
advance  of, 

by  one  joint  purchaser  gives  him  no  lien,  819. 
in  equal  shares,  effect  of,  814,  815. 
in  unequal  shares,  affect  of,  814,  815. 

joint  purchasers  take  property  in  proportion  to  their,  814,  815. 
to  vendor  on  behalf  of  bankrupt  purchaser  gives  lien,  576. 
agent  not  liable  to  purchaser  for,  after  rescission,  193. 
application  of, 

liability  of  purchaser  from  trustees,  as  to,  527  et  seq. 
rule  was  universal  unless  exempted,  527. 

exemption  from  question  of  intention  of  author  of  trust, 

527. 

under  Ad.  of  E.  Act,  1925... 528,  529,  530. 
under  S.  L.  Act,  1925.. .530,  531,  532,  533. 
under  T.  Act,  1925... 532,  533,  534. 
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appropriation  of,  effect  of,  on  interest.    See  APPROPRIATION*. 

arising  from  exercise  of  option  to  purchase,  after  death  of  vendor, 

belongs  to  whom,  274,  275.  , 

compensation  repaid  out  of,  bears  interest,  569. 
interest  on.    See  INTEREST. 
investment  of.     And  see  INVESTMENT. 

purchaser  how  affected  by,  46,  196,  569. 
trustee  not  liable  for  failure  of  bank,  573,  n.  (»«). 
lien   for.      See   LIEN. 
measure  of  damages  may  exceed,  676,  677. 
mortgagee,  duty  of,  as  to  surplus,  78. 

may  allow,  to  remain  on  mortgage,  74. 

of  lands  taken  under  L.  C.  O.  Act.    See  LANDS  CLAUSES  CONSOLIDA- 
TION ACT. 
on  death  of  purchaser  contracting  in  child's  name  must  be  paid  out 

of  his  estate,   830,  831. 
rights  of  his  representatives  as  to,  under  old 

law,  276. 
of  vendor,  rights  of  his  representatives  as  to,  274  et  aeq. 

on  sale  by  Court,  991 — 1005. 

costs  of  incumbrancer  consenting,  how  far  borne  by,  999. 
discharge  of  incumbrances   out  of,   not   allowed  prior  to  con- 
veyance, 996. 

interest  on,  payable  from  what  date,  1000  et  seq. 
investment  of,  rights  of  purchaser  as  to,  on  rescission,  1000. 
order  of  application  of,  in  creditor's  action.  997,  998. 
payment  in  ordered  on  purchaser  taking  possession,  996. 
purchaser,  costs  of  appearance  of,  on  summons  for  distribution 

of,  1000. 
entitled  to  notice  of  application  for  distribution  of, 

996. 
has  lien  on,  for  payment  of  incumbrances,  996. 

not  after  conveyance,  997. 
rents  and  profits  not  deducted  from,  on  order  for  payment  in, 

1002. 

on  sale  by  executor.    See  EXECUTOR. 

payable  by  instalments,  purchaser  entitled  to  possession  on  payment 
of  last,  548. 

payment  into  Court  of.    And  see  LANDS  CLAUSES  CONSOLIDATION 

ACT;   TRUSTEE  ACTS. 
in  action  for  specific  performance,  952  et  seq. 

not  ordered  if  quantity  to  be  purchased  uncertain,  953. 
option  of  going  out  of  possession,  when  given,  953. 
ordered  where  purchaser  in  possession  commits  waste,  953. 
railway  company  makes  default,  953,  954. 
to  meet  incumbrances,  525,  576. 
whether  purchaser  affected  by  variation  in  funds,  46,  196,  1000. 
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payment  of, 

after  notice  of  incumbrance  renders  purchaser  liable,  69H.  699. 

even  though  made  under  protest,  703. 
by  bill  of  exchange  drawn  on  agent,  loss  on,  falls  on  purchaser, 

575. 

by  cheque,  loss  on,   falls  on  purchaser,  574. 
not  part  performance,  892. 
not  to  be  made  without  evidence  of  discharge  of  incumbrances, 

526. 

on  sale  by  attorney  under  power,  575,  576. 
parol  evidence  admissible  to  prove  mode  of,  to  raise  resulting 

trust,  823,  824. 
presumed,  when,  322. 
punctual,  must  be,  250. 

to  agent,  bad  unless  he  has  authority  to  receive,  193,  571,  572. 
cannot  be  set  off  in  account,  573. 
must  be  in   money  or  by   cheque,  574. 
trustees  can  authorize,  533,  572. 
to  bankrupt  without  notice  is  not  protected,  576. 
to  joint  vendors  must  be  separately  acknowledged,  575. 
to  solicitor, 

as  common  agent,  effect  of,  685. 

for  vendor,  571,  572. 

production   of  client's   deed  and   receipt   as   authority    for, 

572. 
to  stranger  at  vendor's  request,  616. 

instructions  of  agent  for,  not  revocable,  193. 
to  trustee  in  bankruptcy,  good,  576. 
to  trustees, 

all  must  receive  and  all  must  sign  receipt  for,  533,  572. 
L.  P.  Act,  1925,  now  enlarges  their  powers,  572. 
liability  of  trustees   inter  se,  on,  572,  573. 
made  to,  law  relating  to,  572,  573. 
under  sale  by  Court,  991—1005. 

payment  out  of,  under  L.  O.  C.  Act.     See  PAYMENT  OUT. 
purchaser  may  follow,  after  rescission,  queer e,  683. 

must  tender  before  suing  at  law  on  contract,  854. 
receipt  for, 

inability  to  give,  defect  in  title,  284. 
inability  to  give,  of  trustees  may  bo  got  over, 
by  application  by  originating  summons,  536. 
by  payment  into  Court  under  T.  Act,  1925. ..536. 

savings  bank  whore  under  £500... 536. 

may  satisfy  Stat.  of  Frauds  (now  L.  P.  Act,  1925,  s.  40),  212. 
must  be  given  by  all  trustees,  533,  634. 
recoverable  after  conveyance,  when,  685. 
from  or  by  infant,  when,  27. 
lunatic,  when,  28. 
rccovory  of,  from  assignee  of  vendor.  842,  n.  (w"). 
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secured  may  be  used  to  discharge  mortgages  discovered  after  con- 
veyance, 699,  700. 
unpaid, 

assignee  of,  takes  subject  to  purchaser's  rights,  525,  526. 
purchaser  cannot  retain  against  contingent  charge,  525. 
may  discharge  incumbrances  out  of,  525,  685. 

sometimes  even  after  conveyance,  526. 
trustee  in  bankruptcy,  payment  of,  to,  725. 
vendor  has  lien  on  estate  for,  271. 

vendor  may  obtain  specific  performance  even  after  payment  of,  878. 
must  repay  on  eviction  of  purchaser  before  conveyances,  525. 
volunteers  have  no  claim  against,  paid  to  settlor,  770,  771. 

PURCHASEK, 

accidental  benefits  and  losses  after  contract  taken  and  borne  by,  269, 

270. 
action  for  damages  after  conveyance  may  be  brought  by,  when.  684, 

685. 

before  transfer,  statutory  rights  of,  1072 — 1074. 
compromising  or  defending  adverse  claim  may  recover  what  from 

vendor,  675,  676. 

contract  enforced  against,  who  fails  on  V.  and  P.  summons,  962. 
counter-claim  by,  by  way  of  action  of  review,  962. 
covenant  of,  remedies  of  vendor  on,  639  et  seq. 

to  pay  perpetual   rent-charge,  liability  on.   660. 
death  of.    See  DEATH. 
description  of.    See  DESCRIPTION. 
equitable  ownership  of,  nature  of,  266  et  seq. 

equities  not  enforceable  by,  against  stranger  before  completion,  266. 
estate  duty,  liability  for,  1065. 
from  bankrupt  protected  against  trustee,  723,  724. 
from  Municipal  Corporation,  liability  of,  to  erect  houses,  880. 
from  trustee  for  sale  not  bound  to  see  that  sale  is  not  excessive,  64. 
illegal  motive  of,  does  not  avoid  conveyance,  633. 
incompetent,  bound  at  option  of  parties  interested,  36. 

may  be  forced  to  account  for  profit  if  he  has  sold,  45. 
let  estate  be  re-sold,  45. 
reconvey,   45. 

inquiries  necessary  on  purchase  of  freeholds,  1014. 
interest  of,  under  contract,  may  be  assigned,  267. 
liability  of,  for  succession  duty,  1053. 

discharged  by  official  receipt,  1054. 
to  indemnify  vendor,  265. 
nominee  of,  refusing  to  complete,  466. 
non-registration  of  instrument  as  affecting,  1035. 
notice  to.     See  NOTICE. 

of  lands  of  charity  must  show  that  sale  was  beneficial  to  charity,  17. 
on  sale  by  Court.     See  SALE  BY  COURT. 
profits  of  estate  as  from  date  of  contract  belong  to,  451,  452,  543, 

561. 
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remedies  of, 

against  vendor  under  contract,  266  et  aeq. 
at  law,  on  vendor's  default,  837  et  aeq. 

may  affirm  contract  and  sue  for  damages,  837. 
may  rescind  contract  and  sue  for  deposit,  837. 

only  if  restitution  can  be  made,  838. 
buying  estate  which  is  his  own,  686. 

known  to  vendor  to  be  worthless,  687. 
non-existent,  686. 
for  misrepresentation,  717. 

in  respect  of  defects  under  special  circumstances,  679,  680. 
on  vendor's  covenants,  661  et  seq.,  666,  678,  679. 
right  of, 

before  transfer,  1072—1074. 

to  abstract.    See  ABSTRACT. 

to  discharge  incumbrances  out  of  unpaid  purchase-money,  685- 

to  lands  accidentally  omitted  from  conveyance,  687. 

to  lien.    See  LIEN. 

to  recover  purchase-money  after  conveyance  exists,  when,  683, 

684. 

value  of  improvements  exists,  when,  676,  677. 
to  subsequently-acquired  interest  of  vendor,  688. 
title,  not  compelled  to  take  doubtful,  958,  959. 
vendor,  how  far  a  trustee  for,  265,  562. 

PURCHASER  FOR  VALUE  WITHOUT  NOTICE, 

contract  of  vendor  not  enforceable  against,  883,  884. 
estate  duty,  not  liable  to,  1064. 
exonerated  by  receipt  for  succession  duty,  1055. 
legal  estate, 

gives  indefeasible  rights  to,  704. 

even  though  conveyance  breach  of  trust,  704. 
may  be  got  in  by,  698. 
protects  how,  698. 

though  not  acquired  under  deduced  title,  702. 
when  got  in  from  satisfied  incumbrancer,  703,  704. 

unsatisfied  incnmbrancer,  704. 
not  compelled  to  give  up  title  deeds,  709. 
of  bankrupt's  equitable  estate  has  priority  to  notice  to  trustees,  724, 

725. 
may  protect  himself  by  legal  estate. 

725. 

of  client's  estate  from  solicitor  through  negligence  of  client  pro- 
tected, 701. 

of  equitable  title  postponed  to  earlier  equity,  709. 
trust  estate  postponed  to  o.  q.  t.,  712. 
of  extrinsic  circumstance  conferring  succession  whether  liable   for 

duty,  1055. 

of  land  which  ought  to  have  been  conveyed  to  prior  purchaser,  687. 
of  settlement  by  married  woman,  has  good  title,  1010. 
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PURCHASER  FOR  VALUE  WITHOUT  NOTICE— continued. 
plea  of, 

classification  of  cases  to  which  it  applies,  709. 

criticism  of  Lord  Westbary's  classification,  709,  n.  (c). 

doctrine  of,  708. 

does  not  apply  where  jurisdiction  is  concurrent,  708. 

effect  of  Jud.  Acts  on,  709. 

precluded  by  constructive  notice  of  negative  covenants,  647. 

renders  negative  covenants  unenforceable  against,  647. 
protected  against  bangruptcy  of  vendor,  272. 

mortgagee,  63. 
under  forged  or  void  deed,  gets  no  title,  701. 

PURCHASER  IN  POSSESSION, 
acts  by, 

of  forfeiture,  avoid  contract  for  lease,  952. 
of  ownership, 

after  discovery  of  defect,  effect  of,  446. 

modified  by  continual  application  for  title,  446,  447. 
what  allowed,  445. 

may  alter  property,  how  far,  445. 

may  do  any  proper  act  of  management,  445. 

may  take  fall  of  timber,  445. 

underwood,  445. 
of  waste  restrained,  955. 
after  rescission  on  ground  of  title  paramount  need  not  make  formal 

entry,  447. 
after  rescission  whether  tenant  at  will  or  trespasser,  852. 

if  trespasser  is  liable  in  damages,  853. 
compensation  to,  for  improvements,  what  allowed  on  rescission  by 

vendor,  447. 
ejectment  of, 

by  vendor  restrained  on  what  terms,  955. 

defence  to  specific  performance,  951. 

during  contract  cannot  be  without  notice,  853. 

on  rejection  of  title,  446. 

prior  to  conveyance  entitles  to  re-payment  of  purchase-money, 

525. 
liable  for, 

alteration  on  rescission,  450,  451. 
interest  from  date  for  completion,  544. 

of  notice  of  appropriation,  542. 

cannot  relieve  himself  by  going  out,  545. 
occupation  rent,  after  abandonment  of  contract,  852. 
for  fixtures,  547. 
when,  448. 

not  when  vendor's  title  bad,  852. 

may  rescind  on  ground  of  misdescription,  305,  n.  (/<),  444. 
ordered  to  pay  occupation  rent,  955. 
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PURCHASER  IN  POSSESSION— continued. 

ordered  to  pay  purchase-money  into  Court,  when,  952  et  seq. 

in  cases  of  possession  by  railway  company,  953,  954. 

not  if  quantity  to  be  purchased  uncertain,  953. 

option  to  pay  or  go  out  of  possession  when  granted,  953. 

where  he  has  committed  waste,  953. 

refusing  to  complete  what  damages  recoverable  against,  851. 
tenant  at  will  to  vendor  during  contract,  447,  853. 
value  of  improvements  by,  recoverable  from  vendor,  when,  676,  677. 

QUALIFICATION, 

parliamentary,  purchase  to  give  son,  not  illegal,  831. 

QUALIFYING  EXPEESSIONS, 

in  covenants  for  title,  665  et  seq. 

in  statement  of  quantity  in  particulars,  565,  566. 

QUALITY, 

compensation  for  deficiency  in,  to  purchaser,  567,  568. 

superior,  not  allowed  to  vendor,  559,  560,  616. 
QUANTITY, 

misdescription  of, 

compensation  for,  allowed  to  purchaser,  when,  133,  139,  141,  565, 

569. 

how  far  allowed  to  vendor,  559  et  seq. 
not  allowed  to  purchaser,  when,  566,  567. 

vendor,  after  conveyance,  616. 

material,  avoids  sale  at  purchaser's  option,  133,  139,  569. 
of  light,  what  may  be  claimed,  364. 
qualifying  expressions  as  to,  effect  of,  565,  566. 
uncertainty  precludes  order  for  payment  in  of  purchase-money,  953. 

QUARRY, 

purchaser  entitled  to  produce  of,  from  date  of  contract,  268. 

QUEEN  ANNE'S  BOUNTY, 

charge  under,  does  not  entitle  purchaser  to  compensation,  933,  938, 

n.  (0. 

governors  of,  powers  of  purchase  of,  25. 
sale  of,  25. 

QUEEN  ANNE'S  BOUNTY  ACT,  1703, 

power  of  governors  to  purchase  under,  25,  n.  (£). 

QUEEN'S  REMEMBRANCER  ACT,  1859... 25,  n.  (n). 

QUI   PRIOR  EST   TEMPORE,  POT10R  EST  JURE, 
meaning  and  application  of  maxim,  709  et  seq. 

QUIT  RENT, 

compensation  allowed  for,  942. 
unless  amount  is  large,  938. 
purchaser  must  covenant  for  payment  of,  505. 
rent  within  Stat.  of  Lim.,  397. 
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BACK-KENT, 

lease  at,  need  not  be  registered  in  register  county,  586. 
misdecription  of,  as  ground  rent,  fatal,  136. 

EAILWAY  COMPANY.    And  see  LANDS  CLAUSES  CONSOLIDATION  ACT. 
abstract,  costs  of,  payable  by,  282. 
adverse  claimants,  remedy  of,  against,  455. 
compensation  on  purchase,  by,  111. 
completion  of  purchase  and  line  when  compelled,  873. 
compulsory  powers  of,  exerciseable  within  what  period,  54,  456,  457. 
contract  by,  for  purchase,  enforceable  when  complete,  254,  255,  871, 

881. 
should  provide  for  accommodation  works, 

210. 
purchase     of     mines, 

210. 

when  complete,  255. 

prior  to  enabling  Act,  when  enforceable,  55. 
contract  of  promoters  does  not  bind  until  ratified,  55. 
contractors  for,  personal  liability  of,  55,  n.  (w). 
conveyance,  effect  of  statutory,   462. 
conveyance,  registration  of,  in  register  county,  587. 
covenants,  on  sale  to,  whether  proper,  495. 
easement  alone  cannot  be  taken  by,  256,  n.  (d). 
can  be  acquired  over  lands  of,  637. 
cannot  be  granted   by,  over  its  lands,   19. 
entry  by,  cannot  be  made  without  consent  or  payment  or  deposit, 

451.    See  DEPOSIT. 

may  be  made  after  deposit  and  bond,  451.     See  BOND. 
ejectment    cannot   be    brought  after   lawful,    457.      And 

see  ENTRY. 

indemnity  to,  for  rent-charge  on  lands  purchased,  931,  n.  (#). 
injunction  against, 

running  trains  on  failure  to  pay  purchase-money,  954. 
user  of  lands  by,  till  payment,  614. 

interest  payable  by,  on  purchase-money,  from  what  date,  545. 
leaseholds  may  be  taken  by,  without  lessor's  licence,  256. 
lessee  must  be  indemnified  by,  505,  n.  (o). 
lien  against,  enforceable  by  sale,  458,  613. 

even  after  opening  of  line,  954. 
for  unpaid  purchase-money.     See  LIEN. 
lien  against,  none  for  costs  of  arbitration,  613,  954,  955. 
mandamus  against, 

for  valuation  of  lands,  55. 

obtainable  where  specific   performance  impossible,  871. 
mines  and  minerals, 

adjoining,  right  of  owner  to  work,  482,  n.  (t). 
communications  between,  must  be  compensated  for,  388,  n.  (»). 
conveyance  must  include,  if  intended  to  pass,  451,  n.  (t),  482. 
purchase  of,  may  be  made  after  purchase  of  surface,  387,  n.  (£). 
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RAILWAY  COMPANY— con  tinued. 
mines  and  minerals — continued. 

reservation  of,  on  conveyance  to,  66,  n.  (b). 

implies   obligation   to    support, 

383,   388. 
support  from,  may  be  acquired  by  purchase,  387. 

no  right  to,  unless  purchased,  387,  388. 
mortgagee's  remedy  against,  455. 

notice  to,  by  landowner  to  take,  constitutes  contract,  262. 
notice  to  treat.    See  NOTICE  TO  TREAT. 
abandoment  of,  when  presumed,  263. 
binds  and  cannot  be  withdrawn  by,  254. 
counter-notice  affects,  how  far.    See  COUNTER-NOTICE. 
enforceable  contract  not  constituted  by,  262. 
for  house.    See  HOUSE. 
for  manufactory.    See  MANUFACTORY. 
fresh,  may  be  given  to  take  further  lands,  261. 
landowner  not  bound  by,  till  price  fixed,  256. 
must  be  acted  on  within  reasonable  time,  263. 
price  of  lands  taken  by,  how  fixed.     See  PRICE. 
purchase  by,  by  agreement,  time  for,  54. 
purchase  from,  restrictions  on,  111. 
purchase-money  not  an  attachable  debt,  855. 

payment  of,  into  Court,  when  ordered,  954. 

on  purchase  from  statutory  owners,  577 

et  seq. 

payment-out  of.     See  PAYMENT-OUT. 
receiver  appointed  against,  on  failure  to  pay  purchase-money,  614, 

954. 
reconveyance  of  land  taken  by,  for  unauthorised  purpose,  claimable 

by  landowner,  635. 

refusal  of  possession,  remedy  for,  against  landowner,  456. 
shares  in,  agreement  for  sale  of,  not  within  Stat.  of  Frauds  (now 

L.  P.  Act,  1925,  a.  40),  205,  206. 
"taking"  by,  how  far  tunnelling  is  a,  256,  n.  (rf). 
value  of  lands  to  be  taken  by,  should  be  fixed  by  jury,  76,  256. 

RAILWAYS  CLAUSES  CONSOLIDATION  ACT,  1845, 
diversion   of  road  under,  effect  of,  370. 
minerals  when  not  included  under,  110,  111,  387. 
mines,  what  are,  under,  66,  n.  (6). 

KATES, 

made  before,  but  not  payable  till  after,  completion,  condition  as  to, 
129. 

RATIFICATION, 

by  infant,  of  contract,  26,  27. 

RE- ALLOTMENT, 

on  resale  of  estate  bought  by  trustee  not  permitted,  45. 

D. — VOL.    IT.  44 
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HEAL  ESTATES  CHARGES  ACTS.    And  see  LOCKE  KING'S  ACTS. 
effect  of  death  of  purchaser  before  completion  under,  276. 

on   rights  of   real  and  personal   representatives  of  purchaser 

dying  before  completion,  276. 
repealed  by  Ad.  of  E.  Act,  1925... 276. 

EEAL  PEOPEETY  ACT,  1845  (replaced  by  L.  P.  Act,  1925), 
effect  of,  on  next  estate,  695. 

SEASONABLE, 

acts,  what  are,  in  covenant  for  further  assurance,  672. 

EECEIPT, 

by  building  society,  708. 
by  industrial  society,  708. 
by  joint  vendors  must  be  separate,  575. 

by  one   joint   tenant   for  whole  purchase-money,   not   a   good  dis- 
charge, 575. 

by  provident  society,  708. 

by  trustee  in  bankruptcy  is  good  discharge,  576. 
by  trustees.     And  see  PURCHASE-MONEY. 
law  relating  to,  527  et  seq. 

power  to  give,  is  question  of  intention,  527.     See  INTENTION. 
for  deposit  not  sufficient  memorandum  within  Stat.  of  Frauds,  when, 

222. 

or  purchase-money,  may  be  sufficient  memorandum,  212. 
for  rent, 

affidavit  may  be  received  in  lieu  of,  170,  n.  (c~). 
condition  as  to,  construction  of,  170. 

does  not  apply,  where  reversioner  is  doubtful, 

170. 

last,  acknowledgment  of  title  equivalent  to,  402. 
last,  evidence  of  performance  of  covenants,  &c.,   169. 
last,  must  be  for  money  rent,  169,  n.  (a), 
last,  time  runs  from,  402,  411. 
for  succession  duty,  effect  of,  1054. 
inability  to  give,  is  defect  in  title,  284. 
indorsed,  not  conclusive  evidence  of  payment,  571,  572.     And  see 

INDORSED  EECEIPT. 

production  of,  did  not  authorize  payment  to  solicitor,  571. 
now  authorizes  payment  to  solicitor,  572. 

where  trustees  are  vendors,  572. 
unusual  position  of,  may  be  notice,  425,  751. 
official,  for  succession  duty,  discharges  purchaser,  1054. 
vendor,  by,  may  be  sufficient  memorandum  within  Stat.  of  Frauds 

(now  L.  P.  Act,  1925,  s.  40),  212. 
vendor's  lien  not  destroyed  by,  for  full  purchase-money,  605. 

EECEIVEE..  And  see  OFFICIAL. 

not  allowed  to  bid  on  sale  by  Court,  984. 

of  railway  appointed  on  failure  to  pay  purchase-money,  614,  954. 

purchase  by,  when  set  aside,  37. 
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RECITAL, 

abstract  must  not  set  out  material  deeds  by  way  of,  297. 

must  set  out,  fully  in  first  abstracted  deed,  296. 
convenient,  not  necessary,  472. 
correctness  of,  assumption  of,  88. 
covenant,  implied  by,  when,  508,  n.  (»'). 
declaration  in  pedigree  question,  when  admissible  as,  362,  353. 
evidence  by, 

condition  as  to,  binds  purchaser,  how  far,  146. 

does  not  preclude  evidence  of  inaccuracy,  146. 
effect  of,  on  suspicious  recital,  152. 
does  not  extend  to  sub-recitals,  147. 
in  deed  prior  to  root  of  title  presumed  accurate,  152,  325. 

onus  of  proving  inaccuracy  is  on  purchaser,  296. 
in  deed  twenty  years  old  sufficient,  under  L.  P.  Act,  1925...  146, 

147. 
L.  P.  Act,  1925,  affects,  how  far,  147. 

applies  to  what  documents,  325. 

must  be  direct,  not  merely  matter  of  inference,  147. 
general  words  may  be  cut  down  by,  474. 
in  Act  of  Parliament,  good  evidence,  353. 
in  conveyance,  arrangement  of,  472. 

may  be  inserted  as  evidence  of  other  matters,  471. 
necessary,  alone  should  be  inserted,  470,  471. 
title  of  vendor  to  convey  should  be  shown  by,  471. 
in  deed  confirming  title  should  state  objections  fully,  475,  476. 
must  not  be  treated  by  purchaser  as  indisputable,  745. 
in  disentailing  deed,  improper,  471. 

in  post-nuptial  settlement  should  set  out  ante-nuptial  contract,  475. 
in  release  should  be  full,  471. 

in  renewed  ecclesiastical  lease,  how  far  evidence,  312. 
notice  from,  purchaser  may  have,  738,  739,  745. 
of  agreement  may  be  sufficient  memorandum  within  Stat.  of  Fraud? 

(now  L.  P.  Act,  1925),  213. 
of  contract,  when  necessary  in  conveyance,  475. 
of  freedom  from  land  tax,  not  evidence  of  redemption,  354. 
of  lost  deed,  when  evidence,  154,  n.  (<),  311. 
will,  inaccurate,  held  to  be  notice,  745. 

when  evidence,  312. 
of  power,  mode  of,  472. 
of  sale  by  auction,  generally  improper,  475. 
of  chattels  lets  in  stamp  duty,  476. 
of  vendor's  title,  binds  vendor  and  parties  claiming  through  him,  474. 

n.  (o),  689. 

does  not  pass  legal  estate  by  estoppel,  475,  689. 
whether  estoppel  on  purchaser,  474,  475. 
operative  part  may  restrict,  474,  617. 

e.g.,  covenant  to  settle  after-acquired  property,  474. 
operative  part  not  generally  restricted  by,  473.  , 

44(2) 
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KECONVEYANOE, 

abstract  should  set  out  mortgage  and,  298. 

by  trustee  purchasing,  ordered  on  what  terms,  43  et  seq. 

for  defect  in  title,  ordered  on  what  terms,  682. 

of  land  taken  by  public  body  for  unauthorized  purpose,  635. 

of  reversionary  interest, 

acquiescence  may  preclude  right  to,  632. 

inadequacy  of  consideration  alone  formerly  sufficient  ground  for. 

621  et  seq. 
not  now  sufficient  ground  for. 

627,  628. 

on  what  terms  ordered,  628  et  seq. 
presumed,  when,  321. 

RECOED, 

from  Heralds'  College,  how  far  evidence,  349. 
instruments  upon, 

certified  copies  of,  as  good  as  originals,  313,  317. 

covenant  for  production  formerly  extended  to,  583. 
need  not  extend  to,  142. 

purchaser  need  not  examine  originals  of,  417. 

secondary  evidence  of,  when  admissible,  141. 

vendor  must  produce  office  copies  of,  or  extracts  from,  41C. 
instruments  or  facts,  which  should  be  on,  not  presumed,  325. 
of  inquiry  into  facts  by  competent  Court,  when  evidence,  313. 

RECOVEEY  AND  FINE, 

condition  precedent  to  validity  of,  not  presumed,  324. 

fraud  in,  relieved  against,  629,  630. 

fraudulent  and  bad  uses  upon,  do  not  invalidate  it.  792.  793. 

RECOVEEY  DEED, 

not  good  root  of  title,  296. 

RECTIFICATION, 

knowledge  of  defect  may  be  ground  for,  of  covenant  for  title.  671, 

672. 
mistake  to  be  ground  for,  must  be  clearly  proved,  617. 

mutual.  617. 

of  conveyance,  when  granted  in  Equity,  633.  687. 
of  register,  indemnity  against,  1071. 
of  voluntary  irrevocable  settlement,  787. 

RECTOE, 

lay,  right  of,  to  chief  seat  in  chancel,  292,  n.  (#). 

pews  cannot  be  placed  in  chancel  without  consent  of,  291. 

purchase  by,  of  glebe,  invalid,  36. 

sale  by,  for  redemption  of  land  tax,  36,  726,  n.  (a). 

RECTOEY, 

annuity  charged  on,  bishop  cannot  purchase,  36. 

benefice  not  included  in,  under  1  &  2  Viet.  c.  110... 1024. 
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REDEMPTION.    And  see  EQUITY  OF  REDEMPTION. 
action  for, 

conduct  of  sale  in,  to  whom  given,  978. 

consolidation  applies  in,  as  well  as  in  foreclosure  action,  804. 

sale  may  be  ordered  in,  under  L.  P.  Act,  1925,  s.  91. ..968. 
of  land  tax.     See  LAND  TAX. 
of  rent-charge,  129. 

RE-ENTRY, 

condition  for,  on  breach  of  covenant,  not  "  usual "  in  lease,  169. 
right  of,  L.  R.  Act,  1925,  regarding,  1075. 

on  purchase  of  reversion,  how  far  purchaser  has,  693,  694. 

unlimited,  as  to  freeholds,  void  as  a  perpetuity,  253,  657. 

waiver  of  forfeiture  does  not  destroy,  695. 

want  of,  a  defect  of  title,  110. 

REFERENCE, 

arbitrator  cannot  purchase  unascertained  claims  on,  36. 
as  to  terms  of  contract  or  part  performance,  896. 

not  ordered,  unless  material  terms  are  clear,  896,  897. 
to  documents,  incorporated  with  written  agreement,  what  will  satisfy 

Stat.  of  Frauds   (now  L.  P.  Act,  1925,  s.  40),  225  et  seq. 
imperfect,  distinguished  from  patent  ambiguity,  227. 
parol  evidence  admissible  to  explain,  226. 

REFERENCE  AS  TO  TITLE, 

absence  of  necessary  party,  effect  of,  on  certificate,  962. 
as  to  title  at  date  of  reference,  not  of  contract,  957. 
before  trial, 

delay  may  preclude,  956. 

may  be  directed  at  suit  of  either  party,  956. 

vendor  should  apply  for,  when,  966. 
defect  in  title  may  be  remedied  upon  the,  433,  917,  918. 
form  of,  957,  958. 
general,  may  be  ordered,  where  there  has  been  conditional  waiver  of 

requisitions,  440,  957. 

is  now  to  judge  at  Chambers,  966,  n.  (r),  957,  958. 
objections,  waiver  of,  precludes  right  to,  956,  967. 

what,  are  ground  for,  956. 
on  sale  by  Court, 

costs  of,  993. 

defect  in  title  is  ground  for  discharging  purchaser,  991,  992. 

purchaser  compelled  to  take  equitable  title,  when,  991. 

vendor  not  entitled  to,  where  judgment  defective,  992. 
outstanding  incumbrance,  effect  of,  on  certificate,  962,  963. 
procedure  on,  957,  958. 

summons  under  L.  P.  Act,  1925,  8.  49... 960. 
vendor,  compelled  to  make  title  upon,  if  he  can,  925. 

REFORMATION.     See  RFCTIFIOATION. 
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REFUSAL, 

by  purchaser  to  complete,  misrepresentation  is  ground  for,  681,  682. 

on  sale  by  Court,  1004,  1007  et  seq. 
by  vendor  to  complete,  entitles  purchaser  to  rescind,  434. 
to  accept  or  discuss  title,  by  purchaser  in  possession,  effect  of,  446. 
to  convey,  how  far  breach  of  covenant  for  further  assurance,  672. 

makes  delay  in  bringing  specific  performance  fatal,  949, 

950. 
remedy  for,  on  sale  by  Court,  1004. 

under  T.  Act,  1925... 521. 

to  perform  contract  is  immediately  actionable  breach,  856,  857. 
wilful,  of  vendor,  to  complete  may  entitle  purchaser  to  damages,  847, 
848. 

REGISTER, 

foreign,  when  admissible,  347. 

general,  is  proper  evidence  of  birth,  death,  marriage,  318,  345,  346. 
India  Office,  entries  of  births  and  marriages  in,  are  evidence,  313. 
land  registry,  certified  copies  from,  are  evidence,  317. 
non-parochial,  deposited  under  3  &  4  Viet.  c.  92,  good  evidence,  347. 

received  by  conveyancers  as  evidence,  347. 
parochial,  extract  from,  identification  of,  346,  n.  (s). 

when  evidence,  318. 

proper  evidence  of  birth,  death,  marriage,  345,  346. 
rectification  of,  588. 

REGISTRATION.    And  see  LAND  REGISTRATION  ACT,  1925. 

condition  as  to  want  of,  good  against  irremediable  defect  known  to 

vendor,  168. 
when  expedient,  168. 

interests  excepted  from  Acts  relating  to,  586. 
building  leases,  quaere,  586. 
lease  at  rack-rent,  586. 
lease  for  twenty-one  years  or  under,  586. 

of  annuity  deed  after  notice  does  not  give  priority,  727,  n.  (/). 
of  conveyances  to  railways,  587. 
of  deed,  must  be  observed  on  examining  deeds,  424. 

want  of,  not  a  defect  in  title,  284. 
of  equitable  charge,  584. 
of  exchanged  land,  287. 
of  judgment, 

does  not  prevent  time  running  in  favour  of  debtor,  1027,  n.  (r). 
of  land  in  Middlesex,  587,  58. 
of  land  in  Yorkshire,  588,  589,  1072. 
of  land  charge  in  Yorkshire,  733,  734,  1033. 
of  Us  pendens,  effect  of,  743. 
of  property  of  lunatics,  9. 

of  title  acquired   under  unregistered  deed,  gives   no  priority,   727, 
n.  (/). 

of  vendor  who  is  not  registered  proprietor,  593,  n.  (h). 
of  void  or  fraudulent  deed  does  not  validate  it,  589. 
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KEGISTEATION— continued. 
priorities  on,  585  et  seq. 
purchaser  after,  can  only  be  evicted  under  earlier  registered  title 

from  same  author,  734. 
under  Bedford  Level  Act,  unnecessary  except  to  give  privileges  of 

the  Act,  589. 

under  Deeds  of  Arrangement  Act,  1029. 
under  L.  T.  Acts,  587. 

under  Middlesex  Act  old  law  in  Yorkshire, 
after  notice,  gives  priority,  when,  727. 
at  law,  determines  priorities  absolutely,  727. 
exceptions  from  Act, 

lands  in  City  of  London,  586. 
leases  at  rack-rent,  586. 

what  are  included  in,  586. 
for  less  than  twenty-one  years,  586. 
occupation  and  possession  must  go  witli  lease,  58(5. 
in  equity,   notice  of  unregistered  deed  affects  purchaser  from 

person  having,  727. 

legal  estate  got  in  may  support  unregistered  deed,  727,  728. 
not  per  se  notice,  727. 
of  conveyance  by  Commissioners  of  Woods  and  Forests,  unr.ec-es- 

sary,  587. 

under  L.  C.  O.  Act  is  proper,  587. 
of  memorial  of  conveyance  should  be  immediate,  584. 
priority  where  two  deeds  are  registered  at  same  hour,  586. 
under  Yorkshire  Registry  Acts,  1884  and  1885, 

gives  person  claiming  under  deed  same  right  as  his  assignor.  589, 

734. 

legal  estate  and  tacking  give  no  priority  against,  589,  731,  732. 
not  per  se  notice,  731. 

of  affidavit  of  vesting  without  conveyance,  effect  of,  589. 
of  all  assurances  and  wills,  588,  730. 
of  caveat,  effect  of,  588. 

of  memorandum  or  lien  or  deposit,  necessary,  588. 
of  notice  of  will,  effect  of,  588. 
priority  by,  dates  from  registration,  588,  730. 

not  destroyed  except  by  fraud,  589,  730. 
notice  does  not  affect,  730. 

volunteer  does  not  acquire  better  title  than  his  assignor  by,  589, 
730. 

REINSTATEMENT, 

of  premises  after  alteration,  liability  of  purchaser  for,  448. 

REINVESTMENT, 

conveyance  to  charity  upon,  requires  enrolment,  581. 
costs  of, 

company  is  bound  by  election  of  vendor's  solicitor  to  charge 

under  old  scale,  602,  603. 
under  s.  80  of  L.  C.  O.  Act, 

what  expressions  will  throw,  on  purchaser,  59fi. 
what  are  included  in,  595,  596. 
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REINVESTMENT— continued. 

income  of,  how  paid  to  charity,  580. 

corporation  sole,  580. 
mode  of,  investment  in  land  of  different  tenure  not  allowed  as,  580. 

title  required  on,  580. 
petition  for.     See  PETITION. 
proceeds  of  realty  subject  to  trust  for,  duty  payable  on,  1057. 

RELATION.    And  see  COLLATERALS. 

declaration   by,   how   far   evidence   of   pedigree,   347   et   seq.      8e« 

PEDIGREE. 

purchase  by,  of  person  disqualified,  how  far  voidable,  41. 
in  name  of,  raises  resulting  trust,  when,  826. 

RELEASE, 

by  deed,  is  defence  to  specific  performance,  947. 

by  husband's  mother  of  annuity  is  consideration  for  limitations  in 

settlement,  780. 
by  husband  or  wife  of  rights  prevents  settlement  being  voluntary, 

772. 
by  trustee  of  improper  security,  how  far  good,  534. 

of  part  of  mortgaged  lands  on  sale,  whether  good,  535, 

536. 

of  valueless  equity  of  redemption,  is  good,  536. 
covenants    for   title    by   vendor   with    mortgagor,    mortgagee   cannot 

release,  677. 

evidence  of  knowledge  of  releasors  admissible,  472,  473. 
mortgagee  on,  covenants  against  his  own  acts  only,  498. 
notice  of,  when  notice  of  consideration  for  it,  752. 
of  breach  is  good  defence  to  action  on  contract,  869. 
of  contract  under  seal  must  be  under  seal,  854,  n.  (y),  869. 
of  equitable  charge,  when  presumed,  322. 
of  incumbrances  on  sale  in  lots,  by  separate  deed,  463. 
of  part  of  lands  from  rent-charge,  effect  of,  809. 
of  power  of  revocation,  whether  settlement  made  good  by,  786,  787. 
of  restrictive  covenants  to  some  covenantees,  effect  of,  652. 
recitals  in,  should  be  full,  471. 

RELIGIOUS,  &c.  BUILDINGS  ACTS, 
limited  owners  may  sell  under,  10. 

REMAINDER, 

tenant  in  tail  must  covenant  to  bar,  when,  467. 

REMAINDERMAN, 

authorized  sale  may  prejudice,  61. 

barred  by  twelve  years  from  date  of  title  to  possession,  397. 

contract  of,  enforceable,  884. 

under  power  enforceable  against,  881,  885. 

money  paid  for  redemption  of  land  tax   may  be   repaid   by,  354, 
n.  (*). 

right  of,  accrues  on  possession,  403. 

in  purchase-money  under  L.  C.  C.  Act,  578. 
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REMAINDERMAN— continued. 

sale  fraudulent  against  tenant  in  tail  set  aside  at  suit  of,  629,  630. 
succession  duty,  how  borne  on  sale  by  tenant  for  life  and,  1059. 
vested,  may  enforce  production  of  title  deeds,  419. 

EEMEDY, 

against  one  joint  tenant  purporting  to  sell  entirety,  887. 

for  refusal  by  purchaser  to  complete  on  sale  by  Court,  1007. 

REMUNERATION, 

of  auctioneer,  how  regulated,  184,  185.    See  AUCTIONEER. 

of  solicitor,  improper  bargain  by  plaintiff  as  to,  does  not  invalidate 

his  action,  245. 

regulated  by  statute,  601  et  seq.    See  SOLICITOR. 
trustee  may  stipulate  for,  79,  80. 

RENEWABLE  LEASEHOLDS.     And  see  LEASEHOLDS. 
trustee  cannot  renew  for  his  own  benefit,  33. 

RENEWAL, 

by  joint  tenant  gives  him  a  lien,  818,  819. 

by  trustee  cannot  be  for  his  own  benefit,  33. 

by  vendor  after  contract,  expense  of,  not  allowed,  271. 

right  of,  want  of,  vendor  must  give  compensation  for,  926. 

RENT.     And  see  RENT-CHARGE;  RENTS  AND  PROFITS. 

acknowledgment  of  title  is  equivalent  to  receipt  of,  402. 

apportionment  of,  under  statute,  692. 

assignment  of  lease,  liability  for,  how  far  affected  by,  811. 

"  clear  yearly,"  meaning  of,  119. 

complaint  by  tenant,  as  to,  vendor  need  not  disclose,  87. 

condition  as  to  property  being  sold,  subject  to,  156,  157. 

for  apportionment  of,  on  sale  of  leaseholds  in  lots,  130. 
on  severance  of  reversion,  130. 
for  last  receipt  being  evidence  of  payment,  170. 

money   rent  necessary   under   L.   P.   Act,   1925...  169, 

n.  (a), 
covenant  for  quiet  enjoyment  broken  by  notice  to  tenants  to  p»y  to 

adverse  claimants,  666. 

equitable  assignee  of  lease,  liability  of,  to  lessor  for,  280. 
express  trust  does  not  prevent  time  from  running  as  to,  397,  898. 
ground.    See  GROUND  RENT. 
increased,  agreement  for,  not  within  L.  P.  Act,  1925,  a.   40...  199. 

payment  of,  is  not  part  performance,  891. 
last  receipt  of,  time  runs  from,  402,  411. 
mis-statement  as  to,  by  vendor  is  actionable,  95. 
non-payment  of,  by  vendor  for  twenty  years,  extinguishes,  411. 
notice  of  payment  of,  is  notice  of  payee's  title,  748. 
occupation.     See  OCCUPATION  RENT. 
of  mines  reserved  in  specie,  404,  n.  (ar). 

payment  in  respect  of  part  of  land  prevents  time  running,  411. 
purchaser  of  leaseholds  must  covenant  to  pay,  502. 
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BENT — continued. 

purchaser   of  reversion  entitled  to  accruing  and  future,  691. 

not  entitled  to  part,  691. 
rack.    See  BACK-KENT. 
receipt  for,  how  far  evidence  of  seisin,  331.    And  see  BECEIPT. 

of,  by  wrongful  claimant  affects  reversioner,  how  far,  404. 
of,  effect  of,  between  landlord  and  tenant,  403. 
reduced,  agreement  for,  is  within  L.  P.  Act,  1925,  s.  40.. .199,  200. 
retention  of,  by  tenant  confers  no  title  against  reversion,  404. 
under  Stat.  of  Lim.,  what  is,  397. 

s.  9,  what  is,  404,  n.  («). 
water  rates  do  not  constitute,  139. 
"wrongfully  received,"  what  is,  404,  n.  («). 

BENT-CHABGE, 

apportionment  of,  condition  as  to,  on  sale  in  lots,  129. 
conveyance   in  consideration  of,  prepared  by  purchaser,   459. 
covenant  by  purchaser  to  pay  perpetual,  effect  of,  660. 

for  indemnity  against  value  of,  499. 
interest  on  one,  payment  of,  does  not  affect  other,  411. 
liability  to,  how  far  defect  in  title,  938,  942. 
non-payment  for  how  long,  extinguishes,  411. 
on  sale  to  public  company  for,  vendor  has  no  lien,  613. 
payment  in  respect  of  part  of  land  prevents  time  running,  411. 
purchaser  of  part  of,  entitled  to  distrain,  691. 
release  of  part  of  lands,  effect  of,  809. 
time  runs  from  last  receipt  of,  411. 
tithe.    See  TITHE. 
trustees  must  not  sell  in  consideration  of,  74. 

EENT-SEEVICE, 

apportionment  of,  condition  as  to,  on  sale  in  lots,  130. 

BENT  AND  MOBTGAGE  INTEREST  (BEST1UCTIONS)  ACTS,  1920 
TO  1925. ..1013. 

BENTS  AND  PBOFITS.     See  ACCOUNT. 

acknowledgment  of  title  by  person  in  receipt  of,  amounts  to  posses- 
sion under  Stat.  of  Lim.,  402. 
agreement  giving  purchaser  interest  and,  not  favoured,  544. 

that  vendor  shall   take,  till  actual  possession  precludes 

interest,  558. 

condition  for  letting  into  receipt  of,  127. 
may  include  occupation  rent,  127. 
refers  to  ordinary  tenancy,  127. 
deduction  of,  not  allowed  on  order  to  pay  in  purchase-money   on 

sale  by  Court,  1002. 
mortgagee  of  life  estate  after  death  of  tenant  for  life  must  account 

for  what,  798. 

of  estate  devised   in  trust  for  sale,   rights  of  tenant   for   life  and 
remainderman  to,  58. 
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BENTS  AND  PKOFITS— continued. 

purchaser  entitled  to,  as  from  date  of  completion,  542,  543,  561. 
evicted  may  recover  as  damages,  675. 

under  prior  title  must  account  for  what,  798,  799. 
where  he  stands  in  a  fiduciary  position,  798, 

799. 

from  Court  entitled  to,  from  what  date,  1000,  1001. 
in  possession  liable  to  account  for,  when,  448. 
must  account  for,  on  sale  being  set  aside,  692. 
of  infant's  estate,  must  account  for  what,  799,  800. 
with  notice  of  charitable  trust  liable  for,  from  purchase, 

712. 

receipt  of,  by  purchaser  in  child's  name  may  rebut  advancement,  830. 
trustee  purchaser  must  account  for,  44. 
vendor  entitled  to,  till  time  for  completion,  268,  561. 
in  possession  must  account  for,  543,  562. 

in  special  case,  for  what  he  might  have  received,  543. 
may  have  to  pay  interest  on,  543,  561. 

REPAIRS.    And  see  EXPENDITURE. 

agreement  for,  if  not  collateral,  must  be  in  writing,  209. 

not  specifically  enforceable,  879. 

execution  of,  by  tenant,  how  far  part-performance,  890. 
joint  tenant  has  lien  for,  818,  819. 
liability  for,  in  chancel  is  defect  in  title,  112,  938. 
mis-statement  as  to,  may  be  subject  for  compensation,  134,  n.  (q). 
person  claiming  under  fraudulent  deed  allowed  for  what,  799. 

invalid  deed  allowed  for  what,  799. 
purchaser  allowed  what,  as  damages  on  contract,  844. 

in  possession,  allowed  for  what,  on  rescission,  447,  448. 
on  eviction  allowed  for  what,  798. 

by  Crown,  not  allowed  for,  1027,  1028. 
on  sale  being  set  aside  allowed  for  what,  682. 
vendor  in  possession,  duty  of,  to  execute,  562. 

REPEAL, 

of  merely  declaratory  Act,  effect  of,  243,  244. 

REPRESENTATION.    See  AGENT;  DECEIT;  MISREPRESENTATION. 
as  to  nature  of  covenants  must  not  be  misleading,  90. 
enforced  by  injunction,  650,  n.  (^). 
erroneous,  though  innocent,  may  be  ground  for  setting  aside  family 

arrangement,  626. 

of  agent  binds  principal,  how  far,  85,  86,  843. 
previous,  execution  of  agreement  affects,  how  far,  102. 

REPRESENTATIVES, 

of  lunatic  may  set  aside  his  purchase,  when,  28. 
of  purchaser  can  enforce  his  contract,  when,  882. 

contract  enforceable  against,  887. 
of  vendor  can  enforce  his  contract,  when,  882. 
contract  enforceable  against,  883. 
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REPRESENTATIVES— continued. 
personal, 

assents  by,  under  Administration  of  Estates  Act,  1925... 529,  530. 

conveyance  to,  where  there  are  two  or  more,  886. 

death  duties,  responsibility  for,  1067. 

powers  of,  under  Administration  of  Estates  Act,  1925... 56,  529. 

purchaser  of  settled  land  from,  assumptions  of,  530. 

of  vendor  can  convey  under  contract  enforceable  against  heir. 
524. 

purchase  of  estate  by,  voidable,  33,  34. 
real,  of  purchaser,  rights  of,  to  have  purchase-money  paid  out  of 

personal  estate,  276,  277. 
real  and  personal, 

action  by  which,  for  damages  on  covenant  for  title,  674. 

of  vendor,  events  subsequent  to  his  death  do  not  affect,  275,  276. 

RE-PU&CHASE, 

of  superfluous  lands,  who  has  right  of,  634  et  seq. 
right  of,  in  vendor  does  not  constitute  mortgage,  696. 

mortgagor  may  reserve,  on  sale  of  equity  of  redemption  to 

mortgagee,  696,  697. 
must  be  exercised  strictly,  697. 
test  to  be  applied  to  agreements  for,  697. 

REPUTATION, 

advertisement  of  sale  may  be  evidence  of,  as  to  boundaries,  810. 
evidence  of,  admissible,  though  unsupported  by  proof  of  usage,  315. 
by  declarations,  343,  344. 
failure  of  issue,  admissible  as,  343,  344. 
marriage,  admissible  as,  337. 
must  be  that  of  persons  having  competent  knowledge, 

314. 
notice  from,  how  far  imputed,  738. 

REQUISITIONS.     And  see  OBJECTIONS. 

acceptance  of,  after  time  is  waiver  of  condition,  436. 
answer  to,  necessary  to  give  right  of  rescission,  160,  162. 
as  to  conveyance,  159,  160. 

distinguished  from  "as  to  title,"  160,  161. 
rescission  for,  precludes  vendor  from  specific  per- 
formance, 439. 

should  be  made  at  once,  438. 
as  to  exercise  of  power  of  attorney,  308. 
as  to  title,  160,  161,  162. 

dependent  on  acknowledged  deed,  312. 
distinguished  from  "as  to  conveyance,"  160,  161. 
as  to  undisclosed  incumbrance,  299. 
for  concurrence  of  necessary  parties,  439. 
for  document  dated  before  commencement  of  title,  296. 
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REQUISITIONS— con  tinned. 

for  entry  of  bankruptcy  proceedings  as  of  record,  316. 

for  evidence  of  steward's  handwriting  on  copyright  assurances,  306. 

for  judicial  construction  of   will,  439. 

for  proof  by  attesting  witness  of  execution  of  deed,  309. 

for  proof  of  will  disputed  by  heir,  327,  328. 

for  search  in  Land  Eegistry,  1018. 

frivolous,  danger  of,  438. 

insistence  on,  what  is,  160. 

motive  for,  not  considered  by  Court,  440. 

time  for  sending  in,  condition  as  to,  158,  159. 

not  binding  where  defects  are  concealed,  159. 
time  for  withdrawing,  condition  for  rescission  should  state,  160. 
vague  and  fishing,  need  not  be  answered,  326. 
waiver  of  all  except  one,  effect  of,  440. 
withholding  fatal,  may  be  ground  for  refusing  costs,  438. 


KE-SALE, 

attempted,  when  acceptance  of  title,  442. 

condition  as  to  right  of,  164. 

costs  of,  not  allowed  to  purchaser  as  damages  on  contract,  845,  846. 

on  sale  by  Court,  not  allowed  for  bad  title  till  discharge  of  purchaser. 

994. 

order  for,  where  purchaser  from  Court  fails  to  complete,  1007,  1008. 
order  made  on  what  terms  against  trustee  purchaser,  45. 
pending  action  for  specific  performance,  when  restrained,  955. 
purchaser  may  enforce  production  of  title-deeds  upon,  418. 
right  to,  and  to  damages,  exists  independently  of  condition  for,  164. 
vendor  cannot  after,  sue  for  original  purchase-money,   164,  165. 
may  claim  damages  for  deficiency  upon,  164,  165. 
need  not  account  for  surplus  on,  165. 

RESCISSION, 

agent  for  purchase  selling  his  own  property  entitles  principal  to. 

43,  n.  (w). 

alterations  may  preclude  purchaser's  right  to.  448. 
alterations,  purchaser  liable  for,  on,  448. 
before  and  after   completion,  grounds  for  distinguished,  680. 

costs  of  litigation,  162,  163. 
by  purchaser  in  possession  under  paramount  title  does  not  require 

formal  entry  by  him,  447. 
condition  for, 

action  for  specific  performance  is  evidence  of  intention  not  to 

enforce,  161. 
applies  to  case  for  compensation,  how  far,  163,  928. 

objections  on  conveyance,  how  far,  159,  928. 
what  objections,  159,  160. 

authorizes  rescission  after  action  for  specific  performance  <oni- 
menced,  162. 
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RESCISSION— continued. 
condition  for — continued. 
by  vendor,  159. 

form  of,  159,  160. 
where  right  to  rescind  arises,  160. 
elements  necessary  to  give  right  under,  160. 
must  not  be  exercised  arbitrarily,  163. 
not  enforceable,  except  bond  fide,  164. 

if  objection  at  once  waived,  161,  162. 
where  vendor  guilty  of  misrepresentation,  163. 
has  better  offer,  163,  164. 
has  no  title,  163. 
knowingly    sells   defective    title, 

163,   928. 

option  under,  must  be  exercised  in  reasonable  time,  160. 
precludes  purchaser's  right  to  compensation  if  exercised,  928. 
renders  frivolous  requisitions  dangerous,  438. 
waiver  of  right  under,  what  amounts  to,  161,  162. 
default  of  vendor  entitles  purchaser  to,  when,  838,  839. 
defence  to  vendor's  action  on  bill  or  note  for  purchase-money,  858. 
delay,  if  certain,  is  ground  for,  by  purchaser,  436. 
deposit  and  interest,  purchaser  entitled  to,  on,  843. 
expression  of  vendor's  opinion  not  a  ground  for,  93. 
for  illegality  of  contract  gives  purchaser  no  lien,  448,  449. 
for  non-disclosure  of  change  between  offer  and  acceptance,  97,  98. 
for  refusal  to  remove  objections,  434. 

precludes  vendor  from  specific  per- 
formance, 438. 

for  want  of  title  must  be  immediate,  918. 
improvements,  what  allowances  made  for,  on,  447,  448. 
inadequate  consideration,  when  ground  for,  620. 
increase  or  loss  on  estate,  purchaser  cannot  claim  on,  844. 
incumbrances    exceeding   purchase-money   may   be   ground   for,   by 

vendor,  911. 

lien,  how  far  purchaser  has,  on,  448,  449. 
misdescription,    when   ground    for,   after   acceptance   of   title,   305, 

n.  (A), 
misrepresentation  precluding  specific  performance  not  always  ground 

for,  89,  90,  97. 
untrue  to  purchaser's  knowledge  not  ground  for, 

94. 

when  ground  for,  after  completion,  679  et  seq. 
before  completion,  100,  680. 

notice  of,  by  purchaser  must  be  reasonable,  160,  434. 
order  for,  may  be  made  on  V.  &  P.  summons,  961. 
possibility  of  discovery  by  purchaser  no  defence  to  action  for,  135, 

136. 

puffing  statement  not  ground  for,  92,  93. 
purchaser  in  possession  after,  is  either  tenant  at  will  or  trespasser, 

853. 
liable  to  occupation  rent,  448,  853. 
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RESCISSION — continued. 

purchaser  obtaining  order  for,  may  follow  purchase-money,  683. 
reasons  for,  need  not  be  stated,  164. 
tenancy  at  will  of  purchaser  determined  by,  852,  853. 
undue  advantage  may  entitle  party  imposed  on,  to,  619. 
waiver  of  right  of,  98. 
when  right  to,  arises,  on  requisition,  160. 
lost,  161. 

RESEEVATION, 

of  easement  on  conveyance,  must  be  express,  490. 

of  light  implied  on  sale  by  common  owner  of  house  and  land,  365, 

366. 

must  be  express,  366,  490. 
not  implied  on  sale  by  common  owner  of  land  adjoining 

house,  365. 

of  minerals,  does  not  affect  right  of  support  to  surface,  384. 
includes  right  to  sink  shafts,  165,  n.  (y). 
leaves  vacant  space  in  grantor,  386. 

except  in  copyholds,  386,  387. 
under  Inclosure  Act,  effect  of,  385. 

S.  L.  Act,  1925... 66. 

of  necessary  easement  implied  in  conveyance,  487. 
of  right  of  fishing  reserves  all  the  grantor's  right,  392. 
of  way  of  necessity  implied,  372,  486. 

is  really  re-grant,  372,  n.  (o). 
re-grant  and,  distinguished,  490,  491. 
right  of  sporting  is  not  subject  of,  490. 
what  is  proper  subject  of,  490. 

EESEEVED  BIDDING.    See  BIDDING. 

EESIDENCE, 

intention  to  use  property  as  a,  makes  time  essential,  how  far,  429, 

430. 
purchaser  of,  pays  interest  for  delay,  though  out  of  possession,  542. 

EESIGNATION, 

of  office  or  trust  does  not  enable  trustee,  &c.  to  purchase,  42. 

RESTOEATION, 

by  purchaser  of  altered  premises,  when  compelled,  448. 

RESTEAINT  ON  ANTICIPATION.    See  ALIENATION. 
EESTEICTIVE  COVENANTS.    See  COVENANTS. 

RESTRICTIVE  WOEDS, 

in  covenants  for  title,  effect  of,  665,  673. 

RESTS, 

directed  against  purchaser,  on  reconveyance  for  his  fraud,  682,  683. 
not  directed  against  purchaser,  on  eviction  under  prior  title,  798. 
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RESULTING  TRUST.    And  see  ADVANCEMENT. 
advancement  distinguished  from,  825  et  seq. 
conveyance  in  groundless  fear  of  indictment  raises,  831. 
to  one  joint  purchaser  raises,  822,  823. 
to  stranger  raises,  822,  823. 
not   within   Stat.    of  Frauds    (now  replaced   by   L.    P.    Act.   1925, 

s.  53  (1)),  822. 

on  purchase  in  name  of  stranger  may  be  rebutted,  832. 
parol  evidence  as  to  payment  admissible  to  prove,  823,  824. 
presumption  of,  how  rebutted,  823,  824. 

rebutted  by  evidence  of  intention  that  survivor  shall  take  beneficially. 
823. 

RETAINER, 

notice  to  solicitor  before,  does  not  affect  client,  758  et  seq. 

RETENTION, 

of  abstract,  how  far  waiver  of  delay,  302,  435,  436. 
of  deeds  by  vendor,  how  far  notice,  721,  722,  753. 

not  good  as  against  purchaser.  607. 

of  incumbrances  out  of  unpaid  purchase-money,  525,  685. 
of  possession  by  purchaser,  may  be  acceptance  of  title,  446. 

tenant,  how  far  part  performance,  890,  892. 
oi  rent  by  tenant  gives  him  no  title  against  reversioner.  404. 

RETRACTION, 

of  bidding,  allowable  till  fall  of  hammer,  122. 

condition  against  allowing,  how  far  good,  122. 

RETURN.  And  see  DEPOSIT. 

of  deposit,  on  rescission  by  vendor,  434. 
when  ordered.  858  et  seq. 

REVERSION, 

assignment  of  benefit  of  contract  for  sale  of,  is  chose  in  action,  857, 

n.  (a). 
conveyance  of, 

by  married  woman  by  acknowledged  deed,  514,  516. 

by  married  women  under  M.  W.  P.  Act,  516. 

on  lease  not  under  seal  does  not  preclude  lessor  from  suing  on 

covenants,  694. 

equitable  vendor  of,  is  trustee  of  legal  estate  for  purchaser,  525. 
inadequacy  of  consideration, 

alone  sufficient  to  set  aside  sale  of,  under  old  law,  621  et  seq. 
defence  to  specific  performance,  how  far,  944. 
family  arrangement  not  within  rule  as  to,  625. 
not  now  sufficient  per  se  to  set  aside  sale  of,  626  et  seq. 
test  of,  626. 

what  interests  are  within  rule  as  to,  621  et  seq. 
light,  right  to,  acquired  against  leasehold  is  good  against,  361. 
on  lease,  purchaser  of,  how  far  liable  for  nuisance,  810. 
purchaser  need  not  accept,  instead  of  estate  in  possession,  936. 

of  lease  with  notice  of  charge  cannot  merge  lease  in,  769. 
of,  may  be  bound  to  recognize  user  as  easement,  810,  811. 
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REVERSION — continued. 

purchaser  of,  rights  of,  for  breaches  ot  covenant, 
may  bring  action  for  past,  693,  694. 
allegations  necessary  in  claim,  693. 
even  where  he  has  bought  part  only,  693. 
may  not  enter  for  past,  693,  694. 
merger  of  term  in  part  of  reversion  does  not  preclude  in  respect 

of  other  part,  693. 
on  lease  not  under  seal  does  not  prevent  lessor  from  suing,  694- 

may  sue  for  use  and  occupation,  694. 
sale  of, 

abstract  on,  must  show  what  title,  293. 

accruing  rents  belong  to  purchaser  on,  691. 

apportionment  of  rents  on,  right  of  purchaser  to,  692. 

disclosure  of  health  of  c.  q.  v.  necessary  on,  90. 

dropping  of  lives  enures  for  purchaser's  benefit  on,  269. 

in  consideration  of  annuity,  waiver  of  lien,  when  presumed  onr 

610. 

interest  payable  from  date  of  contract  on,  546. 
misstatement  of  age  of  o.  q.  v.  may  be  fatal  to,  139. 
not  within  32  Hen.  VIII.,  as  a  pretenced  title,  245. 
notice  of  lease  on,  how  far  notice  of  right  of  pre-emption,  210. 

211. 

on  incalculable  contingency  not  readily  set  aside,  623. 
onus  of  supporting  is  on  purchaser  generally,  621,  628. 
right  and  remedy  as  to,  distinguished,  632,  633. 
right  to  avoid,  how  lost,  632. 
sub-purchaser  with  notice,  not  protected,  624. 
succession  duty,  contract  for,  should  provide  for,  1048. 

purchaser  must  covenant   to  pay,  when,  502. 
time  is  essential  on,  429. 
to  prejudice  remainderman,  61. 
to  tenant,  destroys  covenants  in  lease,  695. 
want  of  right  of  distress,  is  defect  in  title  on,  110. 
severance  of,  destroys  right  of  distress  for  past  rent,  691 . 

effect  of  apportionments  of  rents  on,  130. 
succession  duty,  liability  for,  on  purchase  of,  1058,  1059. 
surrender  of,  effect  of,  under  L.  P.  Act,  1925,  s.  139... 695. 
trustees  for  sale  must  sell  promptly,  57. 
voluntary  assignment  of,  not  enforceable,  782,  n.  (y). 
wife's  legal,  in  leaseholds  assignable  by  husband,  11. 

REVERSIONER.    And  see  REVERSION;  REMAINDERMAN. 
acquiescence  of  tenant  for  life  did  not  bind,  718,  719. 
allowed  to  bid  on  sale  by  Court,  984. 
o.  q.  t.  may  assent  to  purchase  by  trustee,  48. 
concurrence  of  tenant  for  life  with,  renders  ?ale  valid,  622. 
confirmation  of  voidable  sale  may  be  inoperative,  621. 
entitled  also  to  particular  estate,  time  runs  against,  403,  404. 
even  though  no  merger  takes  place,  403. 

D. — VOL.    II.  t"» 
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BE  VEESIONER— continued . 

receipt  of  rent  by  wrongful  claimants,  affects  rights  of,  how  far,  404. 
registration  of  assignment  of  unregistered  lease  gives  no  title  against, 

734. 
right  of,  accrues  on  possession,  403. 

even  though  he  have  waived  forfeiture,  403. 

or  been  in  possession  prior  to  particular  estate,  403. 
rights  of,  not  reserved  in  acquisition  of  easement  of  light,  360,  361 . 
three  years  beyond  prescriptive  period  allowed  to  upset  easements, 

394. 
time  does  not  run  against  c.  q.  t.,  while  he  is,  47. 

EEVOCATION, 

of  agenfs  authority,  190,  841. 

may  be  made  before  contract  is  binding,  190. 
of  creditor's  deed  allowed  on  what  principle,  784. 
of  licence,  grantor  should  give  notice  of,  201. 
of  offer  before  acceptance,  231,  232. 
of  power  of  attorney,  evidence  negativing,  how  far  necessary,  308, 

513. 
power  of,  in  voluntary  settlement, 

absence  of,  may  be  ground  for  setting  aside,  786. 

what  persons,  claiming  under,  must  prove,  787. 
solicitor  should  consult  settlor  as  to  insertion  of,  786. 

EIGHT  OP  ENTEY.    See  ENTRY. 

EING-FENCE, 

misdescription  of  land  as  being  in,  whether  subject  for  compensation, 
568. 

EIPAEIAN  OWNEE, 

accretions  from  action  of  river  belong  to,  333. 

action  against  grantee  from,  by  lower  proprietors  will  lie,  375,  376. 
from,  form  of  relief  in,  376,  n.  (7c). 
from,  will  not  lie  if  no  injury  proved,  376. 
bed  of  river  belongs  to,  how  far,  331,  380. 
cannot  grant  use  of  water,  375. 
lakes,  rights  of,  on,  375,  n.  (/). 
loss  by  encroachment  of  river  falls  on,  333. 
may  fish  water  adjoining,  375. 
may  use  stream,  375. 

for  irrigation,  how  far,  376. 
not  so  as  to  injure  lower  owners,  376. 
navigable  river,  right  to  user  of,  375,  n.  (/). 

user  of,  by,  is  subject  to  public  right  of  navigation, 

380. 

on  canal  has  no  right  to  water,  380. 

rights  of,  against  public  body  under  statutory  powers,  375,  n.  (/). 
who  is,  375,  n.  (y). 
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EIVER.    And  see  RIPARIAN  OWNER. 

access  to,  right  of,  owner  of  wharf  has  implied,  371,  n.  (^). 
accretions  by  action  of,  belong  to  adjoining  land,  333. 
bed  of,  belongs  to  adjoining  owners,  380. 

passes  under  grant  of  several  fishery,  392. 

weirs,  392. 

deviation  of,  effect  of,  on  right  of  fishery,  333,  n.  (p). 
encroachments  by,  loss  of,  falls  on  land  encroached  upon,  333. 
fishing  in,  belongs  to  adjoining  proprietors,  375. 
navigable,  bed  of,  belongs  to  Crown,  380. 
in  law,  means  tidal,  380. 
public  rights  of  navigation  in,  paramount  to   rights  of 

owners,  380. 

user  of,  by  riparian  owner,  375,  n.  (g). 
pollution  of,  right  of,  how  acquired  and  limited,  377,  378. 
rights  of  owner  of  bed  of,  subject  to  public  rights  of  navigation,  380, 

381. 
tidal,  right  of  fishing  in.    And  see  FISHERY. 

claimable  by  individual  by  grant  or  prescription,  391. 

is  in  the  public,  391. 

may  revert  to  Crown  and  be  granted  out,  391,  n.  (£). 

ROAD.     And  see  WAY. 

access  to,  owner  of  land  adjoining,  has  implied  right  of,  371,  n.  (g). 
assessment  of  compensation   for,  not  being  made,  how  arrived   at, 

929,  n.  O). 

diversion  of,  under  R.  C.  C.  Act  vests  soil  in  proprietor,  370. 
highways,  when,  368,  369.     And  see  HIGHWAY. 
power  to  lay  out,  under  S.  L.  Act,  67. 
private,  purchase  of  part  of,  under  L.  C.  C.  Act,  260. 
sale-plan  showing  intended,  does  not  bind  vendor,  117. 
soil  of  intended  only,  no  presumption  of  vesting  of,  370,  n.  (a). 

is  not  boundary,  but  part  of  property  sold,  371,  n.  (6). 

passes  by  conveyance  of  adjoining  land,  370. 

through  allotments,  presumption  as  to  ownership  of,  332. 

vests  in  adjoining  owners,  370. 

ROMILLY'S  ACT,  1812, 

power  of  Court  to  direct  sale  under,  18. 

ROOT  OF  TITLE.    See  TITLE. 


SALE, 

after  foreclosure,  prevents  action  on  covenants  against  mortgagor, 

808. 

agreement  for.    See  AGREEMENT;  CONTRACT. 
by  Court.    See  SALE  BY  COURT. 
by  executor.     See  EXECUTOR. 
by  trustees.     See  TRUSTEES. 

compulsory  registration  on,  of  freehold  land,  1078. 

leaseholds,   1078. 

45(2) 
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SALE — continued. 

conditions  of,  form  of,  in  contracts  by  correspondence,  210,  n.  (a?), 

222,  231. 

statutory,  1081—1084. 
L.  P.  Act,  1925,  respecting,  121. 

death  duties  as  affected  by,  1057,  1058. 

estate  duty  may  be  raised  by,  1065.  1066. 

excessive,  for  limited  purpose,  64. 

freehold,  of,  compulsory  registration  on,  1078. 

impeaching,  after  conveyance  by  trustees,  140,  n.  (&). 

incompetent  to  sell,  who  are,  20. 

instalments  of  estate  duty  must  be  paid  on,  1065,  1066. 

manner  of,  63  et  seq. 

of  pretenced  title,  illegal,  243. 

of  settled  property,  what  liable  to  succession  duty,  1057. 

power  of.     See  POWER. 

proceeds  of,  under  trust  for  sale,  subject  to  either  legacy  or  succes- 
sion duty,  1055. 

set  aside,  on  what  terms,  628,  631. 

under  power,  does   not  prevent  action  on   covenant  against  mort- 
gagor, 714,  715. 

under  S.  L.  Act,  what  liable  to  succession  duty,  1057,  1058. 

"without  reserve,"  106,  107. 

SALE  BY  COURT,  965—1009. 

abstract,  delivery  of,  may  be  obtained  on  summons,  991. 
how  prepared,  981. 

settled,  983. 

certificate  of  result  of.    See  MASTEE. 
concurrence  of  parties,  how  obtained,  1003  et  seq. 
conditions  of  sale,  form  of,  983. 

how  settled,  981. 
conduct  of.    See  CONDUCT. 
conveyance  on,  how  enforced,  1004,  1005. 

practice  as  to  settlement  of,  1002. 
preparation  and  execution  of,  991 — 1005. 
conveyancing  counsel  is  agent  of  vendor  on,  982. 
covenants  for  title  by  owners  on,  495. 

death  of  purchaser  after  certificate  absolute,  to  whom  estate  con- 
veyed, 991. 

debenture-holders'  actions,  in,  973. 
defective  order,  ground   for  discharging  purchaser,  991,  992. 

title  not  allowed  by  Court,  982. 

delivery  of  title  deeds,  purchaser  should  obtain,  1000. 
highest  bidder  on.     See  BIDDER. 
in  action  for  administration,  965  et  seq. 

affidavit  by  trustees  or  real  representatives,  980. 

limits  of  jurisdiction,  965. 

may  now  be  ordered  before  decree,  965. 

when  not  ordered,  966. 
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SALE  BY  COURT—  continued. 

in  action  for  foreclosure  under  L.  P.  Act,  1925,  s.  91... 968. 

not  immediately  ordered,  970,  971. 
interest  payable  from  what  date,  1000  et  sag. 
jurisdiction  generally  on,  965 — 976. 
leave  to  bid  on.    See  BID. 

when  given  to  mortgagee,  35. 
may  be  made  in  district  registry,  979. 
mortgage  actions,  in,  968. 

mortgagee  consenting  to,  must  produce  title  deeds,  421 . 
not  within  Stat.  of  Frauds  (now  L.  P.  Act,  1925,  s.  40),  988. 
of  mortgaged  property  may  be  ordered  on  summons,  970. 

open  biddings  on, 

abolished  in  what  cases,  989. 
application  for,  when  to  be  made,  989. 
formerly  possible  before  certificate  absolute,  988. 
not  extended  to  sale  by  private  contract,  989. 
power  of  Court  of,  when  exercised,  988,  989. 
what  is,  988. 

order  for,  in  specified  manner,  does  not  authorize  different  method, 

980. 
order  for  payment  in  of  purchase-money,  deduction  ot  rents  and 

profits  not  allowed  on,  1002. 
particulars,  how  prepared,  980. 

settled,  983. 

payment  and  application  of  purchase-money.    See  PURCHASE-MONEY. 
possession  given,  from  what  date,  1000  et  seq. 
public  utility  undertaking,  of,  974. 
reference  as  to  title  on.    See  REFERENCE. 
remedies  where  purchaser  fails  to  complete, 
where  he  is  able  to  pay,  1007. 

bankrupt,  1007,  1008. 
impecunious,  1007. 

re-sale  not  allowed  till  discharge  of  previous  purchaser,  994. 
rights  and  liabilities  of  purchaser, 
after  certificate  absolute,  990,  991. 

discharged  by  improper  conduct  of  vendor,  990. 
liable  to  any  loss  happening  to  estate,  990. 
may  rescind,  when,  1008,  1009. 
may  re-sell  at  profit,  990. 
after  completion, 

compensation  allowed,  when,  1006. 
delivery  of  title  deeds,  order  for,  1005,  1006. 
protected  against  all  parties,  1005  et  seq. 
sub-sale  at  profit  after  certificate  absolute,  effect  of,  988. 
before  certificate  absolute,  effect  of,  988. 
substitution  of  purchaser  allowed  on  what  terms,  990. 
summons  to  proceed  with,  976. 
time  for,  976—986. 
title,  investigation  of,  on,  991—1005.  . 
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trusts,  in  actions  for  execution  of,  967. 
under  L.  P.  Act,  1925,  s.  91... 968. 

discretionary,  971. 

may  be  ordered  out  of  Court,  969. 

not  immediate  in  default  of  appearance,  971. 
where  made,  979,  980. 

SALE  OF  LAND  BY  AUCTION  ACT,  1867, 

effect  of,  on  biddings  on  sale  by  Court,  988,  989. 

on  substitution  of  purchaser  on  sale  by  Court,  990. 
references  to,  188. 
pale  without  reserve  under,  106. 

SALES  OF  REVERSIONS  ACT,  1867... 621,  627,  628,  944,  n.  (c). 

SANITARY  AUTHORITY, 

soil  of  highway  vests  in,  370,  n.  (a). 

SATISFACTION, 

of  breach,  receipt  in,  defence  to  action  on  contract,  869. 

of  equitable  charge,  when  presumed,  322. 

of  Us  pendens,  1021. 

of  mortgage  term,  effect  of,  704. 

SATISFIED  TERMS, 

assignment  of,  unnecessary  under  Act  for  merger  of,  464. 
beneficial  interest  in  charge  and  estate  must  be  merged   in   same 

person,  465. 

title  to,  how  to  be  abstracted,  289. 
what  estates  are  within  Act  for  merger  of,  289,  464,  465. 

SATISFIED  TERMS  ACT,  1845  (see  now  L.  P.  Act,  1925), 
merger  under,  464. 

SCHEME, 

building,  intention  of,   when  implied,  646. 

SCHOOL, 

restrictive  covenants  as  to,  655. 

SCHOOL  SITES  ACTS, 

infant  may  convey  under,  3,  n.   (/). 
limited  owner  may  sell  under,  10,  n.  (d). 

SEA, 

estuaries,  bed  of,  belongs  to  Crown,  381,  382. 

up  to  level  of  medium  high  water,  382. 
estuaries  of,  right  of  fishing  in.     Sac  FISHING. 

SEAL, 

Central  Office,  evidence,  313,  315,  316. 

contract  by  corporation  must  generally  be  under  common,  238. 
want  of,  on,  effect  of,  238. 
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SEAL — continued. 

contract  under,  agent  is  personally  liable  upon,  839. 

secut,  if  not  under  seal,  839. 
must  be  released   by  deed  under  seal,  854,  n.  (y), 

869. 

purchaser  may  rescind  on  vendor's  default,  837. 
corporation  may  execute  memorial  by,  587,  n.  (*). 
deed,  to,  signing  required  as  well  as,  512. 
dispensed  with,  when,  239. 

not  consideration  for  purpose  of  specific  performance,  944,  n.  (y). 
on  deed  may  be  presumed,  when,  322,  323. 

SEARCHES, 

absolute  title,  leaseholds  with,  under  L.   R.  Act,   1925... 1048. 
acknowledgment  by  married  woman,  1038. 
advised  by  counsel,  solicitor  need  not  go  beyond,   1018,  1019. 
annuities,  1022. 

as  land  charges,  1029,  1030,  1033. 

assent  by  personal  representatives,  endorsement  of  notice  of,  1015. 
attorney,  powers  of,  1037. 
bankruptcy  incurred  before  1926... 1023,  1024. 
petition,  1020. 

trustee  in,  title  of,  when  displaced,   1044. 
Bedford  Level,  property  in,  1037. 
boundary  walls,  ownership  of,  1012. 

certificates,  official,  under  L.  R.  Act,  1925... 1041,  1042. 
Charges  Register  under  L.  R.  Act,  1925... 1038,  1039. 
company,  charge  created  by,  1036. 

mortgage  created  by,  1036. 

winding-up  of,  1035,  1036. 
copyholds,  enfranchised,  1016,  1037. 
costs  of  premature,  vendor  liable  for,  when,  1049. 

unnecessary,  solicitor  liable  for,  1051. 
covenants,  restrictive,  undisclosed,  1051. 
creditor,  judgment.    See  JUDGMENT  CREDITOR. 
Crown  debts,  1027,  1028. 
custody  of  title  deeds,  1015. 
deeds,  disentailing,  by  married  women,  1038. 
of  arrangement,  1019,  1024,  1028,  1029. 
title,  custody  of,  1015. 

disentailing  deeds  by  married  women,  1038. 
discharge  of  writs  and  orders,  1028. 
drainage,  right  of,  1014. 
easement,  equitable,  as  land  charges,  1032. 

undisclosed,   1014. 

ecclesiastical  benefice,  judgment  not  a  charge  on,  1024. 
enfranchised  copyholds,  1016,   1037. 
equitable  easements  as  land  charges,  1032. 

expenses  of.  when   recoverable  by  purchaser  in  action  for  damages, 
844. 
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fences,  ownership  of,  1012. 

foreclosure  suit,  judgment  creditor  not  necessary  party  to,  1025. 

freeholds,  outgoings  in  case  of,  1014. 

with  possessory  title  under  L.  E.  Act,  1925...  1047. 
qualified  title  under  L.  R.  Act,  1925.. .1047. 
general  equitable  charges  as  land  charges,  1031,  1032. 
incumbrances  on  register  under  L.  II.  Act,  1925,  what  can  be  entered 

as,  1043,  1044. 
index  map  at  Land  Registry,  1038. 
of  entries  in  registers,  1019. 
under  L.  R.  Act,  1925,  various  kinds  of,  1039. 
indorsements  on  probates,  1015. 
inland  revenue  charges  as  land  charges,  1032. 
inspection  of  register   under  L.  R.   Act,  1925. ..1040,   1041. 
judgment  a  charge  on  municipal  lands,   1024. 
against  former  owners,  1026,  1027. 
creditor,  extent  of  priority  obtained  by,  1024,  1025,  1026. 

not  necessary  party  to  foreclosure  suit,  1025. 
not  a  charge  on  ecclesiastical  benefice,  1024. 
Kingston-upon-Hull,  property  in,   1037. 
land  charges,  classes  of,  1029  et  scq. 

register  of,  1019. 

L.  R.  Act,  1925,  where  land  is  registered  under,  1038 — 1049. 
Land  Registry,  searches  at,  1017  et  seq. 

what  registers  are  kept  at,  1019. 
leases,  perpetually  renewable,   1017. 
leaseholds  under  L.  R.  Act,  1925... 1047,  1048,  1049. 
licensed  premises,  matters  affecting  licence  of,   1013. 

register  of,  1036. 
light,  right  of,  1014. 

limited  owners'  charges  as  land  charges,  1031,  1032. 
Us  pendens,  1019,  1020,  1021,  1022. 
local  deeds  registries,  property  in,  1037. 

exempt  under  L.  R.  Act,  1925...  1049. 
local  land  charges,  1033,  1034. 
manorial  incidents,  existence  of,  1016. 

rights,  existence  of,   1016. 
map,  index,  at  Land  Registry,  1038. 
married  woman,  acknowledgment  by,  1038. 

disentailing  deed  by,   1038. 
settlement  by,  1010. 
Middlesex,  property  in,  1037. 

exempt  under  L.   R.  Act,  1925...  1049. 
mines,  title  to,  1046. 
minerals,  title  to,  1046. 

minor  interests  under  L.  R.  Act,  1925... 1046. 
money,  principal,  as  a  land  charge,  1029,  1030. 
mortgages  as  land  charges,  1031,  1032. 
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municipal  lands,  judgment  a  charge  on,  1024. 

necessity,  way  of,  1014. 

notice  of  a  charge,  a  physical  fact  amounting  to,  1015,  1016. 

of  assent  by  personal  representatives,  endorsement  of,  1015. 
priority,  protection  obtained  by,  under  L.  R.  Act,  1925...  1050. 
registration  under  L.  C.  Act,  1925,  as  constituting,  1035. 
notices  in  regard  to  property,  1014. 
official  certificates  under  L.  E.  Act,  1925... 1041,  1042. 
orders,  receiving,  1020,  1023. 
outgoings  in  case  of  freeholds,  1014. 
overriding  interests  under  L.  R.  Act,  1925. ..1045. 
pending  actions,  1019,  1020,  1021,  1022. 
perpetually   renewable  leases,   1017. 

personal  representatives,  endorsement  of  notice  of  assent  by,  1015. 
personalty,  trustees  on  purchase  of,  1010,  1011. 
petition,  bankruptcy,  1020. 

physical  fact  amounting  to  notice  of  a  charge,  1015,  1016. 
possessory  title,  freeholds  with,  under  L.  R.  Act,  1925... 1047. 
leaseholds  with,  under  L.  R.  Act,  1925...  1048. 
powers  of  attorney,  1037., 

principal  money  as  a  land  charge,  1029,  1030. 

priority  notice,  protection  obtained  by,  under  L.  R.  Act,  1925... 1050. 
probates,  indorsement  on,  1015. 
profits  a  prendre,  undisclosed,  1015. 
property  register  under  L.  R.  Act,  1925... 1038,  1039. 
proprietorship  register  under  L.  R.  Act,  1925... 1038,  1039. 
protection   of  purchaser   where  entry  not  made  on   register  under 

L.  R.  Act,  1925...  1042,  1043. 
public  index  maps,   1038. 
puisne  mortgages  as  land  charges,  1031,  1032. 
purchaser,  protection  of,   where  entry  not  made  on  register  under 

L.  R.  Act,  1925...  1042,  1043. 

qualified  title,  freeholds  with,  under  L.  R.  Act,  1925... 1047. 
leaseholds  with,  under  L.  R.  Act,  1925... 1048. 
receiving  orders,  1020,  1023. 
register, 

charges  register  under  L.  R.  Act,  1925... 1038,  1039. 

deeds  of  arrangement  affecting  land,  of,  1019. 

index  of  entries  in,  1019. 

inspection  of,  under  L.  R.  Act,  1925... 1040,  1041. 

land  charges,  of,  1019. 

pending  actions,  of,  1019. 

property,  under  L,.  R.  Act,  1925...  1038,  1039. 

proprietorship,   under  L.    R.   Act,   1925.. .1038,   1039. 

writs  and  orders  affecting  land,  of,  1019,  1023. 
registry,  land.    See  LAND  REGISTRY. 

release  of  part  of  land  charged,  judgment  not  affected  by.  1026. 
renewable  leases,  perpetually,  1017. 
rent  as  a  large  charge,  1029,  1030. 
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Bent,  &c.  Restrictions   Acts,  1920 — 1925,  whether  premises  subject 

to,  1013. 

representatives,  personal.    See  PERSONAL  REPRESENTATIVES. 
restrictive  covenants  as  land  charges,  1032. 

undisclosed,  1015. 
right  of  drainage,  1014. 

light,  1014. 

roads,  ownership  of,  1012. 
sale  by  Court,  on,  1002. 
settlement  by  married  woman,  1010. 
sheriff's  return,  effect  of,  1025. 

solicitor,  liability  of,  for  omitting  to  make  searches,  1018,  1019. 
steward's  fees,  amount  of,  1016. 
tenancy,  nature  of  a,  1013. 
time  for  making,  1049,  1050. 
title  deeds,  custody  of,  1015. 
town  planning  schemes  as  land  charges,   1034. 
trustee  in  bankruptcy,  title  of,  when  displaced,  1044. 
trustee  on  purchase  of  personalty,  1010,  1011. 
undisclosed  easements,  1014. 

restrictive  covenants,  1015. 
winding-up  of  company,  of,  1035,  1036. 
walls,  boundary,  ownership  of,  1012. 
way  of  necessity,  1014. 
woman,  married.    See  MARRIED  WOMAX. 
writs  and  orders  affecting  land,  register  of,  1019,  1023. 

discharge  of,   1028. 
Yorkshire,  land  charges  in,  1033. 
property  in,  1037. 

exempt  under  L.   R.  Act,  1925...  1049. 

SEASHORE.     See  FORESHORE. 

SECRET, 

bargain   by  agent  for  his  own   benefit,  820. 

purchase  by  trustee  or  agent,  primd  facie  fraudulent,  42. 

trust,  equitable  mortgagee  bound  by,  710. 

SECURITY.     And  see  MORTGAGE. 

agent  cannot  accept  for  deposit,  195. 

for  goods  bought  to  re-sell  to  raise  money,  supported,  629. 
mortgagor  obtaining  order  for  sale  must  give,  what,  968,  969. 
personal,  of  infant,  void,  27. 

vendor  taking,  does   not  waive  lien,  608. 
unless  intention  clear,  609. 

security  itself  the  consideration,  609. 
railway  company  before  entry  must  give  what,  451. 
real,  power  to  invest  in,  does  not  authorise  purchase,  80,  81. 
vendor  refusing  to  convey  may  sue  on,  856,  857. 


INDEX.  1319 

SEISIN, 

benefit  of  covenants  for  title  run  with,  661  «t  teq. 
covenant  for,  how  broken,  664  et  seq. 
presumption  of, 

continuance  of,  334. 

from  acts  of  possession,  331,  746,  747. 

from  grant  of  annuity,  331. 

leases  and  receipt  of  rent  thereunder,  331. 

from  receipts  of  rent  given  to  occupiers,  331. 

livery,  validity  of,  331. 

mere  personal  occupation  insufficient  to  raise,  331. 
recital  of  vendor's,  how  far  an  estoppel,  689. 

SEPARATE  DEED, 

covenants,  when  to  be  entered  into  by,  499. 

purchaser  can  require  outstanding  estates  to  be  got  in  by,  whether, 
460. 

SEPARATE  ESTATE, 

concurrence  of  husband  in  conveyance  of,  unnecessary,  13,  468. 

settlement   of,  does   not  make   it   good, 

774. 

in  fund  under  L.  C.  C.  Act,  petition  for  payment  out  of,  578,  579. 
interposition  of  trustees  unnecessary,  514. 
married  woman, 

bill  of  exchange  payable  to,  whether  notice  that  it  binds,  queer*, 

752. 

entitled  to  estate  bought  by  her  husband  with,  834. 
L.   P.  Act,  1926,  s.  170,  as  affecting  trust  estates  of,   14. 
may  bind,  by  acquiescence,  49. 

when   restrained  from  anticipation,  49. 
by  contract,  28,  29. 
may  contract  to  extent  of,  29. 
may  dispose  of,  as  if  feme  sole,  14. 
trust  estates  may  be  held  by,  14. 

subject  to  restraint,  not  liable  to  replace  other  separate  estate  fraudu- 
lently disposed  of,  49,  50. 

under  Act  of  1870.    See  MARRIED  WOMEN'S  PROPERTY  ACTS. 
under  Act  of  1882.    See  MARRIED  WOMEN'S  PROPERTY  ACTS. 

SEPARATION, 

ante-nuptial  settlement  contemplating,  void,  243. 
deed,  indemnity  to   husband  in,  good   consideration   for,   773. 
judicial,  effect  of,   on  contracting  capacity  of  married  woman,  29. 
voluntary,  child  born  during,  legitimate,  335. 

SET-OFF, 

of  costs,  occasioned  by  withholding  fatal  objection,  438. 
of  deposit  against  damages  for  deficiency  on  re-sale,  164. 

in  account,  not  open  to  purchaser,  195. 
of  interest  on  mortgage  against  that  on  purchase-money  on  purchase 

by  mortgagee,  546,  647. 
on  payment  to  agent  not  allowed,  573. 
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SETTLEP  ESTATES  ACTS, 

exercise  of  powers  under,  by  committee  of  lunatic,  10. 

in  spite  of  restraint  on  alienation,  12,  13. 
lunatic,  committee  of,  may  exercise  powers  under,  10. 
•ale  under, 

for  building  purposes,  67. 

of  minerals  and  surface  apart,  66. 

SETTLED  LAND, 

expenditure  upon,  does  not  satisfy  covenant  to  pay  money  to  trustees, 

836. 

legal  estate  in,  when  it  vests  in  statutory  owner,  418,  419. 

tenant  for  life,  418,  419. 
on  sale  of,  liability  to  succession  duty,  how  effected,  1057,  1058. 

trustees  how  far  entitled  to  retain  settlement,  532. 
registration  of,  in  name  of  tenant  for  life,  1071. 
specific  performance  of  contract  relating  to,  883. 
tenant  for  life  of,  powers  of,  29,  n.  (/),  75. 

SETTLED  LAND  ACTS.    And  see  TRUSTEES  FOR  PURPOSES  OF  SETTLED 

LAND  ACT. 

application  of  money  in  Court  under  L.  C.  O.  Act,  under,  578. 
married  woman,   restraint  on  anticipation  does  not  affect,  under, 

12,  13. 
order  under  s.  63  of  the  S.  L.  Act,  1882,  must  be  registered  as  lit 

pendens,  1022. 

powers  under,  inalienable,  72. 
purchaser,  protection  of,  under,  63. 

sale  under,  discharges  land  from  succession  duty,  1057,  1058. 
immediate  where  trust  executory,  58. 
of  minerals  and  surface  apart,  66. 
tenant  for  life  under, 

cannot  lease  to  himself,  31,  41. 

consent  of,  when  necessary,  70,  71. 

covenants  by,  on  sale,  496. 

dealings  with  estate  by,  31. 

legal  estate  vests  in,  when,  418,  419. 

may  convey  free  from  term,  when,  293. 

may  develop  estate  as  building  land,  67. 

may  lease  surface,  &c.  minerals  separately,  66. 

must  sell  at  best  price,  75. 

powers  of,  infant,  by  whom  exerciseable,  4. 

lunatic,  by  whom  exerciseable,  10. 

married  woman,  exerciseable  without  her  husband, 

469. 

not  affected  by  restraint  on  anticipation,  12,  13. 
not  assignable,  72. 
titles  acquired  under,  not  to  be  affected  by  constructive  notice, 

750. 
trustee  for  all  parties  interested  under  the  settlement,  41,  51,  62. 
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SETTLEMENT.     And  see  VOLUNTARY  SETTLEMENT. 

advance  to  trustees  of,  is  for  benefit  of  persons  interested  under,  827. 
affidavit  of  no,  necessary  on  petition  by  married  woman  for  payment 

out,  579. 

alleged  not  to  affect  title  does  not  fix  purchaser  with  notice,  742. 
ante-nuptial, 

children  not  parties  may  sue  on,  777. 

contemplating  future  separation  void,  243. 

decree  of  nullity,  effect  of,  on,  776,  777. 

how  far  voluntary  as  to  limitations  to  collaterals,  777  et  »eq. 

in  consideration  of  invalid  marriage,  bad,  776. 

invalid  on  one  side,  does  not  raise  election,  775. 

may  be  fraudulent,  781. 

not  voluntary,  774. 

by  infant,  2.     And  see  INFANTS'  SETTLEMENT  ACT. 
concealment  of,  by  married  woman,  may  postpone  her  to  purchaser, 

716. 

consideration  for,  may  be  past,  781. 

contract  for,  of  future  interest,  how  voidable  in  bankruptcy,  795,  796. 
covenant  for, 

may  create  lien  on  after-acquired  lands,  836. 

not  satisfied  by  purchase  of  unsuitable  property,  836. 

payment  to  trustees  of,  not  satisfied  by  expenditure,  836. 

presumed  to  be  performed  by  purchase,  835. 
family,  set  aside  where  motive  innocent  but  erroneous  representation, 

626. 
funds  of  one,  transferred  to  make  good  breach  in  another,  belong  to 

latter,  700. 
in  favour  of  creditors  and  for  specified  persons,  distinguished,  784. 

revocation  of  former,  allowed  on  what  principle,  784. 
inquiries  as  to,  on  sale  by  married  woman,  1010. 
marriage, 

covenants  on  sale  by  person  claiming  through,  494. 

not  affecting  property,  vendor  need  not  produce,  not  in  his  pos- 
session, 326. 

owner  of  estate  under,  may  compel  production  of  title  deeds,  418. 
parties  to  sue  on  ante-  and  post-nuptial,  are  different,  777. 
post-nuptial, 

concurrence  of  stranger  in,  to  pay  settlor's  debts  is  for  benefit 
of  family,  773. 

in  consideration  of  loan  is  not  fraudulent,  781. 

notice  of,  notice  of  ante-nuptial  agreement  for,  744. 

parties  to,  can  alone  enforce  it,  777. 

should  recite  articles,  475. 

voluntary,  when,  772. 
postponement  of,  to  prior  mortgage,  through  negligence  of  tru-tn  . 

705,  706. 
trustees  of, 

liable  for  documents  of  title, 

not  entitled  lo  retain  on  sale  under  trust  for  sale,  582. 
purchaser  must  covenant  to  produce,  582. 
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SETTLEMENT  ESTATE  DUTY, 

abolished  by  Finance  Act,  1914... 1066. 
when  still  payable,  1066. 

SEVERANCE, 

of  reversion  on  lease,  effect  of,  691,  695. 

of  unity  of  ownership,  effect  of,  on  easements,  358. 

private     right     of     way,     374, 

n.  («). 
SEWER, 

no  right  of  lateral  support  to,  389. 

subjacent  support  for,  must  be  left,  under  Public  Health  Act,  389. 

undisclosed,  condition  for  compensation  enforced,  138,  n.  (7). 

SHAFTS, 

reservation  of  minerals  includes  right  to  sink,  165,  n.  (y). 

SHARES, 

in  mines,  what  abstract  should  show  on  sale  of,  291. 

within  L.  P.  Act,  1925,  s.  40... 205. 

in  railway  company,  not  within  L.  P.  Act,  1925,  s.  40. ..205,  206. 
in  water  company,  not  within  L.  P.  Act,  1925,  s.  40. ..206. 
registration  of  transfer  of,  notice  before,  does  not  postpone  purchaser, 

703. 

secus,  where  transferor  has  not  legal  title,  703,  n.  (6). 
transfer  of  director's  qualification,  to  child,  831,  n.  (j>). 

SHEEP-WALK, 

purchaser  need  not  take,  instead  of  freehold,  836. 

SHOP, 

licence  to  build,  does  not  authorize  a  tavern,  119,  120. 
vendor's  name  carved  on,  effect  of,  697. 

SIGNATURE, 
of  contract, 

binds  party  signing,  233. 
blank  left  for,  effect  of,  235. 
by  agent  binds  principal,  234. 

if  agency  established,  234,  236. 
evidence  admissible  to  show  that,  is  on  his  own  behalf, 

233. 
should  show  agency,  234,  236. 

when  sufficiently  shown,  842. 
by  both  parties,  proper,  214,  215. 
by  initials,  binding,  233. 
by  public  company,  238,  239. 

by  purchaser  binding  if  vendor  sufficiently  described,  214,  215. 
on  vendor's  paper  stamped  with   vendor's  name, 

233. 

by  witness,  may  be  binding  on  party  signing  as,  235. 
evidence  admissible  to  show  intention  of,  236. 
mere  description  is  not,  233,  234. 
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SIGNATURE— continued. 
of  contract — continued. 

party  signing  may  call  on  other  to  affirm  or  disaffirm,  233. 
position  of,  234,  235. 
printed  or  stamped,  binding,  233. 

supplied  by  signature  to  instructions  for  telegram,  234. 
of  deed,  proof  of,  by  witness  raises  presumption  of  due  execution, 

322,  323. 

presumption  of  due  execution  from  proof  of,  322,  323. 
of  document  containing  terms  not  essential,  236. 

satisfies  Stat.  of  Frauds,  236. 

of  draft  agreement  or  conveyance,  effect  of,  236,  237. 
of  engrossment  delivered  as  an  escrow,  not  sufficient  for  Stat.  of 

Frauds,  237. 

of  judge,  proof  of,  unnecessary,  315. 

of  memorandum  written  on  and  correcting  signed  agreement,  un- 
necessary, 240. 

of  steward,  when  to  be  proved,  307,  308. 
to  affidavit,  presumed,  212. 

SILENCE, 

as  to  claim  by  mortgagee  postpones  him  to  purchaser,  when,  716. 

of  third  party,  how  far  allowed,  91,  92. 
as  to  material  fact,  not  defence  to  action  for  specific  performance, 

914,  915. 
equivalent  to  misrepresentation,  when,  89. 

SLANDER, 

of  title,  what  must  be  proved  in  action  for,  101. 

SMALL  HOLDINGS, 

L.  P.  Act,  1925,  respecting,  1071,  n.  (o). 

SOIL.    See  ROAD. 

of  bed  of  stream,  to  whom  it  belongs,  380,  381. 

"SOLEMNIZATION  OF  MARRIAGE," 
meaning  of,  776,  n.  (<). 

SOLICITOR, 

agreement  for  remuneration  of,  may  be  reopened  after  payment,  601. 
abstract  of  title,  omission  in,  not  liable  for,  299. 
bill  of.    And  see  TAXATION. 

conveyancing  costs,  taxation  of,  600. 

item  in  vendor's,  should  not  be  questioned  on  V.  &  P.  summons, 

961. 

bread)  of  trust,  protected  in  regard  to,  82. 
charges  of,  on  sale  by  auction,  186. 
clerk  of,  cannot  bind  vendor  to  allow  compensation,  446,  n.  (/). 

purchase  by,  from  client,  41. 
client,  transactions  with,  22. 

when  should  refuse  to  act  for,  23,  n.  (7). 
copy  of  register,  inaccuracy  in,  not  liable  for,  317. 
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SOLICITOR— continued. 

costs  allowed  under  Solicitors'  Bemuneration  Act,  601,  602. 
security  for  future,  may  be  taken  by,  601. 

on  subject-matter  of  action,  244. 
counsel's  opinion, 

as  to  searches,  protects,  how  far,  1018. 
fees  for,  allowed,  304. 

on  abstract  does  not  relieve  from  duty  to  peruse,  304. 
may  be  taken  by  purchaser's,  304. 

vendor's,  when,  301. 

deposit  received  by,  as  vendor's  agent,  not  as  stakeholder,  195,  843. 
draft  conveyance  is  not  property  of,  511. 

reperusing  altered,  fees,  how  far  allowed  for,  fill, 
examination  of  title  deeds,  duty  as  to,  425. 

town  agent  may  be  employed  for,  415. 
execution  of  conveyance,  presence  of  purchaser's,  at,  571. 
fraud  of,  caused  by  client's  negligence,  does  not  postpone  purchaser 

from,  701. 

client  not  affected  with  notice  of,  760. 
limits  of  doctrine,  761,  762. 

inquiry  to  be  made  by,  on  purchase  by  trustees,  1011,  1012. 
liability  of, 

as  trustee,  if  employed  by  co-trustees,  572,  573. 
for  concealing  incumbrance,  &c.,  298,  299,  300. 
for  costs  of  unnecessary  search,  1050. 
for  disclosing  defect  in  client's  title,  306. 
for  falsification  of  title,  91. 
for  insertion  of  improper  covenant,  493. 
for  misrepresentation,  90,  91,  306,  n.  (Z). 
for  not  making  searches,  1018,  1019. 

for  suppressing  incumbrances  under  L.  P.  Act,  1925... 299,  300. 
lieu  of, 

available  against  trustee  in  bankruptcy,  how  far,  420,  n.  (m). 
effect  of,  on  production  of  title  deeds,  421. 
of  executor  upon  title  deeds  of  leaseholds,  how  far,  421. 
of  mortgagee  against  mortgagor,  how  far,  420,  421. 

mortgagor's    trustee    in    bankruptcy,    420, 

n.  (m). 

of  mortgagor  upon  reconveyance  to  mortgagor,  421. 
on  engrossment,  none,  511. 
taxation  ordered  on  claim  for,  600. 
negligence  of.    See  NEGLIGENCE. 

non-employment  of,   effect  of,   on   rights   of   vendor   as   to   under- 
value, 621. 
notice  to, 

acting  for  vendor  and  purchaser  binds  purchaser,  how  far,  759. 

760. 

agent  of,  is  notice  to,  763. 

binds  mortgagee  purchasing  from  his  own  solicitor,  760. 
in  prior  transaction  binds  client,  how  far,  757. 
does  not  apply  where  solicitor  is  vendor,  759. 
L.  P.  Act,  1925,  s.  199  (2),  effect  of,  758. 
is  notice  to  client,  737,  757,  758. 
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SOLICITOE— continued. 

of  c.  q.  t.  has  no  authority  to  authorise  purchase  by  trustees,  42. 
of  mortgagee  bound  by  condition  against  retracting  biddings,  123. 
of  person  having  conduct  of  sale  is  agent  for  all  parties,  977. 
of  purchaser  is  proper  judge  of  necessity  of  abstracting  documents, 

298,  299. 
official  certificate  of  search,  obtaining,  1041,  1042. 

protected  by,  317. 
professional  communications  of,  with  client,  privileged,  763. 

exceptions  to  rule,  764. 
purchase  "by, 

from  client,  32,  38,  39,  40,  41. 

precludes  objections,  how  far,  437. 
title  deeds  must  be  produced  on,  45. 
having  conduct  of  sale  is  voidable,  32. 
of  person  disqualified  to  purchase,  33. 
with  client's  money,  remedy  of  client  for,  832,  n.  (x). 
purchase-money, 

production  of  client's  execution  and  receipt  authorises  receipt 

by,  572. 

receipt  of,  by,  as  common  agent,  effect  of,  685. 
received  by,  for  trustees,  533,  572,  573. 

generally,  572. 
remuneration, 

agreement  for,  under  Solicitors  Act,  1870... 601. 
does  not  exempt  from  negligence,  601. 
need  not  be  signed  by  solicitor  and  client,  601,  n.  (&). 
validity  of,  may  be  tested,  601. 

agreement  under  Solicitors'  Remuneration  Act,  1881... 601,  602. 
fairness  of,  may  be  tested,  602. 

must  be  in  writing  signed  by  person  bound,  601,  602. 
supersedes  agreement  under  Act  of  1870... 602. 
for  copy  abstract,  282. 
improper  bargain  as  to,  effect  of,  245. 
increased  under  Orders  of  1919,  1925... 603. 
restriction  on  selection  of,  is  void,  459. 
secret  profit  cannot  be  made  by,  38. 
subsale,  charges  of,  on,  282. 
subsequent  gift  to,  by  client  will  not  validate  previous  voidable  sale. 

40. 
trustee,  firm  of,  not  entitled  to  profit  costs,  79,  599. 

in  bankruptcy  may  contract  for  remuneration  as,  600. 

may  employ,  when,  600. 
not  entitled  to  profit  costs,  599. 

undertaking  by,  to  clear  up  title,  whether  summarily  enforced,  444. 
voluntary  settlement,  duties  of,  as  to  preparation  of,  786. 

SOLICITORS  ACT,  1843... 600. 

SON.    And  see  ADVANCEMENT;  FAMILY  ARRANGEMENT. 

arrangements  between  father  and,  validity  of,  624  et  seq. 
of  trustee  not  incapable  of  purchasing,  41. 

D. — VOL.    II.  46 
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SPECIAL  ACT, 

powers  of  statutory  corporation,  how  limited  by,  19. 

SPECIAL  CONDITIONS.    See  CONDITIONS  OF  SALE. 

SPECIAL  EXECUTORS, 

of  settled  land,  appointment  of,  528. 

SPECIFIC  DEVISE, 

contract  to  sell,  how  affected  by,  275. 

SPECIFIC  PERFORMANCE, 
action  for,  proceedings  in, 

injunction  against  vendor   parting  with  estate,  955. 

waste  by  purchaser,  955. 
payment  of  purchase-money  by  railway  company,  how  enforced, 

954. 

into  Court,  when  ordered,  952,  953. 
receiver,  when  appointed,  954. 
reference  as  to  title  may  be  ordered  before  trial,  956.     And  see 

REFERENCE  AS  TO  TITLE. 
against  whom  enforceable, 

joint-tenants,   claiming   by   survivorship,   884. 

purchaser  and  his  representatives,  887. 

railway  company,  after  opening  of  line,  923. 

remainderman  or  c.   q.   t.,  when  contract  is  good   exercise  of 

power,  884,  885. 

tenant  in  tail  in  remainder,  467,  924. 
vendor,  883. 

vendor's  alienees  with  notice,  884. 
committee  in  lunacy,  884. 
judgment  creditors,  884. 
representatives,  884. 
trustee  in  bankruptcy,  883,  887. 
voluntary  alienees,  884. 

wife  or  husband,  married  after  contract,  884. 
against  whom  not  enforceable, 

executor  in  respect  of  co-executor's  contract,  quaere,  885,  886. 
person  claiming  under  paramount  title  to  vendor,  885. 
purchaser  for  value  without  notice  of  contract,   883. 
trustee  in  respect  of  co-trustee's  contract,  886. 
trustee  in  bankruptcy  of  purchaser,  887. 
award  on  reference,  made  rule  of  Court,  is  subject  to,  222. 
brothel,  will  not  be  decreed  on  contract  for  sale  of,  923. 
breach  of  contract,  primary  relief  in  equity  for,  is  by,  876. 
by  whom  enforceable, 

purchaser  or  his  representatives,  882. 
relation  of  trustee,  who  is  disqualified,  41. 
vendor  or  his  representative,  882. 
by  whom  not  enforceable, 

Commissioners  of  Woods  and  Forests,  883. 

railway  company,  after  exercise  of  compulsory  powers,  453. 

voluntary  settlor,  771. 
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compensation,  when  and  when  not  allowed  in.    See  COMPENSATION. 
contracts,  what,  are  subject  to, 
agreement  in  form  of  bond,  921. 
as  to  easement  with  railway  company,  881. 
for  indemnity,  157,  158. 

for  purchase  by  railway  company,  254,  255,  881. 
for    sale    in    consideration    of    annuity,    even    after    death    of 

annuitant,  269. 

of  fixtures  at  valuation  apart  from  land,  223,  224. 
of  land  at  valuation,  quaere,  223,  946. 

out  of  jurisdiction,  877. 
for  yearly  tenancy,  881. 
of  agent  appointed  by  parol,  824,  n.  (a). 
of  corporation,  not  under  seal,  when,  238,  239. 
of  registered  charge,  1072. 
of  trustee  for  sale,  though  better  sum  afterwards  offered,  943, 

944. 

to  execute  mortgage  on  receipt  of  loan,  907,  908. 
to  make  road  for  land  sold,  880. 

siding,   880. 

when  contract  itself  vests  property,  882. 
contracts,   what,   are   not  subject  to, 
building  or  repairing,  879- 

exception  to  rule,  and  requisites  for  same,  879. 
for  lease,  after  expiration  of  term,  881. 
for  loan  of  money  on  mortgage,  907,  908. 
for  sale  by  one  joint  tenant,  purporting  to  deal  with  entirety, 

887. 

of  goodwill,  per  se,  881. 
or  transfer  of  stock,  877. 
conveyance  of  larger  interest  than  contracted  for,  when  enforced  by, 

936. 

costs  of.     See  COSTS. 
covenant  against  vendor's  liabilities  must  be  given  by  purchaser  on, 

505.  [ 

damages  may  be  given  in  lieu  of,  or  addition  to,  876.    See  DAMAGES. 
decree  for, 

against  purchaser  who  has  failed  on  V.  &  P.  summons,  962. 

binds  what  persons,  960,  963,  964. 

concurrence  of  necessary  parties,  direction  for,  466,  467.     See 

CON'CUBBENCE. 

enforcement  of,  where  vendor  refuses  to  convey,  523. 
may  be  waived,  964. 
defence  to,  what  is, 

breach  of  public  policy,  908. 

trust,  908,  911. 

concealment  of  change  between  offer  and  acceptance,  97,  98. 
latent  defect,  95. 
nature  of  tenancies,  95,  933. 

46(2) 
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defence  to,  what  is — continued. 

conduct  of  plaintiff  after  contract,  947  et  seq. 

act  of  forfeiture  by  purchaser  in  possession,  952. 
vendor,  269,   270. 

damages  recovered  in  action  on  contract,  952. 

delay  in  bringing  action,  436,  947  et  seq. 

ejectment  of  purchaser  in  rightful  possession,  951. 

inability  to  perform  material  part  of  contract.  951. 

parol  waiver,  947. 

release  by  deed,  947. 

waste  of  estate,  951. 

written  waiver,  947. 

contravention  of  rights  of  third  party,  907,  931. 
duress,  914. 
excessive  price,  945. 

failure  of  one  of  two  inter-dependent  stipulations,  912. 
fraud,  914. 

hardship,  910  et  seq.,  929. 
illegality,  906. 

improvidence  of  contract  by  agent,  quaere,  908. 
inadequacy  of  consideration,  636,  943. 
misdescription,  133,  134. 

of  underlease  as  lease,  115,  116. 
misrepresentation,  146,  914. 

as  to  offer  by  third  party,  96. 

of  agent,  85,  86,  89. 
mistake,  146,  913,  925. 
non-existence  of  part  of  property,  922. 
non-performance  of  condition  precedent,  919. 
silence  as  to  material  fact  not  defence  to,  914,  915. 
want  of  mutuality,  915.    See  MUTUALITY. 
title,  922,  936  et  seq. 

by  reason  of  incumbrances  or  easements,  938. 

matters  increasing  purchaser's  liability,  939. 

in  respect  of  difference  of  tenure,  936. 

interest     of     vendor     being     smaller     than 
described,  937. 

to  one  of  two  estates  sold  together,  937. 

to  part  of  estate,  937,  939. 
defence  to,  what  is  not, 

existence  of  ineumbrances,  919,  920. 
patent  easements,  1014. 

inability  to  recover  damages  at  law,  921,  922. 
nominal,  not  being  real  contractor,  920. 
non-performance  of  collateral  agreement,  904. 

unless  the  contracts  are  inter-dependent.  912. 
nuisance  affecting  property,  922. 
public  inconvenience,  923. 

stipulation  for  penalty  for  non-performance,  921. 
deposit,  order  for  return  of,  in  action  for,  859,  860. 
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equities  cannot  before  completion  be  enforced  against  vendor  unless 

Court  will  enforce,  266. 
excess  of  quantity,  compensation  for,  must  be  given  by  purchaser 

claiming,  559,  560. 
not  forced  on  purchaser,  559,  560. 
jurisdiction  as  to,  is  discretionary,  882,  915  et  seq. 

foundation    of,    is    inadequacy    of    damages    as 

remedy,  877. 
knowledge  of  defect  precludes  purchaser  resisting,  940. 

unless  contract  is  expressly  for  good  title,  941. 
notice  of  lease  notice  of  equities  under  it,  how  far  applies  to,  747, 

938,  934. 

of  contracts  containing  affirmative  and  negative  terms,  908,  909,  910. 
of  parol  agreement,  when  obtainable,  888  et  seq. 

where  defendant  admits,  and  does  not  plead  the  statute,  897  et 

seq. 

different  agreement,  and  plaintiff  sub- 
mits, 898. 

where  fraud  has  precluded  compliance  with  statute,  888. 
where  there  has  been  part  performance,  889.     Sea  PABT  PEB- 

FOBMANCE. 

parol  evidence  of  variation  as  defence,  when  admissible,  105  et  »«q., 
900  et  seq. 

fraud,  mistake,  or  surprise,  as  to  meaning  of  contract,  901. 
or  mistake  affecting  terms  of  contract,  900. 

misrepresentation  inducing  defendant  to  enter  into  contract,  903 
et  seq. 

part  performance  of  subsequent  parol  variation,  905. 
parol  evidence  of  variation  at  suit  of  plaintiff,  when  admissible, 

defendant  should  state  terms  and  offer  to  perform  them,  899,  900. 

in  what  cases  of  fraud  or  mistake,  899. 

subsequent  parol  variation   not  enforceable,  900. 
parties  to.    See  PARTIES. 
refusal  to  comply  with  requisition  as  to  conveyance  may  preclude 

vendor  from,  438. 

remedy  by,  open  to  vendor  no  less  than  to  purchaser,  878. 
repudiation  of  title  after  decree  of,  964. 

rescission  allowed  after  commencement  of  action  for,  161,  162. 
statement  of  defence  in  action  for,  897  et  aeq. 

admitting  belief  as  to  title  may  be  admission  of  fact,  440. 

may  raise  new  objections,  438,  n.  (£). 
summary  procedure  for,  962. 
tenant  for  life  can  enforce  claim  by,  883. 
trustees  in  suit  for,  Court  may  declare  who  are,  522. 
want  of  title  may  entitle  purchaser  to,  with  abatement,  925  et  »«fj. 

not  if  he  contract  with  knowledge  of  defect,  932  et  »«q. 

not  in  cases  of  mistake  or  hardship,  929,  930. 

subject  to  vendor's  right  under  contract  to  rescind,  928. 
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SPECULATION, 

property  bought  for  purposes  of, 
is  personal  estate,  820. 
joint  purchasers  of,  bound  by  agreement  as  to,  820. 

SPIRITUAL,  ADVISER, 

transactions  of,  with  penitent,  23. 

SPORTING,  EIGHT  OF.     And  see  GAME. 

fatal  defect,  when  not  disclosed  in  particulars,  112,  113,  938. 

not  subject  of  reservation,  490. 

objection  as  to,   waived  by  possession,  443. 

SQUATTER, 

title  of,  L.  P.  Act,  1925,  respecting,  1071,  n.  (p). 

STAKEHOLDER, 

auctioneer  is,  of  deposit,  182,  843. 

vendor's  solicitor  is  not,  of  deposit,  195,  843. 

STAMP  ACT,  1891, 

conveyance,  duty  on  consideration,  under,  476,  477. 

on  sale,  meaning  of,  under,  478. 
exemptions  under,  241. 
separate  deed  of  covenant,  duty  on,  under,  499,  n.  (A). 

STAMPS  AND  STAMP  DUTY, 

acknowledgment  of  right  to  production  requires  what,  499,  n.  (A). 
agreement,  240. 

as  to  separate  lots  requires  separate,  240. 

for  lease,  assignment  of,  liable  to,  476,  n.  (#). 

in  evasion  of,  void,  242. 

may  be  affixed,  within  what  time,  241. 

not  payable,  in  what  cases,  241 . 

compensation  under  L.  C.  O.  Act,  how  far  liable  to,  478,  n.  (fc). 
consideration  must  include  fixtures  and  timber,  476. 
penalties  for  untrue  statement  of,  476. 
conveyance,  recital  in.  of  sale  of  chattels,  lets  in  duty,  476. 
"conveyance  on  sale,"  what  is,  478. 

copies  of  Court  rolls  do  not  require,  when,  308,  n.   (6). 
covenant  for  production  of  title  deeds  liable  to,  what,  499,  n.  (A), 
division  of  assets  of  partnership  not  liable  to,  478,  n.   (/fc). 
evidence  of,  when  necessary,  324,  n.  (n). 
examination  of,  on  inspecting  title  deeds,  425 . 
obliterated,  presumed  to  have  been  correct,  324. 
on  conveyance,  how  payable,  476. 

addition  of,  may  be  made  on  payment  of  penalties,  243. 

in  consideration  of  debt,  477,  n.  (z). 

transfer  of  stock,  478. 

of  bankrupt's  estate,  not  payable,  241. 

of  goodwill,  478,  n.   (*). 

of  lands  of  different  tenure,  apportionment  of,  477. 

of  share  in  partnership,  478,  n.  (If). 
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on  lost  deed,  presumption  of,  241,  242,  334. 
on  sub-purchase  payable  on  consideration  for,  478. 
proper,  presumption  of,  from  due  execution,  324. 

purchaser  entitled  to,  on  title  deeds,  425,  n.  (o). 
want  of,  condition  as  to,  how  far  expedient,  168. 

STATEMENT  OP  CLAIM, 

in  action  on  covenants  by  purchaser  of  reversion,  693,  n.  (y). 
prayer  in,  for  rescission  after  completion,  622. 

STATEMENT  OF  DEFENCE, 

hi  action  for  specific  performance,  897 — 900. 

STATUTORY, 

charges  need  not   be  disclosed  in  particulars,  112. 

declaration.     See  DECLARATION. 

form  of  conveyance  under  L.  C.  C.  Act,  462. 

owner.     See  LIMITED  OWNER. 

remedy.     See  MANDAMUS. 

STEWARD, 

fees  of,  on  admittance  to  an  allotment  for  several  tenements,  594. 

when  purchaser  of  enfranchised  copyholds  pays,  594. 
of  manor,  when  evidence  of  handwriting  of,  may  be  required,  307, 

308. 
purchase  by,  from  employer  when  set  aside,  37. 

STIPULATION.     See  AGREEMENT;  CONDITION. 

STOCK, 

contract  for  sale  of,  not  enforceable,  877. 

STOCK  OF  DESCENT, 
presumption  as  to,  335. 

STONE, 

agreement  for  sale  of,  whether  within  L.  P.  Act,  1925,  8.  40... 207* 

belongs  to  purchaser  from  contract,  561. 

is  mineral  as  between  vendor  and  purchaser,  393,  n.  (a). 

STOP-ORDER, 

gives  no  priority  to  purchaser  with  notice  at  date  of  security,  73(>. 
on   purchase-money   in   Court,  ineumbrancer  entitled   to,   for  costs, 

999. 
purchaser  of  equitable  interest  should  obtain,  736. 

STOPPAGE  IN  TRANSITU, 

difference  between  vendor's  lien  and,  605,  n.  (rf). 

STRANGER, 

conveyance  from,  cannot  be  forced  on  purchaser,  917. 
equities  not  enforceable  against,  prior  to  conveyance.  266. 
fraud  of,  does  not  invalidate  contract  as  between  parties,  914. 
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STRANGER— continued. 

liable  for  misrepresentation,  when,  96. 
slander  of  title,  when,  101. 
purchase  in  name  of,  and  of  wife  and  children  makes  him  trustee, 

827. 
,  raises  resulting  trust,  822,  823. 

may  be  rebutted,   832. 
to  contract  cannot  sue  thereon,  777. 

exception  in  case  of  children  on  ante-nuptial  settlement,  777. 
to  contract  may  be  bound  by  conditions  if  he  consent  to  sale,  107. 

STREETS, 

Court  may  direct,  to  be  laid  out  under  S.  L.  Act,  1925... 67. 
power  of  tenant  for  life  under  S.  L.  Act  to  lay  out,  67. 

trustees  on  sale  for  building  purposes  to  lay  out,  67 . 

STEIPS, 

of  waste  inclosed  with  permission  of  lord,  on  annual  payment,  166. 

without  authority,  title  to,  166. 
of  waste,  presumption  as  to  ownership  of,  166,  n.  (a),  331,  332. 

between  owner  of  adjoining  land  and  lord  of  manor  only,  331, 

332. 
how  rebutted,  332. 

SUB-LESSEE, 

vendor  must  covenant  with,  for  payment  of  original  rent,  172,  173. 

SUBMISSION.     And  see  REFERENCE. 

SUB-MOETGAGEE, 

exercise  of  power  of  sale  by,  53. 

SUB-PUECHASEE, 

buying  with  notice  of  invalidating  circumstance  in  title  of  purchaser, 

43,  44.  !.    , 

conditions  of  sale  of  original  purchaser  cannot  be  varied  by,  104. 
conveyance  set  aside  for  fraud  against  innocent,  on  what  terms,  679. 
conveyance,  when  to  be  made  direct  to,  465. 
lien  of,  for  money  paid  to  purchaser,  449. 
lien  of  vendor  valid  against,  608. 

on  sale  by  Court  before  certificate  absolute,  988,  990. 
relief   afforded   against,    with  notice,   on    purchase   of   reversion  at 

undervalue,  624. 

stamp  duty  payable  on  his  purchase-money,  477. 
use  and  occupation  may  be  maintained  by,  on  equitable  title,  when, 

447,  448. 
without  notice  of  fraud  in  original  purchase,  whether  affected,  624. 

SUB-RECITAL, 

purchaser  not  bound  to  accept,  as  evidence  under  the  common  con- 
dition, 147. 

SUB-SOIL, 

purchase  of,  under  L.  C.  C.  Act,  254,  n.  (£)• 
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SUBSTANTIAL 

house,  what  is,  119. 

SUBSTITUTION 

of  purchaser  from  Court,  on  what  terras  allowed,  990. 

SUBTERRANEOUS 

entry  by  railway  company  before  payment  or  deposit,  illegal,  451. 
streams,  right  to,  376  et  seq. 

SUCCESSION  DUTY,  1051—1060. 

additional,  when  still  payable,  1060. 

charity  trustees  must  account  for,  1051,  n.  (6). 

commutation  of,  power  of  commissioners  as  to,  1052,  1058. 

fiduciary  owners,  not  liable  to,  on  sale,  1052,  n.  (^). 

how  payable,  1051,  1052. 

is  first  charge  on  property,  1051. 

joint-tenant  pays  on  accruer  by  survivorship,  1055. 

trust  may  have  to  be  disclosed  to  avoid  difficulty,  1055. 
leaseholds  are  subject  to,  1051. 
liability  of  purchaser  or  mortgagee  for,  1053. 
official  receipt  and  certificate  for,  discharges  purchaser,  1054. 
on  annuity,  cesser  of,  1057. 

purchaser  under  power  of  sale  protected  against,  1057. 
on  property  subject  to  prior  charge,  1052. 
on  purchase  of  land  subject  to  leasehold  interest,  1058. 

reversionary  interests,  1058. 

on  real  estate  in 'England  devised  by  foreign  testator,  1056,  1057. 
on  registered  land,  1067. 

on  re-settlement  of  property  after  disentailer,  1059. 
on  sale  by  tenant  for  life  and  remainderman,  1059. 
of  disentailed  property,  1059. 
of  reversion,  1058. 

purchaser  must  covenant  to  pay,  502. 
of  settled  estate,  subject  to  jointure,  1057. 

under  power  overriding  limitations,  1057. 
with  timber,  1059,  1060. 
on  sale  under  S.  L.  Act,  1057,  1058. 

purchaser  without  notice  of  succession,  how  far  liable  for,  1055. 
receipt  for,  effect  of,  1054. 

legacy  duty  may  free  land  from,  1055. 
value  of  property,  how  assessed  for,  1051. 
when  payable,  1052. 
who  accountable  for,  1052. 

SUCCESSION  DUTY  ACT,  1853, 

"alienation,"  meaning  of,  within,  1059. 

duty,  when  payable  under,  1051. 

who  arc  competent  to  dispose  under,  1052,  n.  (^). 

SUMMONS, 

sale  or  foreclosure  may  be  ordered  on,  969,  970. 
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vendor  and  purchaser, 

applies  to  what  cases,  960. 

covenants  to  be  contained  in  conveyance   may   be  decided   on, 

under  L.  P.  Act,  1925,  s.  49... 507. 
damages,  what  recoverable  on,  850. 
deposit,  return  of,  ordered  on,  858,  859. 
equivalent  to  reference  as  to  title,  961. 
facilitates  decision  as  to  doubtful  title,  960,  961. 
item  in  bill  of  costs  should  not  be  questioned  on,  961. 
jurisdiction  of  Court  on,  961. 
purchaser  who  fails  on,  specific  performance  decreed  against.  962. 

SUPEEFLUOUS  LANDS, 

adjoining  owners,  division  between,  how  made,  639. 

title  may  be  acquired  by,  under  Stat.  of  Lim.,636. 

637. 

who  are,  638,  639. 

lands  for  building  purposes  are  not,  634,  638. 
in  town  are  not,  634,  638. 
over  tunnel  or  under  arch  are  not,  637. 
rights  of  repurchase  arise,  where,  635,  636. 

do  not  arise,  where,  637. 
in  original  vendors,  634. 
sale  of, 

failure  to  make,  effect  of,  634. 

Metropolitan  District  Railway  Company  has  full  power  of,  034, 

n.  (/). 

mode  of,  634,  635. 
promoters  must  make,  within  what  time,  634. 

SUPPOET, 

extraordinary, 

grant  of,  may  be  implied,  on  sale  by  common  owner,  383. 
right  of,  acquired  by  twenty  years'  enjoyment,  382,  383. 
not  natural,  382. 

whether  within  Prescription  Act,  quaere,  382,  383. 
lateral,  right  to,  for  buildings,  382. 
for  soil,  382. 
how  limited,  382,  n.  (e), 
necessary,  right  to,  impliedly  granted  or  reserved  on  conveyance,  486, 

487. 
railway  company  has  no  right  to,  from  minerals,  387,  388. 

reservation  of  mines  in  conveyance  to,  effect  of,  482 . 
right  of,  belongs  to  allottee  of  surface  under  inclosure,  385. 

grant  or  reservation  of  minerals  does  not  destroy,  385. 
sewer  has  right  to  lateral,  when,  389. 
under  Public  Health  Act,  389. 

mine-owner  entitled  to  compensation  for,  389. 
subterrannean  quicksand  or  pitch  gives  right  of,  386. 

water  does  not,  386. 
withdrawal  of,  each   fresh   subsidence  caused   by,   is   new   cause  of 

action,  384. 
gives  no  right  of  action  till  damage  done,  384. 
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SUPPORT  OF  SEWERS  AMENDMENT  ACT,  1883... 66,  n.  (4). 

SUPPRESSION, 

fraudulent,  of  charges,  &c.,  is  a  misdemeanour,  299. 
of  instruments  affecting  only  equitable  title,  298,  299. 

SURETY, 

cannot  defeat  creditors  of  debtor  by  fraudulent  conveyance,  792,  793. 
joinder  of,  in  bond  for  purchase-money,  not  waiver  of  lien,  608. 
to  bond  under  L.  C.  C.  Act,  452,  n.  (y). 

SURPRISE, 

as  to   meaning   of   contract,   ground   for   allowing  defendant   parot 

variation,  901. 

defence  to  specific  performance,  how  far,  913,  943. 
parol  variation  not  allowed  to  plaintiff  on  ground  of,  898. 

SURRENDER, 

of  copyholds,  costs  of,  purchaser  pays,  594. 

of  life  estate  to  make  recovery  valid  not  presumed,  324. 

of  reversion,  effect  of,  on  merger,  695. 

SURVEY, 

costs  of,  not  recoverable  by  purchaser  as  damages,  844. 
evidence,  when  made  under  Act  of  Parliament,  314. 
entry  for,  not  entry  within  s.  85  of  L.  C.  C.  Act,  453. 
not  part-performance,  892. 

SURVEYOR, 

evidence  of,  value  of,  627,  n.   (A), 
under  L.  C.  C.  Act, 

appointment  and  certificate  of,  necessary  to  make  contract  bind- 
ing, 539. 

of  notice  of  application  for,  is  necessary,  451. 
of  one,  by  each  party,  539. 
of  one  of  themselves  by  trustees  is  bad,  538. 
of  third,  in  case  of  difference,  539. 
valuation  of  lands  by,  includes  what,  451. 
valuation  of  estate  by,  effect  of  false  statement  of,  by  vendor,  95. 

SURVIVORSHIP.    And  see  JOINT  PURCHASEIIS;  JOINT  TENANTS. 
presumption  of,  from  age  or  sex,  none,  343. 

on  joint  purchase,  814  et  seq. 
succession  duty  payable  on  accruer  by,  1055. 
wife's  right  of,  on  purchase  by  husband  in  joint  names,  826. 

SUSPICION, 

explanation  of  matter  of,  how  far  required  from  vendor,  326,  327. 
of  fraud,  not  a  defence  to  specific  performance,  902. 

TACKING, 

abolished  save  regarding  making  further  advances,  706,  707. 
allowed  to  purchaser  even  after  notice,  704. 
not  allowed  under  Yorkshire  Registries  Acts,  589,  731. 
qualified  right  of,  as  still  existing,  593. 
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TAIL.    See  ESTATE  TAIL;  TENANT  IN  TAIL. 

TAKING, 

tunnelling,  how  far,  within  L.  C.  C.  Act,  254,  n.  (I). 
what  is,  595,  n.  (J). 

TAPESTRY, 

whether  fixture,  485. 

TAVERN, 

licence  to  build  shops  does  not  authorize,  119,  120. 

TAX, 

local,  need  not  be  mentioned  in  particulars,  112. 

TAXATION, 

bill  under  agreement  under  Attorneys  and  Solicitors  Act,  1870,  exempt 

from,  601. 

of  abstract,  302,  n.  (»•). 
of  costs  of  arbitration  under  L.  C.  C.  Act,  599. 

conveyance  under  L.  C.  C.  Act  must  be  before  payment, 

595,  n.  (d). 

of  solicitor's  conveyancing  costs, 
ordered  on  summons  of  course,  600. 
under  general  jurisdiction,  where  solicitor  claims  lien,  600. 

TELEGRAM, 

acceptance  by,  218,  n.  (d). 

signature  to  instructions  for,  good  within  Stat.  of  Frauds,  234. 

TENANCY, 

character  of,  should  be  disclosed,  if  affecting  the  property,  95. 

from  year  to  year,  enforceable,  881. 

notice  of,  is  notice  of  tenant's  equities,  746,  747,  1013. 

as  between  purchaser  and  tenant,  after  completion,   747. 
extends  to  equities  arising  under  collateral  agreements,  747. 
does  not  extend  beyond  equities  of  occupier,  747. 
not  as  between  vendor  and  purchaser,  pending  completion,  747, 

933,  934. 

notice  of,  is  notice  of  landlord's  title,  how  far,  748. 
of  purchaser  determined  by  contract,  how  far,  445. 
conveyance,  695,  696. 
TENANCY  AT  WILL, 

contract  for  purchase  determines,  445. 

purchaser's  possession  after  rescission,  whether  trespass  or,  852. 

TENANT, 

agreement  by,  for  abatement  of  rent  is  within  L.  P.  Act,  1925,  s.  40 

...199,  200. 
for  increased  rent  for  improvements  not  within  L.  P. 

Act,  1925,  s.  40.. .199. 

allowances  to,  condition  as  to,  is  usual,  130. 

consent  of,  necessary  to  apportionment  on  sale  of  property  in  lots, 
130. 
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TENANT — continued. 

contract  by,  for  purchase  determines  tenancy,  445. 
conveyance  to,  determines  his  liability  under  lease,  695,  696. 
deteriorations  caused  by,  after  contract,  vendor  is  liable  for,  562. 
ejectment  of,  after  contract,  vendor  liable  for,  563. 
encroachment  by,  is  held  upon  terms  of  original  lease,  166. 

title  to,  how  proved,  166,  167. 

expenditure  by,  on  property  enures  to  landlord,  how  far,  717,  718. 
inquiry  need  not  be  made  of,  when  out  of  possession,  1013. 

to  be  made  of,  on  purchase,  1013,  1014. 

notice  of  tenancy  is  notice  of  equities  of,  how  far.    See  TEXANCY. 
notice  by  vendor  to,  to  pay  rent  to  another,  when  a  disturbance,  666 . 
payment  of  increased  rent  by,  not  evidence  of  contract  for  lease.  891 . 
purchase  by,  does  not  preclude  his  claim  for  compensation,  565. 
purchaser  of  reversion  of  lease  not  under  seal  may  sue,  for  occupa- 
tion, 694. 
retention  of  possession  by,  how  far  evidence  of  contract  for  lease, 

890  et  seq. 
not   evidence  of   contract  to  purchase- 

890. 
TENANT  AT  WILL, 

contract  for  purchase  determines  tenancy  of,  445. 
expenditure  by,  with  acquiescence  of  landlord,  effect  of,  718. 
purchaser  in  possession  after  rescission,  whether  trespasser  or,  853. 

during  contract  is,  400,  401,  447,  853. 
right  of  entry  against,  when  barred,  402. 
tenancy  of,  how  determined,  402,  n.  (A), 
time  runs,  against,  from  what  date,  400,  401. 
c.  q.  t.  is  not,  within  Statute,  400. 

may  be,  to  trustee,  401. 

mortgagee  is,  to  mortgagor  after  repayment,  402. 
mortgagor  is  not,  within  Statute,  400. 
tenant  encroaching  is  not,  401. 

TENANT  FOR  LIFE, 

acquiescence  of,  does  not  bind  reversioner,  718,  719. 
allowance  to,  by  way  of  apportionment  on  sale  of  stock,  81. 
breach  of  covenant  for  title,  can  sue  for,  678. 
consent  to  sale, 

bankruptcy  affects  power  of,  how  far,  72. 

cannot  be  given  or  withheld  for  his  own  benefit,  if  trustee,  61. 
contract  of,  as  tenant  in  fee,  how  far  enforceable,  926. 
conveys  as  trustee,  496. 

covenants  for  title  by,  on  sale,  extent  of,  496. 
damages  recovered  by,  for  breach  of  covenant  for  title,  678. 
express  powers,  exercise  of,  by,  41. 
lease  by,  before  vesting  declaration,  768. 

to  trustee  for  himself,  41. 
legal,  entitled  to  custody  of  title  deeds,  419. 

as  against  vested  remainderman,  419. 
legal,  how  far  bound  to  produce  title  deeds,  419. 
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lunatic,  exercise  of  powers  under  S.  L.  Act,  1925,  by,  10. 
on  sale  by  Court  may  purchase,  984. 

payment  off  of  charge  by,  does  not  extinguish  it,  806,  807. 
power  of  sale, 

can  purchase,  where  his  consent  necessary  to  exercise  of,  42 . 

cannot  sell  to  himself  under,  29,  41. 

contract  under,  enforceable  against  remainderman,  884. 
by  remainderman,  882,  883. 

may  accelerate  by  surrender  of  life  estate,  61. 
purchase  by,  under  S.  L.  Act,  1925,  s.  68... 29,  n.  (7),  31,  41. 
purchaser  remaining  in  possession  after  death  of,  must  account,  how 

far,  798. 
purchase-money  under  L.  C.  C.  Act,  rights  of,  in, 

balance  on  reinvesment,  when  paid  to,  578. 
redemption  of  land  tax  by,  how  far  repayable,  354.  n.  (a;), 
sale  by  reversioner  and,  not  within  rules  as  to  sales  of  reversions,  622. 

sale  of  stock  on,  interest  of  tenant  for  life  in  dividends,  81,  82. 
selling  under  S.  L.  Act,  1925,  duties  of,  62. 
succession  duty 

on  sale  by,  payable  as  against  purchaser,  when,  1057. 
remainderman  and,  is  payable,  1058. 
under  S.  L.  Act,  land  is  discharged  from,  1057,  1058. 
under  S.  L.  Act.    And  see  SETTLED  LAND  ACT. 

consent  of,  72. 

contract  of,  enforceable  by  or  against  successor,  883. 

development  of  estate  by,  67. 

option  of,  as  to  disposition  of  capital  money,  81.     See  CAPITAL 
MONEY. 

powers  of,  are  inalienable,  72. 

timber,  sale  of,  with  land,  66,  67. 

trustee  for  other  parties  of  exercise  of  powers,  41,  62. 

TENANT  FROM  YEAR  TO  YEAR, 

contract  by,  for  purchase,  how  far  determines  tenancy,  445. 
person  inclosing  waste  without  authority  is,  166. 
time  runs  in  favour  of,  from  what  date,  402. 

TENANT  IN  COMMON, 

abolished  by  L.  P.  Act,  1925. ..813. 

covenants  for  title  by,  how  limited,  497. 

land  cannot  be  held  by,  497. 

liable  to  account  to  co-tenants,  how  far,  819. 

of  mortgage,  buying  equity  of  redemption,  holds  it  in  common,  816. 

purchasing  from  mortgagee,  good,  35. 
production  of  title-deeds  may  be  compelled  by,  418. 
purchase  by  one,  from  another,  entitles  him  to  what  abstract,  286. 

TENANT  IN  TAIL, 

base-fee,   conveyance   of,   with    covenant   to    bar   remainders    when 

required  Trom,  924. 
contract  by,  equity  will  not  supply  defects  in,  715. 
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conveyance  by,  enrolment  not  required  in,  590. 

sale  fraudulent  against,  when  remainderman  can  set  aside,  629,  630. 

Stat.  of  Lira,  affects  rights  of,  how  far,  barred,  bars  all  remainders 

which  he  might  have  barred,  403,  404. 

succession  duty  payable  by,  in  remainder  after  entail  barred,  1069. 
voidable  estate  created  by,  how  confirmed,  690. 

effect  of  bankruptcy  of,  after  creation,  690,  n.  (<f). 

TENDEE, 

effect  of,  beyond  any  other  tender,  979,  n.  (a). 

of  conveyance  and  purchase-money  necessary  to  action  on  contract, 

854. 

of  deposit  unnecessary  on  rescission  by  vendor,  434. 
of  mortgage-money,  inquiry  by  purchaser  as  to,  327. 

necessary  to  prevent  sale  by  mortgagee,  68,  69. 
sale  under  Court  may  be  by  sealed,  979. 

TENUEE, 

lands  of  different,  how  far  to  be  distinguished  in  contract,  155,  220. 
mis-statement  of,  how  far  subject  for  compensation,  136,  936. 
of  allotments  under  Inclosure  Act,  287. 
variation  of,  is  breach  of  covenant  for  seisin,  664. 

TEEM  FOEYEAES.    And  see  LEASE;  LEASEHOLDS;  SATISFIED  TERMS. 
attendant,  assignment  of ,  is  not  protection  against  Crown  debts,  1027. 
barred,  is  "pretenced  title,"  243. 
in  gross  not  affected  by  Crown  debts,  1028. 
purchaser  need  not  accept  shorter,  than  contracted  for,  936. 
termor  contracting  to   sell  the  fee  must  assign,  926. 
wife's, 

equitable,  concurrence  of  wife  necessary  to  assignment  of,  11, 
515. 

legal,  assignment  of,  by  husband,  11,  515. 

reversionary  assignment  by  husband  of,  11,  515. 

TEEMS, 

of  contract.     See  CONTRACT. 
outstanding.     See  OUTSTANDING. 

TIMBEE, 

consideration  includes,  for  purpose  of  stamp  duty,  476. 

fall  of,  or  felled,  after  contract,  vendor  must  account  for,  561. 

felling  ordinary,  by  vendor  is  matter  for  compensation,  268,  269,  450, 

451. 
felling  ornamental,  by  infant  may  confirm  voidable  purchase,  27. 

by  purchaser  in  possession,  effect  of,  445,  450. 

by  vendor  avoids  contract,  268,  269. 
growing,  is  within  L.  P.  Act,  1925,  s.  40... 207,  208. 
interest  payable  on,  from  date  of  valuation,  547. 
meaning  of,  131. 
misdescription   of,  may   not  admit  of  compensation,   139,   140. 
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payment  for,  conditions  should  provide  for,  131. 

under  condition,  must  be  made,  though  purchaser  can- 
not cut,  132. 

purchaser  in  possession,  restrained  from  cutting,  271,  955. 
succession  duty  for  past  sales,  vendor  must  produce  receipt  for,  1060. 
payable  in  respect  of  future  sales  of,  1060. 
vendor  must  assess  and  pay,  1060. 
taking  fall  of,  by  purchaser  in  possession  is  not  acceptance  of  title, 

445. 
tenant  for  life  under  S.  L.  Acts  cannot  sell,  separately  from  estate, 

65,  66. 
trustees  cannot  sell,  separately  from  estate,  66. 

TIME, 

computation  of,  437. 
for  completion, 

condition  as  to,  vendor  not  observing,  cannot  insist  on,  249,  435, 

436. 

deposit  need  not  be  returned  on  expiration  of,  434. 
enlargement  of,  by  vendor  is  not  waiver,  435. 
enlargement  or  waiver  of,  may  be  express  or  by  conduct,  435. 

And  see  CONDUCT. 
essential,  how  and  when, 

by  express  agreement,  249,  250,  427  et  seq. 
by  implied  intention,  249,  250,  427  et  seq. 

e.g.  from  construction  and  nature  of  property,  428,  429. 
on  exercise  of  right  of  pre-emption,  250,  430. 
on  sale  by  fluctuating  body,  429. 
on  sale  of  property  for  immediate  residence,  429. 

of  fluctuating  value,  429. 
public-house  and  goodwill,  428. 
wasting  property,  429. 
where  purchase-money  is  required  to  pay  off  in- 

cumbrances,  430. 
condition  as  to  time  for  objections,  affects,  how  far,  431. 

for  delivery  of  possession,  affects,  how  far,  431. 
for  payment  of  interest,  affects,  how  far,  431. 
private  motive  for  purchase  docs  not  affect,  430. 
purchaser  must  press  for  completion,  432. 
wilful  delay  in  making  title,  affects,  how  far,  432. 
for  compulsory  registration,  allowed,  1078. 
objection  on  ground  of  delay  in,  must  be  taken  promptly,  436 . 
rule  of  Equity  as  to,  not  being  essential,  125,  126,  427,  428. 
rule  of  Law  as  to,  being  essential,  427. 
subsequent  notice  may  limit,  433. 

must  be  reasonable,   433. 

variation  of,  affects  right  to  crops,  how  far,  268. 
waiver  of,  by  acceptance  of  abstract  showing  certain  delay,  436. 
non-application  for  abstract  may  be,  436. 
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TIME — continued. 

for  delivery  of  abstract, 

condition  as  to,  158,  302. 

waived  by  acceptance  after  time  fixed,  435,  436. 
for  election  by  infant  to  avoid  contract,  26. 

trustee  in  bankruptcy,  272,  273. 
for  examination  of  deeds,  417. 
for  execution  of  further  assurance,  673. 
for  exercise  of  option,  249,  250. 
for  impeachment  by  c.  q.  t.  of  purchase  by  trustee,  46,  47. 

of  voidable  sale,  679,  680. 
for  investment  by  trustees,  81. 
for  requisitions, 

condition  as  to,  158. 

does  not  apply  in  case  of  defective  abstract,  158, 159. 
waived  by  acceptance  after  date,  436. 
enlarged  by  fresh  evidence  on  defective  point,  158. 
runs  from  delivery  of  perfect  abstract,  158. 
for  sale  by  trustees,  57  et  seq. 
may  not  be  anticipated,  58. 
when  may  be  postponed,  59. 
for  searches,  1049. 

for  showing  title,  is  date  of  judgment  or  reference,  433,  917,  918. 
lapse  of,  evidence  of  acquiescence,  46,  47. 

less  than  statutory  period,  may  bar  relief  in  Equity,  632r 

633. 
married  woman  restrained  from  alienation,  how  far  affected 

by,  49. 

precludes  specific  performance,  when,  947  et  seq. 
of  death,  no  presumption  of,  341,  342. 

priorities  of  equities  governed  by,  709  et  seq.     See  PRIORITY. 
registers  of  birth,  &c.,  when  evidence  of,  345,  346. 
under  Stat.  of  Lim.    See  LIMITATIONS,  STATUTE  OF. 

TITHE, 

benefice  not  included  in,  under  1  &  2  Viet.  c.  110. ..1024. 
Commissioners.    See  COMMISSIONERS. 
award  of,  conclusive,  355. 

is  evidence,  355,  n.  (/). 
jurisdiction  of,  to  decide  questions,  355. 
exceptions  to,  are, 

tithes  by  local  custom,  356. 

in  City  of  London,  356. 
of  fish,  356. 
of  minerals,  356. 

Commutation  Acts,  instruments  under,  exempt  from  stamp  duty,  241 . 
compensation,  when  allowed  for,  942. 
Crown  grant  of,  vendor  must  produce,  167. 
is  fatal  defect,  where  land  is  sold  tithe-free,  938. 

D. — VOL.    II.  47 
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is  presumed  to  be  burden  on  the  land,  355 . 

merger  of,  293,  294. 

rant-charge, 

abstract  should  state  amount  of,  300. 
apportionment  of,  356. 

computation,  of,  method  of,  Tithe  Act,  1918,  altering,  357. 
extraordinary,   commissioners  might   formerly  create,  356. 
identity  of  lands  subject  to,  330,  n.  (r). 
merger  of,  357. 
sale  of,  abstract  should  show  what  title,  293. 

for  redemption  of  land  tax,  may  make  tithe  lay  property, 

293,  n.  (d). 
sale  of  land  freed  from,  abstract  should  show  ground  of  exemption, 

289. 

what  title,  293. 
by  exchange,  what  title  to  be  shown,  289. 

TITHE  ACTS,  289,  293,  294,  355  et  seq. 

TITLE, 

absolute,  freehold  land  with,  1045,  1046. 
abstract  of,  contents  of,  283,  299. 

to  legal  estate  in  land,  299. 
vendor's  duty  to  furnish,  303. 
acceptance  of, 

does  not  include  concealed  defects,  305. 
examination  of  deeds  may  be  evidence  of,  417. 
implied  from  attempted  resale,  when,  442. 
letters  or  conduct,  441. 
preparation  of  conveyance,  when,  441,  442. 
taking  possession,  when,  442,  443. 

not  if  taken  under  contract  or  by  consent,  443. 

taking  possession  without  requiring  abstract,  444. 

payment  in  by  purchaser  from  Court,  when  allowed   without, 

995,  996. 

possession  by  purchaser  under  tenancy  is  not,  445. 
taken  by  purchaser  from  Court  is;  996. 
purchaser,  whether  entitled  to  abstract  after,  281. 
what  acts  by  purchaser  in  possession  do  not  amount  to,  445. 
acceptance  of  offer,  conditional  on  approval  of,  229,  230. 
all  documents  necessary  to,  must  be  produced,  87,  88. 
application   for,   by   purchaser  in  possession,   may   modify   acts  of 

ownership,  447. 

approval  of,  counsel's  opinion  as  to,  cannot  be  repudiated,  305,  306. 
bankrupt  cannot  make,  16,  17. 
by  adverse  possession, 

against  Crown,  may  be  forced  on  purchaser,  412,  n.  (Z). 

for  twelve  years,  bars  rightful  owner,  407. 

founds  action  of  ejectment,  408. 

rrood  against  all  except  rightful  owner,  408. 
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TITLE— continued. 

commencement  of,  88,  292,  294  et  seq.,  754. 
condition  as  to, 

binds,  if  explicit,  149  et  seq, 
misrepresentation  in,  avoids  contract,  144,  145. 

in,  ground  for  setting  aside  sale,  679,  680,  681 , 

682.    And  tee  MISREPRESENTATION. 
mistake  in,  effect  of,  146. 
must  be  clear  and  unambiguous,  144,  145. 
on  sale  of  copyholds,  formerly  waste  of  manor,  167. 
should  be  inserted  where  right  of  pre-emption  given,  210,  211. 
condition  against  requiring  lessor's  title  does  not  prevent  purchaser 

from  showing  that  lease  is  invalid,  145. 
for  rescission  on  objections  as  to,  159.  And  see  RESCISSION. 
for  such  title  as  bankrupt  held  under  is  binding,  149. 

vendor  has  is  binding,  150. 

restricting,  does  not  relieve  purchaser  from  notice,  176,  753. 
to  make  good,  not  affected  by  purchaser's  knowledge  of 

defect,  941,  942.    And  see  KNOWLEDGE. 
copyholds  on  enfranchisement,  to,  167,  290. 
<5osts  of  examination  of,  purchaser  may  recover,  on  breach  by  vendor, 

304. 

investigation  of,  included  in  cost  of  summons  under  L.  P. 
Act,  1925,  s.  49  (1)  (i.e.,  V.  &  P.  summons),  850,  n.  (a), 
961. 

making  out  on  sale  under  L.  C.  C.  Act,  purchaser  bears,  595. 
covenants  for.     See  COVENANTS  FOR  TITLE. 
deed  confirming,  should  recite  objections  in  full,  476. 
defect  in, 

client's,  solicitor  is  liable  for  disclosing,  306. 

evidence  concerning,  963. 

existence  of  incumbrances  not  dischargeable  before  completion, 

is,  how  far,  285,  286. 

land  tax,  on  sale  free  from  it,  is,  284,  285. 
tithe,  on  sale  free  from  it,  is,  938. 
imperfection  in  abstract  is  not,  when,  283,  284. 
inability  to  give  covenant  for  production  is  not,  143,  662,  663. 

title  is  not,  662,  663. 
need  not  be  specially  pointed  out,  90. 
occasioned  by  act  of  God,  is  not  a  breach  of  covenant  for  title, 

671. 
defective, 

condition  as  to,  how  framed,  154. 

Court  will  not  sell  under  special  conditions,  982. 

purchaser  accepting  through  fraud  of  vendor  may  be  relieved, 

679. 

from  Court,  may  be  discharged  for,  991,  992. 
knowingly  taken,  proper  form  of  conveyance  to,  671, 

672. 

may  elect  to  take,  when,  923  et  seq. 
not  bound  by  his  counsel's  acceptance  of,  305. 

47(2) 
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defective — continued. 

reconveyance  decreed  for,  on  what  terms,  682. 
vendor  must  convey  with  compensation,  923,  924. 

perfect  by  conveying  after-acquired  interest,  688,. 

924. 

doubtful,  958.    See  DOUBTFUL  TITLE. 
evidence  as  to,  maps,  &c.,  when,  301. 

purchaser  not  entitled  to  custody  of  negative,  582. 
what  required  under  L.  R.  Act,  1925... 317. 
of  possession,  when  admissible  as  proof  of,  297. 
falsification  of,  criminal  liability  for,  91. 
freehold,  to,  not  required  on  grant  of  lease,  290. 
good,  when  first  shown,  286,  n.  (#). 
interest  runs  from  date  of  showing  good,  545. 

although  vendor  afterwards  supplements  title,  545. 
investigation  of,  on  sale  by  Court,  991 — 1005. 
lease  granted  without,  damages  for,  674,  675. 
length  of,  what  now  requisite,  87,  88,  168,  210,  292,  754. 
loss  of  deeds,  when  an  objection  to,  296,  297,  300.    See  TITLE  DEEDS. 
marketable,  fiduciary  vendors  must  show,  77. 

knowledge  of  purchaser  immaterial,  where  contract  i& 

for,  942. 

right  to,  may  be  waived,  440. 
vendor  must  make,  439,  942. 
matters  relating  to,  161. 
minerals,  to,  purchaser  may  call  for,  1046. 
mines,  to,  purchaser  may  call  for,  1046. 
mistake,  common,  as  to,  146. 
mortgagee  may  enforce  legal,  by  ejectment,  279. 

requires  different,  from  that  required  by  purchaser,  305. 
selling  under  power  confers  irredeemable,  34,  35. 

even  though  second  mortgagee  be  purchaser,  35. 
notice, 

ot  defects,  purchaser  has,  from  neglect  to  examine,  743,  744,  749, 

750. 

of  everything  which  examination  would  show,  purchaser  has,  647. 
of  lessor's,  lessee  has,  647,  648. 

purchaser's  position  regarding,  754. 
of  payment  of  rent  to  A.,  is  notice  of  A.'s,  748. 
of  tenancy,  is  notice  of  landlord's,  747. 
of  vendor's,  purchaser's  position  regarding,  753,  754. 
of  Crown,  adverse  possession  affects,  how  far,  411,  412. 
of  disseisor,  is  good  absolutely  after  twelve  years,  410. 

against  all  but  disseisee,  410. 

of  Duchy  of  Cornwall,  adverse  possession  affects,  how  far,  412. 
of  reversioner,  must  be  produced  where  waiver  of  forfeiture  relied 

on,  172. 

of  testator,  devisee  estopped  from  denying,  410. 
outstanding  interest  as  ground  for  reporting  against,  962. 
perfect,  what  is,  283,  284,  285,  286. 
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possessory,  covenants  on  transfer  of  registered  land  held  under,  510. 

freehold  with,  search  on  purchase  of,  1047. 
"  pretenced."    See  PRETENQED  TITLE. 

purchaser  not  liable  for  use  and  occupation  in  default  of,  852. 
qualified,  freehold  with,  search  on  purchase  of,  1045,  1046,  1047. 
recitals  should  show  vendor's,  when,  471. 
reference  as  to,  956,  957.    See  KEFERENCE  AS  TO  TITLE. 
root  of, 

devise,  general,  is  bad,  295. 

specific,  is  not  proper,  295. 

disentailing  deed,  not  good,  296. 

false,  vendor  cannot  require  purchaser  to  assume,  151. 

if  irregular,  must  be  so  stated,  151,  152,  154,  294. 

instrument  dependent  on  prior  instrument  not  good,  295,  29G. 

L.  P.  Act,  1925,  does  not  authorize  misleading  statement  as  to, 
152. 

lease  not  good,  on  sale  of  fee  simple,  295. 

title  prior  to,  may  be  investigated  aliunde,  147. 

voluntary  conveyance,  commencing  with,  153,  295. 

what  is  good,  294. 

several,  sale  in  lots  of  land  held  under,  149. 
slander  of,  what  will  found  action  for,  101. 
squatter,  of,  L.  R.  Act,  1925,  respecting,  1071,  n.  (o). 
time  for  showing  is  date  of  decree  or  reference,  432,  433,  918. 

was  at  law  date  of  trial,  433,  n.  (A-). 

to  land  out  of  jurisdiction,  Court  will  not  decide  questions  as  to,  878. 
to  land  tax,  defective,  may  be  confirmed,  726. 
to  satisfied  term,  what  to  be  shown,  289. 
trustees  may  be  estopped  by  making  positive  statement  aa  to,  1012. 

purchasing  must  require  what,  82. 
under  foreclosure  decree,  dangers  of,  412,  413. 
under  Statute  of  Limitations, 

by  adjoining  owner  against  railway  company,  636,  637. 

does  not  operate  as  conveyance,  407,  408. 

how  proved,  406. 

nature  of,  408. 

purchaser  compelled  to  accept,  406. 

undertaking  by  solicitor  to  clear  up,  whether  specifically  enforced, 
444. 

want  of, 

at  date  of  contract,  how  far  defence  to  specific  performance,  916 

et  seq. 
purchaser  cannot  require  indemnity  for,  931. 

may  preclude  himself  from  objecting  to,  919. 

must  rescind  at  once  on  discovering,  918,  919. 

not  entitled  to  damages  for,  845  et  seq. 
to  material  part,  fatal,  137,  935  et  seq. 
to  one  lot,  may  vitiate  contract  as  to  others,  850,  851,  940. 
to  small  part,  is  matter  for  compensation,  939. 
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want  of — continued. 

vendor  cannot  generally  raise  as  defence  to  specific  performance, 

923  et  seq. 
seen*,  on  ground  of  mistake  or  hardship,  929. 

where  specific  performance  impossible,  925. 
vendor  may  remedy,  on  the  reference,  918. 
what  to  be  shown  on  various  sales, 
of  advowson,  292. 
of  allotments,  165,  287. 
of  contract  for  purchase,  281. 
of  copyholds  formerly  waste  of  manor,  167. 
of  enfranchised  copyholds,  167,  289,  290. 
of  exchanged  lands,  287  et  seq. 
of  land  depending  on  Stat.  of  Lim.,  406. 
of  lands  acquired  from  charity,  289. 

tithe-free,  293. 
of  leaseholds,  290. 
of  pew  with  house,  291. 

of  property  held  under  Crown  grant,  293,  294. 
of  registered  estate,  303,  304. 
of  reversionary  interest,  293. 
of  shares,  291. 
under  agreement  not  to  call  for  legal  estate,  294. 

TITLE  DEEDS, 

conveyance  of,  notice  of,  should  be  indorsed  on  leading  deed  retained, 

591. 
copies  of,  how  rendered  admissible,  141. 

mortgagee  not  entitled  to,  on  payment  oft*,  422. 
custody  of, 

condition  for,  by  purchaser  of  largest  lot,  144. 
mortgagee  not  entitled  to,  on  payment  off,  422. 
purchaser  entitled  to,  on  completion,  142,  581. 
of  largest  lot  entitled  to,  144,  582. 

on  sale  by  Court,  1005. 

vendor  entitled  to,  if  he  retain  any  part  of  estate.  144,  582. 
delivery  of, 

enforceable  now,  not  only  in  equity,  709. 
purchaser  from  Court  should  see  to,  1000,  1C05. 
vendor  entitled  to,  from  purchaser  on  failure  to  complete.  862. 
evidence  by,  condition  as  to,  146,  147. 
examination  of, 

evidence  of  acceptor,  how  far,  417. 
expense  of,  falls  on  purchaser,  416. 

when  recoverable  by  purchaser,  417. 
extraordinary  expense  of,  vendor  must  bear,  416. 
when  to  be  made,  417. 
inquiry  for,  answered  by  reasonable  excuse  absolves  purchaser,  721, 

753. 
neglect  to  make,  effect  of,  721,  753. 
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lien  of  vendor  does  nob  entitle  him  to  retain,  607. 
lien  upon,  by  solicitor  of  executor,  420,  421. 
mortgagee,  420,  421 . 
mortgagor,  420,  421. 
enforceable  against  trustee  in  bankruptcy,  how  far,  420, 

n.  (»t). 
loss  of,  effect  of ,  141,  296. 

makes  secondary  evidence  admissible,  141. 
mortgagee  liable  for,  421,  422. 

non-possession  of,  may  not  postpone  legal  estate,  719. 
non-production  of,  may  be  notice  of  their  deposit,  1015. 
possession  of,  effect  of,  on  priorities,  719  et  aeq., 

delivery  of  incomplete  set  may  absolve  purchaser,  721. 

to  mortgagor  may  not  postpone  mortgagee,  719. 

to  borrow  specified  sum,  effect  of,  719. 

negligence  as  to,  per  se  does  not  postpone  legal  estate,  606,  719. 
where  both  titles  are  equitable,  720  et  sag. 

prior  estate  is  legal,  721. 
production  of, 

acknowledgment  for.     See  ACKNOWLEDGMENT  FOR  PRODUCTION. 

against  mortgagee,  420. 

condition  against,  must  be  unambiguous,  144,  145. 

costs  of,  liability  to,  how  affected  by  L.  P.  Act,  1925... 416. 

when  they  are  not  in  vendor's  possession,  142. 
covenant  for,  inability  to  give  not  a  fatal  defect,  143,  415. 
includes  what,  141. 

purchaser  entitled  to,  on  completion,  142. 
vendor  must  procure  their  production  under,  416, 

417. 

for  verification  of  abstract  is  vendor's  duty,  141. 
on  purchase  by  solicitor  from  client,  45. 
place  for,  415. 

notice  of,  should  be  given  to  purchaser,  416,  417. 
who  may  compel,  417  et  seq.     And  see  PRODUCTION. 
undertaking  by  mortgagor  on  loan  of,  how  enforced,  422. 
upon  record,  secondary  evidence  of,  admissible,  141. 

TOMBSTONE, 

evidence  of  pedigree,  349. 

TOWN, 

meaning  of,  in  L.  C.  C.  Act,  638. 

TRADE, 

covenant  in  restraint  of, 

construction  of,  against  covenanter,  652  et  seq. 
when  enforceable,  650,  651,  882. 
dealings  with  land  by  joint  tenants  for,  create  tenancy  in  common, 

816,  817. 
evidence  as  to  custom  of,  admissible  to  explain  contract.  862. 
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TRADE — contin  ued . 

joint  purchase  of  land  for  purposes  of,  creates  tenancy  in  common, 

816. 

purchase  of  premises  for,  makes  time  essential,  429,  430. 
restraint  of,  rule  against,  does  not  apply  to  negative  covenants,  642, 
643. 

TRANSFER, 

instrument  operating  as,  liable  to  stamp  duty,  476. 

of  funds  of  one  settlement  to  make  good  default  in  other,  is  for 

valuable  consideration,  700. 
of  leaseholds,  covenants  implied  on,  509,  510. 
of  registered  land,  covenants  on,  509,  510. 
of  shares, 

to  child,  as  director's  qualification,  831,  n.  (j?). 

where  transferor  has  not  legal  title,  703,  n.  (6). 
written,  of  parol  contract  good,  204,  205. 

TRAVELLING.    See  JOURNEYS. 

TRESPASS, 

commission  of  acts  of,  not  part  performance,  892. 
entry  by  person  barred  by  Stat.  of  Lira,  is,  407,  n.  (p). 
possession  without  liability  for,  part  performance,  890. 
purchaser  in  possession  after  rescission  may  be  liable  for,  853. 
vendor's  licensee  using  easement  after  conveyance  to  purchaser  is 

guilty  of,  809. 
void  agreement  for  lease  may  operate  as  licence  so  as  to  excuse,  203. 

TROVER, 

action  of,  will  lie  for  gathering  sea-weed,  394. 
retention  of  abstract,  281. 

TRUST.  And  see  TRUSTEE. 
breach  of, 

confirmation  of,  by  c.  q.  t.  may  'be  kept  off  conveyance,  460. 

contract  involving,  not  enforceable,  908,  911. 

conveyance  of  legal  estate  in,  does  not  deprive  purchaser  of  legal 

rights,  704,  705. 
funds  transferred  from  one  settlement  to  another  to  make  good, 

belong  to  latter,  700. 
land  held  in,  concurrence  of  one  c.  q.  t.  on  sale  of,  makes  good 

title,  534. 

power  of  trustees  to  sell  or  release,  534,  535. 
married    woman    restrained    from    anticipation,    whether    can 

acquiesce  in,  49,  50. 

protection  afforded  by  T.  Act,  1925,  s.  8  (3),  respecting,  82. 
sale  in,  may  be  restrained,  78. 
use  of  depreciatory  conditions  is,  176. 
declaration  of,  must  be  signed  by  beneficial  owner,  821,  822. 

not  enforceable,  unless  in  writing,  888,  n.  (jr). 
party  enforcing,  need  not  be  party  to,  821. 
proof  of,  under  L.  P.  Act,  1925... 821,  822. 
unnecessary  to  raise  resulting  trust,  822. 
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TRUST— con  tin  ued. 

estate,  held  for  adverse  claimant,  purchaser  cannot  get  in,  699. 

lien  of  Crown  extends  to,  1027. 
express,  under   Statute  of  Limitations,  398  et  seq. 

does  not  prevent  time  from  running  as  to  money  charged  on 

land,  398. 
for  creditors  and  for  specified  person  distinguished,  784. 

is  revocable,  784. 
instances  of,  398. 
for  sale, 

consent  to  execution  of,  under  L.  P.  Act,  1925... 531. 

where  consents  of  two  or  more  persons 

required,  63. 

continuance  of,  L.  P.  Act,  1925,  respecting,  530,  531. 
duration  of,  L.  P.  Act,  1925,  s.  23,  relating  to,  59. 
expiration  of,  58. 

future,  when  exerciseable  immediately,  58. 
land  conveyed  to  persons  in  undivided  shares  held  upon,  497. 
postponement  of,  58,  59. 
time  fixed  by,  could  not  be  anticipated,  58. 
under  T.  Act,  1925,  how  to  be  exercised,  65. 
L.  P.  Act,  1925,  respecting  proof  of  declaration  of,  821,  822. 
notice  of  legal  estate  outstanding  is  notice  of,  750. 
prior  unrecited,  recital  of  trust  is,  745. 
under  L.  R.  Act,  1925... 1070. 
power  of  trustee  to  sell  under,  64. 
profit  from  trust  not  allowed,  79. 

proof  of  declaration  of,  under  L.  P.  Act,  1925... 821,  822. 
purchaser  of  equitable  estate  takes  subject  to,  712,  713. 

with  notice,  takes  legal  estate  subject  to,  712,  713. 
solicitor  protected  in  regard  to  breach  of,  82. 
trustees'  powers  under,  64. 

TRUST-MONEY, 

lands  purchased  with,  impressed  with  trust,  832. 
proof  of,  832. 
remedies  of  c.  q.  t.  In  respect  of,  834. 

TRUSTEE, 

administration  as  regards  settled  land,  when  granted  to,  528. 
agent,  acts  of,  trustee  responsible  for,  70. 

can  be  authorised  by,  to  receive  purchase-money,  538,  571 

et  seq. 
may  be  authorised  by,  to  receive  purchase-money,  when,  671 

et  seq. 

power  to  employ,  under  T.  Act,  1925... 70. 
appointment  of  new,  in  case  of  lunatic's  land,  9,  10. 
auctioneer,  commission  not  allowed  to,  79. 

loss  by  insolvency  of,  does  not  fall  on,  186. 
bare,  conveyance  by,  in  breach  of  duty,  effect  of,  704. 

equitable,  concurrence  of,  unnecessary  on  sale  by  Court,  1008. 
married  woman  can  convey  as  if  feme  tolf,  14,  469,  516,  517. 
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TRUSTEE— continued . 

breach  of  covenant  for  title,  may  sue  for,  678. 

trust  by,  protection  afforded  by  T.  Act,  1925,  s.  8  (3)... 

82. 
cestui  qne  trust, 

advances  to,  for  purchase  of  estate,  trustee  has  lien  for,  832,  833. 
claim  of,  against,  as  to  money  charged  on  land,  when  barred, 

398. 

consent  by,  must  be  exercised  for  general  benefit,  61. 
covenants  for  title  by,  on  sale  by  trustees,  495,  496,  497,  498. 
dealings  with,  impeachable,  22,  23. 
purchase  from,  may  be  authorised  by  Court,  43. 
solicitor  of,  cannot  authorise,  42. 
when  valid,  42. 
remedy  of,  against,  for  purchase  of  land,  in  breach  of  trust,  834. 

on  purchase  of  trust  property  by,  43  et  seq. 
charge  need  not  be  assigned  to,  in  order  to  keep  it  alive,  806. 
charity,  "  absolutely  entitled  "  under  L.  O.  C.  Act,  s.  69,  how  far, 

579. 

incapacity  of,  to  sell  generally,  17.    See  CHARITY. 
must  account  for  succession  duty,  1051,  n.  (6). 
powers  of,  470. 

competition  should  promote,  on  sale,  76. 
copy  of  register,  not  liable  for  inaccuracy  of,  317. 
conditions  of  sale, 

as  to  time  for  requisitions  may  be  used  by,  159,  160. 
depreciatory,   must   not    be  used   by,    64,    65,    176.     See  DE- 
PRECIATORY. 
discretion  as  to  use  of,  under  T.  Act,  1925,  does  not  authorise 

depreciatory,  176. 
for  compensation,  use  of,  by,  140. 
implied  by  T.  Act,  1925... 175,  176. 
contract  by  c.  q.  t.  should  be  adopted  by,  if  beneficial,  519. 

enforced  in  spite  of  better  offer  subsequently,  943,  944. 
not  enforced,  if  improvident,  911,  944. 
conveyance  by,  description  of  property  in,  519. 

of  outstanding  legal  estate  at  request  of  c.  q.  t.,  519. 
to  c.  q.  t.  on  determination  of  trusts,  519. 
corporation  as,  remuneration  of,  599,  600. 
costs, 

general  liability  as  to,  77. 

occasioned  by  improper  dealings  with  trust  estate,  to  be  borne 

by,  46. 

of  attempted  unauthorised  sale,  not  allowed  to,  58. 
of  satisfying  doubtful  claim,  allowed  to,  79. 
out  of  pocket  alone,  allowed  to,  79. 
covenant  for  title  by.    See  COVENANTS  FOR  TITLE. 
covenant,  statutory,  given  by,  where  estate  sold  by  Court,  495. 
disclaimer  by, 

makes  concurrence  in  sale  under  power  unnecessary,  533,  534. 

trust  unnecessary,  533. 
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TRUSTEE— continued. 

encroachment  by,  166,  n.  (6). 

estoppel  of,  making   positive  statement  as   to  title,   1012. 
father  in  possession  is,  of  estate  of  infant  child,  401. 
for  purchase, 

can  only  buy  for  benefit  of  trust,  33. 
presumed  to  buy  with  trust  money,  833. 
for  sale, 

"absolutely  entitled"  within  L.  C.  C.  Act,  a.  69... 579. 

before  Lord  Cran worth's  Act,  63. 

building  land  of,  can  make  roads,  67. 

cannot  sell  after  administration  action  begun,  58. 

by  auction  if  directed  otherwise,  63,  64. 
conveyance  of  land  to  persons  in  undivided  shares  held  upon, 

497. 

delay  by,  in  selling,  effect  of,  57,  58. 
depreciatory  conditions,  selling  under,  64,  65. 
discretion  of,  as  to  time  for  sale,  57,  58. 

should  be  exercised  for  general  benefit,  61. 
duties  of,  generally,  57  et  seq.,  63,  64. 
interests  of  tenant  for  life  and  remainderman  must  be  observed 

by,  58. 

of  reversionary  interest,  duty  of,  58. 
powers  of  tenant  for  life,  possess,  67. 
purchase  by,  generally  invalid,  29,  30,  42. 
may  be  supported,  42. 
nature  of  invalidity  of,  29. 

no  inquiry  allowed  as  to  advantage  or  disadvan- 
tage of,  30. 

settlement  may  be  retained  by,  how  far,  on  sale,  582. 
tenant  for  life,  possess  powers  of,  67. 
time  fixed  for  sale,  cannot  be  anticipated  by,  58. 

may  be  postponed  by,  when,  59. 

impeachment  of,  by   beneficiary  for  depreciatory  condition.  176. 
impeachment  of  sale  after  conveyance  by,  140,  n.  (&)• 
in  bankruptcy.    See  TRUSTEE  IN  BANKRUPTCY. 
infant,  521. 

inquiries  of,  as  to  incumbrances,  1011,  1012. 
investment, 

discretion  of,  as  to,  not  interefered  with,  81. 
in  real  estate,  power  of,  does  not  authorise  purchase  of  lease- 
holds, 80. 

without  authority  is  bad.  80. 

securities,  power  of,  does  not  authorise  purchase  of  lease- 
holds, 80,  81. 

power  to  vary  authorises  release  of  part  of  lands  from  mort- 
gage, 535,  536. 

may  give  power  of  sale,  533,  536. 
time  allowed  to,  for,  81. 
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legal  estate,  protects,  against  prior  incumbranccrs,  from  c.  q.  t.,  699. 
purchaser  cannot  protect  himself  by  getting  in,  from, 

704. 
liability  of, 

for  acts  of  agent  for  sale,  70. 

for  depreciatory  condition  under  T.  Act,  1925... 176. 

for  negligent  misdescription,  140. 

for  purchase-money  inter  ae,  572,  573. 

persons  assuming  to  act  as,  78. 

to  purchaser  of  equitable  interest  for  false  information,  1011, 

1012. 

marketable  title,  how  far  bound  to  require,  82. 
married  woman,  power  of,  to  convey  legal  estate,  469,  516,  517. 

mortgaged  property,  14. 

nominal,  concurrence  of,  may  be  required,  466. 
notice  to, 

binds  him,  when  it,  725,  739,  740. 
new  trustees  are  not  affected  by,  735,  736. 

of  purchase  of  equitable  interest  affecting  priority  as  against 

trustee  in  bankruptcy,  725. 

in  land  as  affecting  priority, 

592,    704,    709,    710,    711, 

1012. 

to   be  given,   592,  726,   1011, 

1012. 

proceeds   of  sale   vested  in  them,   712. 
of  sale  of  land,  1012. 

personalty,   1012. 
one,  is  notice  to  all,  735. 

unless  he  has  adverse  interest,  735. 
should  be  given  to  all  in  existence,  1012,  n.  (»»). 
solicitor  of,  is  notice  to  trustees,  735. 
of  estate  charged  with  debts  has  power  of  sale,  536,  537. 
of  settlement,  advances  by  husband  to,  are  for  benefit  of  trust,  827. 
offer  by,  at  specified  price  need  not  be  withdrawn  for  better,  76. 
power  of,  to  give  good  receipt,  527  et  seq.    See  INTENTION;  PUR- 

CHASE-MONEY. 

to  purchase  from  c.   q.  t.,  42. 

to  raise  money  under  T.  Act,  1925... 73,  74. 

to  release  part  of  lands  from  mortgage,  queer e,  535,  536. 

to  reserve  minerals,  66. 

to  sell  or  release  lands  held  in  breach  of  trust,  534,  535. 
purchase-money  must  be  received  by  all,  533,  571  et  seq. 
purchaser  from,  when  affected  with  notice  of  breach  of  trust,  757. 
purchases  by,  80  et  seq. 
receipt  by,  527,  528. 

receipt  must  be  given  by  all,  533,  571  et  seq. 
relation  of,  purchase  of  trust  property  by,  41. 
remuneration,  may  stipulate  for,  80. 
resignation  of,  does  not  remove  incapacity  to  buy  trust  property,  42 . 
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•ale  by, 

advertisements  of,  64. 

by  auction  or  private  contract,  63,  64. 

relieves  from  liability,  76,  77. 
for  annuity  or  rent-charge,  74,  75. 
for  best  price,  74,  75. 

for  building  purposes,  duties  and  powers  in  respect  of,  67. 
mode  of,  under  T.  Act,  1,925... 65. 
not  restrained  unless  in  breach  of  trust,  78. 
of  minerals  apart  from  service,  may  be  good,  66,  67,  n.  («). 
of  timber  apart  from  estate,  65,  66. 
of  unauthorised  security,  534. 
together  or  in  parcels,  63,  64. 
sale  by  Court,  conduct  of,  when  given  to,  977,  978. 

not  allowed  to  bid  on,  984. 

secret  purchase  of  trust  property  by,  is  voidable,  42. 
solicitor  may  appoint,  to  receive  trust  funds,  70. 

of  trustee  may  only  charge  out-of-pocket  costs,  79. 
statutory  covenant  given  by,  where  estate  sold  by  Court,  495. 
stranger  is,  of  lands  purchased  in  his  own  and  wife's  name,  827. 
tenant  for  life,  conveying  as,  496. 

is,  under  S.  L.  Act,  1925... 62. 

term,  includes  personal  representatives,  51. 

title  to  be  required  by,  on  purchase,  what,  82. 

shown  by,  must  be  marketable,  77. 

undertaking  by,  for  safe  custody,  497,  n.  (a;). 

vendor  is,  for  purchaser,  how  far,  265,  266.    See  VENDOR  IN  POSSES- 
SION. 
with  power  of  sale.     See  POWER. 

TRUSTEES  FOR  PURPOSES  OP  SETTLED  LAND  ACT, 

appointment  of,  necessary  before  dealing  with  lunatic's  estate,  10. 
are  "  absolutely  entitled  "  within  sect.  69  of  L.  C.  C.  Act,  579. 
infant,  powers  of,  exerciseable  by,  4,  5. 
legal  estate  vests  in,  when,  418,  419. 
must  be  independent  persons,  62. 

TRUSTEE  IN  BANKRUPTCY.    And  see  ASSIGNEE. 
appointment  of,  effect  of,  16. 

assignee  of  mortgage  stands  in  same  position  as  mortgagee,  807,  808. 
consent  of,  to  exercise  of  power  by  bankrupt,  70,  71. 
deposit  paid  by  bankrupt  to  vendor,  not  recoverable  by,  725,  887. 

n.  (c). 

disclaimer  by,  272,  273,  882,  n.  (*),  1071,  n.  (o). 
of  leaseholds  by,  503. 

unprofitable  contracts  by,  17,  272. 
destroys  all  liability  from  date  of  vesting,  503. 
purchaser  preventing,  must  covenant  against  rent,  &c.,  604. 
leaseholds, 

I  assignment  of,  to  pauper,  relieves  from  liability  for,  503. 

liable  on,  so  long  as  he  holds,  503. 
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TRUSTEE  IN  BANKRUPTCY— continued. 
leaseholds — continued. 
may  be  sold  by,  503. 
vest  in,  from  appointment,  503. 

what  covenants  may  be  required  by,  on  sale  of,  503,  504. 
of  purchaser,  contract  not  enforceable  against,  887. 

may  enforce  contract,  882. 
of  vendor,  contract  enforceable  against,  883,  887. 

may  enforce  contract,  882. 

partner  of,  cannot  purchase  bankrupt's  estate  for  his  firm,  30. 
postponed   to   purchaser  of   equitable   interest  of   bankrupt,  giving 

notice  to  trustees,  724,  725. 
without  notice  of  equitable  interest,  acquir- 
ing legal  estate,  724,  725. 
protection  of  purchaser  against,  723,  724. 
purchase  by,  of  bankrupt's  estate,  is  bad,  30. 

may  be  confirmed,  30. 
purchase-money,  can  give  good  receipt  for,  576. 

paid  to  vendor  after  bankruptcy,  can  claim,  576. 
receipts,  may  give,  578. 

relation  of,  cannot  purchase  bankrupt's  estate,  30. 
sale  of  bankrupt's  estate,  17. 

should  be  made  without  delay,  51. 
title  to,  17. 

solicitor  employing,  600. 

solicitor's  lien,  how  far  available  against,  420,  n.  (»»). 
title  of,  registration  of  petition  affecting,  1020,  1021. 
relates  back  to  act  of  bankruptcy,  17. 
when  displaced,  1044. 

TRUSTEE  ACTS, 

auctioneer  may  pay  in  deposit  under,  184. 

bare  trustee,  under,  516. 

concurrence  of  husband  where  married  woman  bare  trustee  now  not 

necessary,  516,  517. 
conditions  for  sale  under,  175,  176. 
conveyance  by  means  of,  in  sales  by  Court,  1004. 
costs  of  proceedings  under,  necessary  to  conveyance,  vendor  must  pay, 

593. 
declaration  of  trusteeship  under,  in  action  for  specific  performance, 

522. 

effect  of,  on  rights  of  trustees  under  Stat.  of  Lim.,  398,  399. 
incumbrances,  discharge  of,  under,  576,  577. 

money  to  meet  for  future  contingency  may  be  paid  in  under,  576,  577. 
mortgagee  should  pay  in  surplus  under,  in  case  of  disputes,  78,  79. 
receipts  by  trustee,  under,  614  et  seq. 

solicitor  may  be  appointed  under,  to  receive  trust  funds,  70. 
trust,  meaning  of,  under,  524. 
trustee  within, 

bare,  within,  516. 

heir  of  vendor  dying  before  completion  of  compulsory  sale,  52o. 
of  copyholds  dying  before  surrender,  is,  524. 
who  has  by  will  directed  executors  to  sell,  525. 
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TRUSTEE  ACTS— continued. 
trustee  within — continued. 

heir  of  wife  dying  before  performance  of  covenant  to  surrender, 

524,  n.  (r). 
married  woman,  conveyance  by,  of  mortgaged  property,  under, 

mortgagor  refusing  to  surrender  is,  524,  n.  (r). 

power  of,  to  sell,  64. 

vendor  is  not,  until  decree  for  specific  performance  or  declaration 

of  trust,  265,  n.  (6). 

refusing  to  execute  conveyance  settled  by  judge  is,  524. 
trustee  for  purchaser,  cases  of,  524,  525. 
under  covenant  to  stand  seised  in  trust  till  surrender  is, 

525. 
trustees  unable  to  give  receipt,  may  pay  in  purchase-money  under, 

536. 

vendor  not  trustee  under,  265,  n.  (6). 
vesting  order  under, 

consequential  on  judgment  for  sale  or  mortgage,  522. 
effect  of,  521. 

is  evidence  of  matters  alleged  as  its  foundation,  523. 
person  may  be  appointed  to  convey  in  lieu  of,  522,  523. 
re-conveyance  may  be  ordered  on  setting  aside,  523. 
vesting  order  may  be  made  of  lands, 
of  infant,  521. 

mortgagee,  521. 

trustee   when    lunatic   is   within   jurisdiction   of    Chancery 

Division,  521,  n.    (i). 
of  lunatic  mortgagee  or  person  of  unsound  mind,  521,  n.  (»). 

trustee  or  person  of  unsound  mind,  521,  n.  (t). 
of  trustee  dying  without  personal  representative,  521. 

refusing  to  convey,  521. 

of  unborn  person  contingently  entitled,  521,  522. 
where  it  is  uncertain  which  trustee  was  survivor,  521. 
it  is  unknown  whether  survivor  is  dead,  521. 
mortgagee  infant,  522. 
new  trustee  appointed  by  Court,  521. 
trustee  accepting  non-marketable  title  protected,  82. 
trustee  infant,  521. 

TUNNELLING, 

how  far  a  "taking"  of  land  under  L.  C.  C.  Act,  254,  n.  (/),  266, 


UMPIRE.    And  see  AWARD. 

award  of,  when  enforceable,  946,  947. 
choice  of,  by  lot  is  bad,  538. 

may  be  waived,  538. 
under  L.  C.  C.  Act, 

arbitrators  failing  to  appoint,  Board  of  Trade  may  appoint,  540. 
may  appoint  after  expiration  of  their  powen,  540. 


1356  INDEX. 
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under  L.   C.  C.  Act — continued. 

Board  of  Trade  failing  to  appoint,  landowner  entitled  to  jury, 

540. 

declaration  of,  need  not  be  before  local  magistrate,  540,  n.  (y). 
must  make  award  within  three  months  from  appointment,  540. 

UNAUTHOEIZED 

acts  of  agent.     See  AGENT. 

UNCERTAINTY, 

as  to  consideration,  effect  of,  as  to  adequacy,  620,  621,  945. 

as  to  quantity  of  land  to  be  taken,  953. 

in  material  term  of  agreement,  fatal,  221,  896,  897. 

UNCONSCIONABLE  BARGAIN, 

repeal  of  usury  laws  does  not  preclude  relief  for,  630. 

UNDERLEASE, 

agreement  for  purchase  of,  by  lessor,  effect  of,  280. 

apportionment  of  rent  may  be  made  by  way  of,  172. 

description  of,  in  particulars  and  conditions,  145. 

fine  on  granting  of,  L.  R.  Act,  1925,  respecting,  1075. 

invalidity  of,  may  be  shown  in  spite  of  condition,  145. 

L.  R.  Act,  1925,  respecting,  1075. 

not  ordered,  where  contract  is  for  assignment,  935. 

purchaser  need  not  accept,  115,  136,  145,  935. 

sale  of  leaseholds  in  lots  by  way  of,  covenants  for  title  on,  496. 

each  purchaser  must  covenant  against  rent, 

502,  503. 

not  offered  as  such,  effect,  145. 
synonymous  with  derivative  lease,  115,  n.  (n). 

UNDERLESSEE.     See  SUB-LESSEE. 

UNDERTAKING, 

by  solicitor  to  clear  up  title,  summarily  enforced,  444. 

for  payment  of  costs  by  mortgagee  on  taking  deeds,  how  enforced, 

420,  421. 

for  safe  custody,  binds  only  during  possession  of  deeds,  500,  658. 
by  trustees,  497,  498. 
substituted  for  covenant,  143. 
UNDERVALUE, 

not  sufficient  alone  to  avoid  sale,  628. 
sale  at, 

relief  against  covenants  for  title  on,  678,  679. 
of  vendor  on,  559,  560,  616  et  seq. 

how  far  affected   by  want  of  advice,  621. 
terms  of,  629. 
what  sufficient  proof  of,  626,  627. 

UNDERWOOD.     See  COPPICE. 

UNDIVIDED  SHARES, 

purchaser  of  entirety  need  not  accept,  927. 
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UNDUE  INFLUENCE, 

by  parent,  to  effect  family  arrangement,  how  far  good,  625,  626. 

by  solicitor,  must  be  proved,  38,  39. 

by  stranger,  purchaser  not  responsible  for,  616. 

c.  q.  t.  confirming  voidable  purchase,  must  not  be  under.  48. 

on  sale  by  mortgagor  to  mortgagee,  35,  36. 

transactions  set  aside  for,  22,  23,  29. 

where  sale  set  aside  owing  to,  22,  23. 

UNILATEEAL  MISTAKE.    See  MISTAKE. 

UNINCOEPOEATED, 

conveyance  to  body,  effect  of,  24,  n.  (r). 
purchase  by  body,  how  made,  24. 

UNION  AND  PARISH  PROPERTY  ACT,  1835.. .3,  n.  (*). 

UNIVERSITY.     And  see  CORPORATION. 
lands,  power  of,  to  sell,  20. 

UNIVERSITIES  AND  COLLEGES  ESTATES  ACT,  1925, 
powers  of  alienation  under,  20. 

USAGE, 

modern,  is  evidence  to  show  what  passed  under  old  grant,  330. 
trade,  evidence  admissible  to  prove,  in  explanation  of  contract,  862. 

USE  AND  OCCUPATION.     And  see  OCCUPATION;  OCCUPATION  RENT. 
corporation  may  be  liable  for,  238,  239. 

USER, 

condition  as  to,  binds  purchaser,  though  not  constituting  easement, 

718,  719. 
continuous,  of  easement   other  than  light,   should   be  proved,  394. 

395. 
covenant  restrictive  of,  how  conveyance  should  secure  performance 

of,  506,  507. 
vitiates  sale,  136,  137. 
evidence  of,  contrary  to  rights  of  parties  to  a  deed,  when  admissible, 

330. 

immemorial,  321,  n.   (k). 

incapable  of  interruption,  does  not  found  easement,  358. 
necessary  rights  of,  must  be  expressly  excluded,  if  so  intended,  490. 

pass  under  general  words,  487,  488,  489. 
non-user  of  way,  does  not  destroy  right,  373. 
of  prescriptive  way,  limited  to  user  by  prescription,  374. 
of  way  of  necessity,  restricted  to  necessary  purpose?,  372,  373. 

USUAL, 

covenants  in  lease  should  not  be  described  as,  in  particulars,  168, 169. 

D. — VOL.  n.  48 
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USUEY, 

condition  for  payment  of  interest  on  increasing  scale,  is  not,  125. 
interest  amounting  to,  may  be  reduced,  630. 

repeal  of  laws  against,  does  not  preclude  relief  for  unconscionable 
bargain,  630. 

VACANCY, 

pending  contract  for  sale  of  advowson,  effect  of,  270. 

VALUATION.    And  see  ARBITRATOR;  AWARD. 
arbitration  distinguished  from,  224. 
contract  for  sale  at,  enforceable,  946,  947. 
contract  for  sale  "at  fair,"  enforceable,  222. 

mode  of,  if  specified,  must  be  followed,  222. 

reference  directed  to  ascertain  price,  222. 
contract  for  sale  of  fixtures  at,  apart  from  land,  223,  224. 

contract  as  to  the  land  may  be  enforced,  if  separable,  223,  224. 

vendor  will  T>e  compelled  to  allow  valuation  to  be  made,  224, 

n.   O). 

"fair,"  meaning  of,  with  regard  to  farming  stock,  223,  n.  (<e). 
fixtures  may  be  taken  at,  under  S.  L.  Act,  1925,  s.  49  (2). ..76. 
misrepresentation  as  to,  by  vendor,  effect  of,  95. 
mistake  in,  rectification  of,  538,  539. 
mortgagee  with  power  of  sale  cannot  take  over  at,  34. 
of  fixtures,  interest  not  payable  from  date  of,  547. 
of  property,  is  not  part-performance,  892. 
of  timber,  interest  runs  from  date  of,  547. 
timber  may  be  taken  at,  under  S.  L.  Act,  1925,  s.  49  (2)... 76. 
trustees  may  not  sell  at  price  to  be  fixed  by,  75. 
under  L.  C.  O.  Act, 

entry  cannot  be  made  upon  previous,  452. 

includes  what,  452. 

price  of  lands  may  be  fixed  by,  76,  451,  452,  453,  538  et  seq. 
vendor  need  not  disclose  result  of  recent,  87. 

VALUE, 

alteration  of,  after  contract,  268,  249,  562,  563. 

does  not  affect  question  of  adequacy  of  consideration,  626,  627, 

943,  945. 

purchaser  on  rescission  has  no  claim  for,  844. 
fluctuating,  makes  time  essential,  429. 
of  covenants,  Court  will  not  assess  relative,  926,  n.  (c£). 

VALUERS.    And  see  ARBITRATOR;  VALUATION. 

under  Inclosure  Act  cannot  buy  lands  in  parish,  36. 

VARIATION, 

in  funds.     See  FUNDS. 

in  quantity  or  quality.     See  COMPENSATION. 

of  contract  by  auctioneer,  179.    See  AUCTIONEER. 

how  far  defence  to  action  on  contract,  868. 
of  terms  of  payment  by  agent,  193. 
parol.    tfeePAROL;  SPECIFIC  PERFORMANCE. 
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VENDOR, 

abstract  of  title,  liable  to  furnish,  303. 
bound  to  answer  relevant  question,  148. 

cannot  force  on  purchaser  conveyance  from  a  third  party,  917. 
certificate,  liable  for  loss  of,  1074. 
copies  of  entries  on  register,  liable  for,  1072,  1073. 
death  of,  before  completion,  274  et  seq. 
effect  of  contract  ceasing  during  life  of,  275,  276. 
expenditure  by,  before  completion,  271. 
how  far  trustee  for  purchaser,  265. 
injury  to,  from  circumstances  of  property  sold,  697. 
inspection  of  register  by  purchaser,  liable  for,  1072. 
lost  deed,  when  necessary  for,  to  prove,  297. 
lien  of.     See  LIEN. 

not  a  trustee  within  T.  Act,  265,  n.  (V). 
production  of  deeds  by,  415  et  seq. 
representatives  of,  rights  of,  against  purchaser,  274. 
re-sale  and  forfeiture  of  deposit  by,  164,  165. 
right  of,  to  indemnity  from  purchaser,  when,  265. 
to  rescission,  when  arises,  160. 
lost,  161. 

VENDOR  AND  PURCHASER  ACT,  1874  (replaced  now  by  L.  P.  Act, 

1925), 

damages,  jurisdiction  of  Court  as  to,  under,  850. 
deposit   with  interest    and  costs  of   investigating   title   recoverable 

under,  850,  n.   (a), 
evidence,  what  sufficient  under,  312. 
inability  to  give  covenant  for  production,  provisions  of,  as  to,  143, 

662. 

procedure  by  summons  under,  960. 
production  of  documents  under,  142,  143,  415,  500. 
lessor's  title  unnecessary   under,  168. 
recitals,  when  evidence  under,  353 . 
title  of  lessor  not  to  be  shown  on  sale  of  leaseholds,  290. 

VENDOR  AND  PURCHASER  SUMMONS.    Set  SUMMONS. 

VENDOR  IN  POSSESSION, 

accounts  to  purchaser  for  minerals  worked  after  contract,  648,  562, 

563. 

rente,  how  far,  543,  648,  562,  563. 
action  for  use  and  occupation  does  not  lie  against,  696. 
alterations  by,  may  avoid  sale,  450. 

may  be  better  for  compensation,  450. 
deterioration  allowed  by,  may  avoid  sale,  662,  563,  961. 

may  be  compensated  for,  662,  663. 
encroachment  by,  enures  to  purchaser,  696. 
interest  on  money  appropriated,  whether  allowed  to,  644. 
occupation  rent  must  be  paid  by,  while  purchaser  pays  interest,  543. 
unless  delay  is  solely  purchaser's  fault,  518. 

48(2) 
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VENDOR  IN  POSSESSION— continued. 

preservation  of  property,  duty  of,  as  to,  561  et  teg. 
trustee  for  purchaser,  how  far,  265,  562. 
not  within  T.  Acts,  265,  n.  (ft). 

VERBAL.    See  PAROL. 

VERDICT, 

evidence  on  same  matter,  352. 

not  followed  by  judgment,  is  not  evidence,  352. 

VERIFICATION, 

of  abstract,  evidence  for.     See  ABSTRACT. 
expenses  of,  141  et  seq.,  156. 

vendor's  liability  for,  141,  142,  144,  145,  156,  415. 
not  excluded  by  acceptance  of  title,  440. 

condition  against  production,  141. 

144. 
of  court  rolls,  307,  308. 

VESTING  ORDER.    And  see  TRUSTEE  ACTS. 

conclusive  evidence  of  matter  alleged,  when,  523. 
conveyance  ordered  instead  of,  522,  523. 
judgment  for  mortgage,  made  on,  522. 

sale,  made  on,  522. 

tenant  for  life  disposing  of  property  before  executing,  effect  of,  750. 
under  L.  P.  Act,  1925... 521,  n.  (/). 
T.  Act,  1925... 521,  n.  (/). 

VEXATIOUS.    See  PBIVOLOUS. 

VOID, 

agreement,  contrary  to  public  policy  is,  243. 

for  illegal  purpose  is,  242. 

for  lease.     See  LEASE;  STATUTE  OF  FRAUDS. 

in  evasion  of  stamp  laws  is,  242. 

may  operate  as  licence,  203. 

covenants  against  rule  as  to  perpetuities  are,  657. 
deed,  purchaser  under,  acquires  no  title,  701. 

registration  does  not  validate,  589. 

grant  presumed   to  supplement  originally  void  grant,  321. 
lease,  no  abatement  allowed  to  purchaser  for,  932. 
secret  purchase  by  creditor's  assignee  is,  31. 
unlimited  right  of  re-entry  is,  657. 

VOIDABLE, 

contract,  alteration  by  vendor  makes,  how  far,  268,  269. 
may  be  set  up,  how,  98. 
of  infant.     See  INFANT;  INFANTS'  RELIEF  ACT. 
conveyance,  purchaser  claiming  under,  must  account,  799. 
deed,  priority  of  purchaser  under,  702,  n.  (x). 
estate  created  by  tenant  in  tail,  how  confirmed,  690. 

purchaser  buying  subject  to,  how  far  bound  by,  770. 
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VOIDABLE— continued. 

infant's  void  and  voidable  assurance  distinguished,  2,  n.  (•). 

INFANT. 
lease  by  mortgagor,  parties  to,  cannot  dispute  validity  of,  769. 

rights  of  purchaser  on,  769 
purchase  by  donee  of  power  of  sale,  whether,  29  et  »eq. 

person  in  fiduciary  position,  how  and  when,  29  et  teq. 

VOLUNTAKY.    And  see  VOLUNTARY  CONVEYANCE;  VOLUNTARY  SETTLE- 
MENT. 

assignment  of  expectancy  not  enforceable,  782^  n.  (y). 
settlor,  contract  of,  enforceable  against,  770,  771,  886. 
not  enforceable  by,  771,  886. 
with  purchaser  from,  how  far  enforceable,  886. 

VOLUNTAEY  CONVEYANCE, 
by  lunatic,  void,  8. 

implied  rights  to  light  under,  of  adjoining  tenements,  364,  365. 
within  L.  P.  Act,  1925,  s.  172  (replacing  13  Eliz.  c.  5), 

conveyance  defeating  proceedings  under  winding-up  order  is, 

793. 

depriving  plaintiff  of  fruits  of  action  is,  793. 
who  may  impeach,  793  et  aeq. 

within  L.  P.  Act,  1925,  s.   173  (replacing  27  Eliz.  c.  4), 
assignment  of  leaseholds  is  not,  773. 

conveyance  on  trust  to  sell  for  creditors,  not  parties,  is,  772. 
post-nuptial  settlement  is,  when,  772. 

test  of  validity  of,  773. 
to  charity,  not  now  voidable  by  subsequent  sale,  774. 

VOLUNTAEY  CONVEYANCES  ACT,  1893  (see  now  L.  P.  Act,  1925, 

s.  173),  771,  886. 
voluntary  settlor  prior  to,  position  of,  886. 

VOLUNTAEY  SETTLEMENT, 

ante-nuptial  contract,  settlement  in  pursuance  of,  is  not,  894. 

of  property  other  than  referred  to 

in,  is,  893. 
ante-nuptial  settlement  is  not,  774. 

after  long  cohabitation  may  be,  781. 
consideration  for,  may  be  past,  782^  783. 

proved,  782,  783. 
family  compromise  is  not,  774. 
heir  or  devisee  of  settlor  could  not  defeat,  786. 

unless  it  was  really  fraudulent,  786. 
of  lunatic,  void,  8. 

post-nuptial  settlement  is  not,  when,  772. 
amount  of  consideration  is  not  test,  773. 
test  of  validity,  773. 
revocation,  power  of, 

duty  of  solicitor  as  to,  in  preparing,  786. 

expressly  inserted,  should  be,  786,  787. 

want  of,  may  be  ground  for  setting  aside,  786,  787. 
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VOLUNTARY  SETTLEMENT— continued. 

settlement  in  consideration  of  invalid  marriage  is,  776. 

settlor  cannot  set  aside,  776. 
settlement  in  consideration  of  loan  is  not,  781. 

favour  of  collaterals,  how  far,  777  et  seq.     See  COL- 

LATEttALS. 

settlor  cannot  enforce  contract  against  purchaser,  771. 
under  Bankruptcy  Act,  1914, 
how  avoided,  795. 

sect.  42  does  not  apply  where  estate  is  administered  in  bank- 
ruptcy, 796,  797. 

include  gift  for  advancement  of  son,  796. 
purchaser,  meaning  of,  795,  n.  (a;). 

under  L.  P.  Act,  1925,  s.  172  (replacing  13  Eliz.   c.  5), 
bad,  if  intended  to  defraud  creditors,  787,  788. 

even  though  there  is  consideration,  788. 
cases  under,  789  et  seq. 
test  of  validity,  790. 
what  property  is  within,  789. 
who  may  impeach,  793  et  seq. 

VOLUNTEEES, 

assignment  of  subject-matter  of  action  to,  is  good,  244. 

children,  not  parties  to  post-nuptial  settlement,  are  mere,  777. 

collateral  relations  when,  under  marriage  settlement,  780. 

exceptions,  780. 

contract  with  settlor  is  after  his  death  enforceable  against,  771,  884. 

defective  execution  of  power  may  be  supplied  in  favour  of,  714. 

lien  of  vendor  good  against,  606. 

marshalling  by,  against  mortgagees  of  other  property,  771. 

maxim  that  Equity  considers  done  what  ought  to  be  done  cannot 

be  invoked  by,  836,  n.  (y). 

purchase-money  paid  to  settlor  cannot  be  claimed  by,  770,  771. 
registration  gives  no  better  title  to,  589. 

VOTES, 

conveyance  for  splitting,  effect  of,  246. 

to  son  to  qualify  for,  is  an  advancement,  831. 

WAIVEE, 

of  abstract,  does  not  waive  objections,  440. 

of  compensation  not  implied  by  execution  of  conveyance,  441,  442. 

of  contract, 

how  far  defence  to  action  on  it,  868,  869. 

in  writing,  defence  to  specific  performance,  947. 

should  itself  be  in  writing,  869. 
parol,  how  far  defence  to  specific  performance,  947. 
variation  of  terms  may  amount  to,  868. 
of  decree  for  specific  performance,  964. 
of  forfeiture,  applies  only  to  particular  breach,  695. 

does   not   prevent   time   running  aarainst   reversioner, 
403. 
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WAIVEE— continued. 

of  forfeiture,  presumption  of,  170. 

title  of  landlord  must  be  shown  to  prove,  172. 
of  irregularities  in  voidable  award  is  good,  538. 
of  lien  of  vendor, 

as  to  part,  not  as  to  balance,  611. 
contract  may  show,  610. 
joining  of  surety  in  bill  or  note,  is  not,  608. 
presumable  intention  may  be  rebutted,  611. 
question  of  construction  and  intention,  608. 
taking  bond  for  annuity,  when  consideration  is  not,  609,  610. 
unless  given  as  itself  the  purchase-money,  609. 
or  where  sale  is  of  reversion,  610. 
taking  bond  from  third  person,  whether  is,  queer e,  608. 
taking  personal  security,  not  generally  evidence  of,  608. 
taking  security  in  substitution  is,  608. 

seem  if  security  is  itself  consideration,  610. 
of  marketable  title,  440. 

of  misdescription,  subsequently  discovered,  possession  is  not,  443. 
ot  objections, 

admission  in  pleadings  amounts  to,  957. 
conditional  on  acceptance  of  conveyance,  442. 
implied  from  attempt  to  resell,  442. 
forcible  possession,  443. 
letters,  441. 
possession  alone,  443. 

and  dealings  with  estate,  441,  442,  443. 
preparation  of  conveyance,  441,  442. 
retention  of  abstract,  441. 

not  implied  from  possession  under  contract  or  by  consent,  443. 
where  abstract  did  not  disclose  objections,  305,  441. 

title  is  pressed  for,  446. 
not  waiver  of  compensation,  446,  565,  929. 
precludes  right  to  reference,  956,  957. 
subject  to  specified  requisition,  effect  of,  440,  957. 
subsequently  discovered,  possession  is  not,  443. 
of  right  to  have  tenures  distinguished,  440,  441. 
of  rescission,  of  voidable  contract,  98. 

should  be  guarded  against  in  conditions,  161. 
what  amounts  to,  161. 
of  time,  by  acceptance  of  abstract,  436. 

requisitions,  436. 

conditional,  construed  strictly,  435. 
conduct  amounts  to,  when,  435. 
of  time,  enlargement  of  time  is  not,  435. 
of  title,  possession  without  requiring  abstract  is,  444. 
of  verification  of  abstract,  acceptance  is  not,  440. 

WALL, 

presumption  as  to  ownership  of  party,  315. 
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WAR, 

estate  duty,  exempt  from,  person  killed  in,  1063. 

Secretary  of  State  for,  acts  empowering,  to  acquire  lands,  10. 

WARD.     See  GUARDIAN. 

WARRANTY, 

implied,  on  sale,  where,  84,  85. 

of  authority,  implied,  agent  liable  for  breach  of,  840. 

of  right  of  user,  covenant  for  quiet  enjoyment  is,  how  far,  669,  670. 

parol  collateral,  parol  evidence  of,  admissible,  866. 

WASTE, 

by  purchaser,  ground  for  ordering  payment  in  of  purchase-money, 

953. 

when  restrained,  271,  955. 
by  vendor,  defence  to  specific  performance,  how  far,  951. 

liability  for,  562,  563. 
strips  of.    See  STRIPS. 

WASTING  ESTATE, 

delay  in  proceeding  is  defence  to  specific  performance,  950. 
purchaser  of  property  subject  to,  pays  interest  from  contract,  546. 

WATER, 

alteration  of  user  does  not  destroy  right  to  flow  of,  375,  376. 
artificial  flow  of,  prescription  cannot  give  permanent  right  to,  379. 
flowing  from  spring  in  natural  channel  may  not  be  cut  off  at  sprinsr. 

377. 

may  not  be  intercepted  by  tapping  underground  water,  377. 
natural  right  to,  only  where  channel  is  defined,  375  et  seq. 
particulars  must  mention  rights  of,  112. 
percolating,  may  be  intercepted,  377. 

pollution  of,  no  right  of,  377. 
right  to  discharge,  after  interception,  377. 
permeating,  no  right  to,  376. 

pollute,  right  to,  acquired  by  prescription,  377,  378. 
cannot  be  increased,  378. 
lost  by  abandonment,  378. 

property  is  not  "well  supplied  with,"  if  supplied  artificially,  139. 
reservation  of  "water  and  soil,"  effect  of,  380.  ;+ 

right  to  take  from  spring  is  not  profit  a  prendre,  393. 
riparian  owner,  rights  of,  to,  375  et  seq.     See  RIPARIAX  OWNER. 
subterranean,  right  to,  376. 
support,  no  right  to,  from,  386. 

WATERCOURSE, 

right  in  another  to  open,  &c.,  avoids  contract,  138,  938. 
of  user  of,  artificial,  when  presumed,  333,  n.  (p). 
limited  by  original  purpose,  377,  378. 
to  discharge  rain-water  from  house  is  right  of,  379. 
to  pump  water  from  mine  and  discharge  it  is  right  of,  379. 
user  of,  does  not  give  prescriptive  right  of  permanent  user,  378. 
weir  preventing  passage  of  fish  up,  375,  n.  (A). 
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WATEEWOEKS  CLAUSES  ACT,  1847.. .66,  n.  (6). 
minerals  when  not  included  under,  110,  210,  n.  (z). 

WATEEWOEKS  COMPANY, 
compulsory  purchase  by,  453. 
contract  for  sale  to,  should  contain  what,  210. 

provide  for  minerals,  210,  482. 
shares  in,  agreement  for  sale  of,  need  not  be  in  writing,  206. 

WAY.     And  see  EOAD. 
of  necessity, 

absolute  necessity  alone  creates,  372,  373. 

devise  of  land-locked  tenement  may  create,  372,  373. 

existence  of  patent,  not  a  defence  to  specific  performance,  1014. 

implied  grant  of,  372,  486,  1014. 

reservation  or  regrant  of,  372,  486,  487. 
inquiry  should  be  made  for  undisclosed,  1014. 
principle  of  the  doctrine  of,  372. 
right  of,  ceases  with  cesser  of  necessity,  372,  373. 
site  of,  grantor  determines,  373,  487. 

once  granted  cannot  be  altered,  373. 
user  of,  limited  by  necessary  purposes,  372. 
private  right  of, 

claimed  by  express  grant  or  reservation,  371. 

effect   of   acquisition   of    enlarged   interest   over,    by   dominant 

tenant,  371. 
grant  of,  construed  as  right  of  way  for  all  purposes,  374. 

unless  restricted  in  terms,  374. 

may  include  right  of  space  for  turning,  374,  n.  (d). 
restricted,  may  be  lost  by  different  user,  374. 
to  wicket  gate,  is  grant  of  carriage- way,  374. 
lost  on  severance  of  ownership,  374,  n.  (z). 
not  lost  by  agreement  to  substitute  new  way,  374. 
non-user  except  for  interruption,  373. 
presumed  from  twenty  years'  enjoyment,  371. 
user  of,  restricted  to  prescriptive  mode  of  user,  374. 
public,  what  constitutes,  368,  369.    See  HIGHWAY. 
right  of, 

not  implied  over  roads  shown  on  sale  plan,  117. 

particulars  must  state,  112,  137,  138. 

passes  under  general  words,  486. 

presupposes  defined  track,  368. 

refusal  of  vendor  to  grant,  over  roads  when  made,  effect  of,  117, 

n.  (6). 
to  road  or  river  skirting  property,  implied,  371,  n.  (?)• 

action  lies  for  obstruction  of,  371,  n.  (g). 
want  of,  a  defect  in  title,  110. 

substitution  of  new,  under  R.  C.  C.  Aot,  vests  soU  of  diverted,  in 
proprietor,  370. 

WEDLOCK, 

child  born  in,  presumed  to  be  legitimate,  335. 

D. — VOL.  H. 
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WEIGHTS  AND  MEASURES.    See  MEASURES. 

WEIR, 

grant  of,  passes  soil  of  river,  392. 

preventing  passage  of  fish  up  stream,  371,  n.  (A). 

WESTMINSTER, 

compensation  for  land  in,  how  settled,  599,  n.  («). 

WHARF, 

owner  of,  has  implied  right  of  access  to  river,  371,  n.  (^). 

WIDOW.    And  see  MARRIED  WOMAN. 

rights  of,  under  Intestates  Estates  Act,  468. 

WIFE.    And  see  MARRIED  WOMAN. 

contract  of  husband  for  sale  enforceable  against,  884. 

conveyance  or  gift  to,  and  husband  and  stranger,  814. 

dower  of.     See  DOWER. 

estate  bought  with  her  separate  estate,  title  to,  834. 

intestacy  of,  devolution  of  estate  under  A.  of  E.  Act,  1925,  on,  468. 

purchase  by  husband  of  property  of,  is  good,  13. 

purchase  in  name  of, 

and  children,  825. 

and  self,  826. 

and  self,  gives  her  beneficial  interest  on  survival,  826. 

and  stranger,  makes  him  trustee  for  her,  827. 
right  of,  by  survivorship  in  joint  banking  account,  826,  n.  (c). 

WILFUL, 

default.    See  DEFAULT. 

neglect  to  complete  may  entitle  purchaser  to  damages,  846,  847,  848. 

WILL.    And  see  DEVISE;  DEVISEE. 

alterations  in,  presumed  to  have  been  made  after  execution,  425,  426. 

secus,  in  soldier's  will,  426,  n.  (y). 
construction  of,  requisition  for,  439,  960. 
contract  for  sale,  made  after,  275. 
devisee's  interest  in  property  contained  in,  275. 
evidence  of,  what  is  sufficient,  319. 
execution  of  power  by,  what  is  good,  715. 
foreign,  duties  payable  on  gifts  under,  1056. 
non-mention  of  issue  in,  raises  presumption  of  failure,  344. 
probate  in  colony,  how  far  evidence,  319. 
production  of  alleged,  not  to  affect  property,  328. 

before  commencement  of  title,  88. 

subsequent,  by  devisee  vendor,  328. 

to  negative  claim  of  heir,  328. 
proof  of,  affecting  real  estate,  319. 

necessary  against  heir  impeaching  it,  328. 
recital  of,  is  notice  of  its  contents,  745. 
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WILL — continued. 
registration  of, 

under  Yorkshire  Registries  Act,  588. 
want  of,  condition  as  to,  168. 

relative  rights  of  representatives,  bow  affected  by.    See  REPRESENTA- 
TIVES. 
speaks  from  what  date,  277. 

WILLS  ACT,  1837, 

effect  of,  on  wills  containing  appointments,  715. 

WINCHESTER  COLLEGE, 

limited   powers   of  alienation    of,   under    Universities   and   College 
Estates  Act,  1925... 20. 

WINDFALLS 

belong  to  purchaser  from  date  of  contract,  268. 

WINDING-UP 

of  company,  search  in  London  Gazette  for,  1035,  1036. 
order,  effect  of,  on  power  of  disposition,  1035,  1036. 

WINDOW.    And  see  LIGHT. 

alteration  or  enlargement  of,  effect  of,  on  right  to  light,  361,  362. 
new,  118,  n.  (/). 

WITHDRAWAL 

of  lots,  condition  as  to,  122. 

of  notice  to  treat  not  allowed,  255.     See  NOTICE  TO  TREAT. 

of  offer  before  acceptance,  231. 

WITHOUT  RESERVE,  SALE.     See  BIODISO. 

WITNESS.    See  ATTESTING  WITNESS. 

to  contract  may  be  bound  by  his  signature,  235. 

WOMAN  PAST  CHILD-BEARING, 

presumption  of,  how  raised,  344,  345. 

WOODLAND, 

compensation  for  deficiency  in,  what  allowed,  567. 
included  on  sale  of  "  farm,"  119. 

WOODS  AND  FORESTS.     Set  COMMISSIONERS. 

WORDS.    See  alto  PHRASES. 

"  acts  "  in  covenant  for  title,  649,  672. 

-  adjoining  owner  "  under  L.  C.  C.  Act,  638,  699. 

"annuity"  under  L.  C.  Act,  1925.. .1023,  n.  (o). 

"assurance"  under  L.  P.  Act,  1922.. .591. 

"beer-house,"  119. 

"beer-shop,"  119. 

"  blood-relation,"   for   purpose  of  declaration  aa   to  pedigree,  348, 

n.  (d). 

•'  brick-built  house,"  118. 

"  building  parpoees  "  under  L.  0.  C.  Act,  638. 
•'  i  laiminur  under,"  in  covenant  for  title,  669. 
"clear  yearly  rent,"  119. 
•'conclusive  evidence,"  146. 
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WORDS— con  tinned. 

"conveyance"  under  L.  P.  Act,  1925. ..199,  482,  n.  («)• 

"  deed  of  arrangement,"  785. 

"  default  "  in  covenant  for  title,  670. 

"demise,"  effect  of,  508. 

"derivative  lease"  synonymous  with  "underlease,"  115,  n.  (»). 

"disposition"  under  L.  P.  Act,  1925.. .199. 

"  estate  and  interest,"  220. 

"  farm,"  119. 

"free  public-house,"  120. 

"  give,"  "  grant,"  in  conveyance,  508. 

"  grant  "  under  L.  O.  O.  Act,  508. 

"ground-rent,"  120. 

"land"  under  L.  P.  Act,  1925.. .199,  482,  n.  («),  581. 

"  living,"  what  passes  by,  293. 

"  means,"  in  covenant  for  title,  669. 

"month,"  under  L.  P.  Act,  1925... 437. 

"mortgage"  under  L.  P.  Act,  1925. ..615,  n.  O). 

"  neglect  or  default,"  in  covenant  for  title,  671. 

"next,"  as  attribute  of  date  in  conditions,  125,  n.  (a;). 

"outgoings,"  119,  n.  (&),  125,  n.  (a;). 

"  perfect  abstract,"  124,  283. 

"permitted  or  suffered,"  in  covenant  for  title,  671. 

"public  authority,"  76,  n.  (mm). 

"public-house,"  119,  120. 

"real  estate"  under  A.  of  E.  Act,  1925. ..518. 

"  reasonable,"  in  covenant  for  title,  672. 

"  rent  "  under  Stat.  of  Lim.,  397. 

"  settlement,"  definition  of,  796. 

"tavern,"  120. 

"  town  "  in  L.  C.  O.  Act,  638. 

"  transfer  "  in  Benefices  Act,  247. 

"  trust,"  524. 

"trustee,"  524. 

WHIT, 

certificate  of  discharge  of,  1028. 
discharge  of,  certificate  of,  1028. 
of  possession.     See  POSSESSION,  WEIT  OF. 
registration  of,  as  affecting  land,  1023. 

YARD, 

want  of  title  to,  is  fatal  defect,  137. 

YEARLY  TENANCY, 

contract  for,  enforceable,  881. 

YORKSHIRE  REGISTRIES  ACTS.     And  see  REGISTRATION. 
land  within,  exempt  under  L.  R.  Aot,  1925... 1072. 
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